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PREFACE 


TO 


THE  NINTH  EDITION. 


This  volume  is  fouuded  on  about  seventy 
text-books,  which  are  referred  to  in  it  as 
often  as  any  use  has  been  made  of  them, 
and  in  other  instances  where  a  reference  to 
them  seemed  desirable.  And  it  was  designed 
as  a  Companion  to  the  Author^s  MavAud  of 
Equity,  for  many  years  used  for  examination 
by  the  Council  of  Legal  Education  at  Lin-> 
coin's  Inn,  the  thirteenth  edition  of  which  has 
recently  been  published. 

The  Student  may  not  be  able  to  resort  to 
the  treatises  on  the  more  specific  heads  of 
law  which  are  cited  in  these  pages ;  but  it 
will  of  course  be  expedient  for  him  to  pass 
on  from  the  perusal  of  this  book  to  the  study 
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of  some  other  general  text-books.  And  the 
Author  would  recommend  him  to  read 
Broom's  ''Commentaries  on  the  Common 
Law,  designed  as  introductory  to  its  study;"* 
and  then,  if  he  has  the  time  at  his  command, 
to  take  up  Stephen's  Commentaries,  Chitty's 
or  Addison's  Contracts,  Addison's  Toits,  the 
works  of  the  late  John  William  Smith  on 
Leading  Cases  and  on  Contracts,  and  Best 
on  Evidence. 

Another  course  for  the  Student  to  adopt, 
would  be,  first  to  read  through  this  Manual 
once  or  twice  by  itself ;  and  then  to  consult 
those  works,  as  referred  to  in  this  book, 
when  he  peruses  it  for  the  second  or  third 
time. 

By  adopting  either  of  these  two  plans,  he 
would  be  enabled  to  enlarge,  explain,  and 
illustrate,  by  memory  or  manuscript  addi- 
tions, what  he  had  read  in  the  following 
pages. 

But  whether  this  Manual  be  used  as  a 

*  Mr.  Broom's  work  on  Legal  Maxims  would  also  be 
noflt  useful  to  the  student,  though  not  cited  in  these 
pages. 
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first-book  or  as  a  second-book,  the  Student 
would  probably  do  well  to  read  it  as  his  final 
text-book.  This  would  tend  to  revive  and 
fix  in  his  mind  some  2000  leading  points  of 
the  most  constant  recurrence  in  daily  prac- 
tice, as  compiised  in  the  following  pages, 
besides  other  points,  cases,  and  reasons, 
associated  with  them  by  the  perusal  of  other 
works. 

As,  of  course,  this  work  is  not  at  all  a  sub- 
stitute for  the  larger  works  above  mentioned, 
comprising,  as  each  of  them  does,  a  mass  of 
points,  cases,  and  comments,  necessarily  ex- 
cluded fiom  this — and  as  in  fact  it  is  entirely 
different,  in  its  nature  and  the  purposes  for 
which  it  is  adapted,  from  the  works  on  which 
it  is  founded,  and  from  all  other  works  on 
Common  Law,  and  therefore  cannot  be  re- 
garded as  competing  with  any  of  them ;  so, 
on  the  other  hand,  the  writer  believes  that, 
for  the  same  reasons,  none  of  them  would 
serve  as  a  substitute  for  it ;  and  that  con- 
sequently it  may  be  considered  as  simply  an 
attempt  to  supply  a  vacant  place. 

Very  great  has  been  the  expenditure  of 
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time  and  thought,  in  selecting,  arranging, 
digesting,  compressing,  defining,  distinguish- 
ing, and  qualifying,  which  the  preparation 
of  it  has  involved.  It  beara  the  same  rela- 
tion to  the  text-books  cited  in  it,  as  those 
books  bear  to  the  Eeports  and  Treatises  on 
which  they  are  founded.  And,  in  general,  if 
the  Eeader  wishes  to  have  the  unabridged 
and  unaltered  language  of  the  writers  cited 
upon  any  point,  he  must  turn  to  their  pages, 
as  referred  to,  for  their  precise  language,  as 
well  as  for  the  cases,  reasons,  illustrations, 
and  other  matter  connected  with  such  point, 
to  be  found  in  their  writings.  To  have 
added  these  would  neither  have  been  right 
towards  those  Authors,  nor  compatible  with 
the  limited  bulk,  price,  and  design  of  this 
volume. 

To  his  very  learned  friend,  Mr.  O.  D.  Tudor 
(who  has  done  so  much  service  to  the  Pro- 
fession by  his  well-known  most  valuable 
works  on  various  branches  of  the  Law),  and 
to  his  talented  College  friend,  Mr.  George 
Miller,  of  Lincoln's  Inn  and  of  the  Home 
Circuit,  the  Author  is  indebted  for  kindly 
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perusing  the  proof  sheets  of  the  first  edition 
and  offering  some  useful  suggestions. 

In  the  fifst  edition  the  Author  was  very 
careful  not  to  insert  any  points  from  works 
which  were  not  of  recent  date,  unless  such 
points  were  also  contained  in  works  of 
recent  date  referred  to  by  him.  And  he 
has  since  inserted  such  of  the  subsequent 
Statutes^  and  of  the  Cases  from  the  autho- 
rised reports,  published  since  those  recent 
works,  as  appeared  requisite  to  be  added  in 
a  book  of  this  kind. 

The  points  connected  with  Conveyancing, 
though  they  may  have  been  decided  in  the 
Common  Law  Courts,  are  purposely  omitted. 
For  these  the  Reader  is  refeired  to  the 
Author's  Compendium  of  the  Law  of  Seal 
and  Personal  Property,  fifth  edition. 

For  the  imperfections  of  the  present 
attempt,  the  generous  Reader  will  make 
allowance  when  he  considers  how  extensive 
is  the  field  of  legal  lore  which  it  has  been 
necessary  to  traverse. 

To  be  very  concise,  and  yet  clear,  is  ad- 
mitted to  be  a  very  difficult  task.    Although 

a3 
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the  points  comprised  in  the  following  pages 
are  expressed  in  the  smallest  possible  com- 
pass, the  Author  trusts  that  they  are  clearly 
expressed.  The  Student,  however,  may 
probably  regard  this  as  a  "  hard  book."  But 
how  can  a  book  be  otherwise  than  hard,  in 
some  parts  and  in  some  degree  at  least,  when 
many  of  the  distinctions  and  qualifications 
are  in  their  own  nature  complex  or  refined ; 
and  when  it  contains  such  a  multitude  of 
points  in  a  small  space  ?  Yet  it  would  be 
infinitely  harder,  and  in  fact  impossible,  for 
a  Student  to  put  himself  in  possession  of  the 
same  number  of  points,  if  he  had  to  do  what 
the  Author  has  done — if,  besides  other 
difficult  processes,  he  had  to  collect  these 
points  when  scattered  over  many  thousands 
of  pages  in  many  different  volumes,  and  in- 
termixed with  a  countless  number  of  other 
minor  points ;  and  if  he  had  to  pick  up  a 
part  of  a  rule  from  one  book,  another  pait 
from  another  book,  and  very  important 
distinctions,  qualifications,  or  exceptions 
from  other  books.  The  difficulty,  in  the  case 
of  a  book  like  this,  is  on  the  very  surface, 
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and  therefore  strikes  at  once.  But  it  is  verj 
far  less  than  the  more  latent  difficulty  oi 
mastering  the  same  number  of  points  in  any 
other  way.  In  the  one  case,  the  crowding  of 
propositions  on  the  mind  is  of  course  attended 
with  a  sense  of  labour ;  but  that  labour  is  all 
effectual,  and  is  short  In  the  other  case,  the 
Student  passes  on  more  easily  and  pleasantly, 
and  he  fancies  he  has  made  great  progress, 
because  he  has  waded  through  a  great 
number  of  pages.  But  if  the  result  of  the 
two  modes  of  study  were  compared,  the 
knowledge  acquired  in  the  latter  case  would 
be  found  to  be  very  little  more  than  a  general 
and  inaccurate  impression,  limited  to  a  few 
points,  and  likely  to  fade,  and  incapable  of 
being  revived  without  great  labour ;  whereas 
the  knowledge  acquired  by  the  help  of  a 
book  like  the  present,  would  be  found  to  be 
comparatively  specific,  accurate,  and  com- 
plete, and  would  have  been  gained  in  an 
incomparably  shorter  time,  and  at  a  very 
trifling  cost,  and  may  be  revived  very  easily 
and  speedily. 

The  Judicature  Acts,  1873  and  1875,  would 
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seem  likely  to  have  very  little  efTect  either 
upon  this  Manual  or  on  the  Manual  of  Equity, 
as  they  almost  entirely  relate  to  Pleading 
and  Practice,  and  not  to  Jm^isprvdence, 
%vhich  is  the  exclusive  subject  of  thsse 
Manuals.  They  do  not  make  any  general 
fusion  of  Law  and  Equity ;  but  the  first  Act 
consolidates  the  different  Superior  Courts 
by  which  Law  and  Equity  are  administered 
into  one  Court,  which  is  divided  into  several 
"  Divisions."  And  section  24  enables  every 
Judge  of  that  Court  to  deal  concurrently  with 
matters  of  Law  and  Equity  between  the  same 
parties.  Section  89  (Appendix,  page  627) 
gives  similar  power  to  the  Judges  of  Inferior 
Courts,  to  the  extent  of  their  jurisdiction. 
Section  25  makes  a  few  changes  in  certain 
points  of  jurisprudence.  (Appendix,  pp.  623- 
626,  and  see  par.  1034.)  And  section  25  also 
comprises  the  important  enactment,  clause 
(11),  (Appendix,  page  626)  that  "generally 
in  all  matters  not  hereinbefore  particularly 
mentioned,  in  which  there  is  any  conflict  or 
variance  between  the  rules  of  Equity  and 
the  rules  of  the  Common  Law  with  reference 
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to  the  same  matter,  the  rules  of  Equity  shall 
prevail." 

To  notice,  in  their  proper  places,  the  few 
changes  specifically  made  hy  s.  25  (as  altered 
by  the  Act  of  1875,  s.  10)  is  all  that  the 
Author  has  considered  it  necessary  or  safe  to 
do.  Where  there  is  a  variance  between  the 
rules  of  Equity  and  Common  Law,  it  will 
appear  from  the  Manuals  as  they  stand ;  and 
clause  (11)  above  quoted  will  determine  that 
the  former  shall  prevail. 

These  Statutes  will  doubtless  be  very 
beneficial  as  afiTecting  pleading  and  practice, 
by  brushing  away  a  vast  quantity  of  rubbish , 
and  rendering  pleading  and  practice  more 
subservient  to  the  purposes  of  justice,  rather 
than  obstructive  to  the  ends  of  justice,  and 
in  fact  subversive  thereof,  as  they  too  often 
have  been.  But  the  importance  of  these 
measures,  as  regards  Jv/riaprudence,  would 
seem  to  be  small. 

J.  W.  S. 

September,  1880. 


ADDENDUM. 

Paj<e  135,  line  3,  for  The  principal  Game  Act  "w" 
read  **  utcm."  And  at  end  of  par.  327  add — By  the 
Stat.  43  &  44  Vict.  c.  47,  the  Ground  Game  Act, 
1880  (passed  7th  Sept.,  1880,  after  this  Manual 
was  printed),  further  provision  is  made  to  enable 
occupiers  of  land  to  protect  their  crops  from  injury 
and  loss  by  ground  game. 
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PAET  L 

OP  PRIVATE  RIGHTS  AND  WRONGS  CONCERNING 
THE  PERSON,  CHARACTER,  OR  REPUTATION. 


B 


CHAPTER  I. 

OF  CX>RPORAL  SECURITY. 

Lffs  is  the  immediate  gift  of  God,  a  right   Past  I. 

inherent  by  nature  in  every  individual.     (1  1-1- 

BL  Com.  129. 134.)    And  as  a  general  rule,  ^oorponS 
ereiyone  is  also  entitled  to  immunity  from 
til  coiporal  insults  and  injuries.    1. 
Injuries   to   corporal  security  are  either  injuitea  to 

•  oorpontt 

direct  or  consequential.     (Broom  Com.  662 ;  ■•curfty. 
3  Ste.  Com.  461.)    2. 

In  order  to  maintain  an  action  for  a  bodily  siiiintent. 
injury,  whether  direct  or  consequential,  it  is 
not  essential  to  show  that  it  originated  in 
any  evil  intent,  or  was  wilful.  A  person 
may  be  sued  for  an  act  done  accidentally 
or  by  mistake,  unless  it  was  unavoidable 
or  occasioned  by  the  plaintiff's  negligence. 
Frequently,  however,  such  injuries  may  be 
made  the  subject  of  a  criminal  prosecution ; 
and  in  that  point  of  view  the  existence  of 
a  criminal  intent  may  be  most  material. 
(Broom  Com.  662-3 ;  Kosc.  592 ;  Ad.  Torts, 
3rd  ed.  585;  Skelton  v.  London  and  iV.  W, 

b2 
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c1^  1    ^y'  ^^"  ^-^2  0.  P.  631 ;  Holmes  v.  Mather, 
— ^^^—  L.  R  10  Ex,  261.)    8. 


Section  I. 


Threats. 


2.   ABBRUlt 


Of  Direct  Injuries  to  Corporal  Security. 

Seo.  I.  Corporal  security  may  be  directly  affected 
by  threats,  assault,  battery,  wounding,  or 
mayhem.    4. 

1.  Threats  of  bodily  hurt,  through  fear 
of  which  a  person's  business  is  interrupted, 
are  a  ground  of  action.  But  they  do  not 
constitute  a  ground  of  action  where  they 
produce  no  inconvenience.  (3  Ste.  Com. 
459.)     5. 

2.  A  laying  hands  on  the  person  of  an- 
other, or  touching  him  directly  or  indirectly 
(as  by  overturning  his  carriage  or  chair), 
whether  intentionally  or  not,  or  an  apparent 
attempt  or  offer,  coupled  with  a  present 
ability,  to  do  hurt  to  the  person  of  another, 
constitutes  an  assault.  So  that  even  the 
holding  up  a  fist  or  shaking  a  whip,  when 
near  enough  to  be  able  to  hit,  or  advancing 
with  a  whip  or  a  fist  uplifted  in  a  threat- 
ening manner,  is  an  assault.  (Selw.  26 ; 
Ad.  Torts,  2nd  ed.  481 ;  Broom  Com.  664  ; 
Rose.  592.)    6. 
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3.  A  batteiy  includes  an  assault ;  but  as   ^abt  l 
distiiiguished  from  a  mere  assault^  it  is  the    Sb&  L 


actual  and  unwarrantable  striking  a  person  3.  Battery. 
or  in  any  way  touching  him,  in  a  violent, 
angry,  rough,  rude,  or  insolent  manner.  And 
of  this  nature  is  the  act  of  pouring  water  on 
a  person,  or  spitting  in  his  face.  (Ad.  Torts, 
2nd  ed  483 ;  Broom  Com.  664,  666 ;  3  Ste. 
Com.  459  ;  Sdw.  4 ;  Rose.  592.)     7. 

4.  Wounding  is  an  aggravated  species  of  4.  wound- 
battery,  amounting  to  a  bodily  hurt.    8. 

5.  Mayhem  is  the  depriving  a  person  of,  5.  Mayhem. 
or  injuring,  a  member  of  the  body  which  is 
available  for  fighting  (such  as  a  leg,  an  arm, 

an  eye,  or  a  fore  tooth),  or  otherwise  injur- 
ing him  corporally  in  such  a  manner  as  to 
diminish  bis  power  of  fighting  or  defending 
himself  And  for  this^  or  for  wounding, 
heavy  damages  are  recoverable,  unless  the 
act  amoimts  to  a  felony,  or  can  be  justified 
or  excused.  (Ad.  Torts,  396;  3  Ste.  Com. 
460 ;  Wharton.)    9. 

K  the  plaintiff  was  the  aggressor,  and  ^JSS^in^ 
struck  or  even  only  assaulted  the  defendant  d«'«»<*- 
in  the  first  instance,  and  the  act  of  the 
defendant  was  in  actual  self-defence,  it  is 
justifiable.  And  an  assault  and  battery  is 
justifiable  when  in  actual  defence  of  a  wife 
or  husband,  parent  or  child,  master  or  servant, 
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Part  I.    neighbour  or  friend.    But  if  a  blow  is  struck 

Cap.  I.  ^^ 

Sec.  I.    after  all  danger  is  past,  it  is  not  justifiable. 
~~  (Ad.  Torts,  4th  ed.  669,  572,  602,  606 ;  Broom 

Com.   665 ;  3   Ste.  Com  461 ;  Kosc.   594 ; 
Selw.  32.)     10. 
Where  may-     When  a  person  has  been  assaulted  in  such 
excuaabie.    ^  way  Bs  to  put  him  iu  fear  of  grievous 
bodily  harm,  mayhem  inflicted  in  self-defence 
is  excusable.    U. 
tiSSte^'"       ^^*  ^  person  may  not  inflict  an  injury  in 
IStum.^*^     self-defence  wholly  disproportionate  to  the 
injury  he  has  received  or  has  reason  to  ap- 
prehend.    (Ad.   Torts,   4th  ed.  606;   Eosc. 
594-5.)    12. 
Fordbie  ^  churchwardcn  or  beadle  or  constable 

ejection, 

SdUttery  ^^7'  ^^  uccessary,  lay  hands  upon  a  person, 
^^^^''^  to  turn  him  out  of  church,  or  any  duly  cer- 
tified place  of  religious  worship,  or  burial 
ground,  for  improper  behaviour.  (Broom 
Com  665-6 ;  3  Ste.  Com.  461 ;  Ad.  Torts, 
3rd  ed.  559;  23  &  24  Vict.  c.  32,  ss.  2,  3.) 

13. 

An  assault  and  battery  may  also  be  jus- 
tified on  the  ground  of  its  being  in  defence 
of  the  possession  of  a  house  or  close,  or  of 
chattels.  If  a  person  forcibly  enters  into  a 
house,  he  may  be  forcibly  ejected.  If  he 
enters  quietly,  he  must  be  requested  to  retire 
before  he  can  be  lawfully  turned  out,  and 


OF   OOBPOBJLI^    S£CUBITT.  7 

then,  if  he  refuses  to  retire,  the  owner  may    Pact  i. 
compel  him.    But    in    neither  case  may  an    Sk.  I. 
Qimecessary  degree   of    force  be  resorted  to. 
(Ai  Torts,  3rd  ed.  578  ;   Selw.  32-3;  Broom 
Com,  665 ;   3  Ste.     Com.  461 ;   Rose.  597 ; 
Locke,  47,  48.)     14. 

An  assaidt  and  "battery  is  also  justifiable  J^^J^g^ 
when  it  amounts   to   moderate  and  needful  JJJfJ;"^ 
chastisement  of  a  cliild,  or  an  apprentice,  or  SJSnS.'  "^ 
a  scholar,  or  a  mariner  on  board  a  merchant 
vessel     (Ad.  Torts,  4th  ed  602.)    16. 

A  forcible  entry  is  not  lawful,  even  where  ^^^^ 
the  law  gives  a  right  of  entry.    (Ad.  Torts, 
398 ;  Cole  Eject.  69,  70,  686-690 ;  Wood£ 
858,  860.)     16. 

In  the  case  of  an  ai&ay,  any  person  is  ^,^^^1^ 
justified   in   interfering  and  using  such  a^'"^' 
degree  of  force  as  may  be  necessary  for  the 
-purpose  of  separating  the  combatants  and 
patting  an  end  to  it.    (Ad  Torts,  398-9 ;  1 
Bum,  56.)     17. 

Cases  of  assault  may  be  tried  before  two  ^^«  «< 

''  redroM  for 

justices;  and  if  they  give  a  certificate  of*^****- 
dismissal  to  the  party  accused,  or  if  he  shall 
have  been  convicted,  and  paid  the  fine,  or 
suffered  the,  imprisonment,he  shall  be  released 
from  all  further  proceedings,  civil  or  criminal, 
for  the  same  cause.  (24  &  25  Vict.  c.  100; 
Ad  Torts,  4th  ed.  600.)    18. 
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Section  II. 

Of  Conaeqiiential  Injuries  to  Corporal 

Security. 

Pabt  I.        Consequential,  as  distinguished  from  direct 

Ssa  II.    injuries,  frequently  arise  from  nuisances  or 

inj|i^M~    froni  negligence.    19. 

sanMs  or         A  nuisauce  is  something  done  which  has 

Deflnitionif  the  eflfect  of  prejudicially  and  unwarrantably 

aflfecting    the  enjoyment  of  the  rights  of 

another  person.     20. 

^^^^^^       Redress  cannot  be  obtained  for  a  thing 

S^S^M  a  ^  ^  nuisance,  where  it  merely  involves  a 

nuioance.     reasonable  use  of  the  rights  of  the  person 

charged    with   creating   it,  and    it    merely 

abridges  the  pleasure  of  the  person  suffering 

from  it :  it  must,  at  the  least,  unwarrantably 

render  the  enjoyment  of  life  or  property  un- 

comfortable.    And  hence  the  carrying  on  an 

offensive  trade  may  be  actionable  if  carried 

on  in  one  locality,  but  not  so  if  carried  on  in 

another.     (See  Ad.  Torts,  74 ;  Rose.  514, 515 ; 

Selw.  1129-1131 ;  Bamford  v.  TurrUey,  3 

Best  &  Sm.  62  ;  Gavey  v.  Zedbitter,  13  C.  B. 

(N.  S.)  470 ;  Tipping  v.  St  Helen's  Smelting 

Co.,  4  Best  &  Sm.  608,  616 ;  11  H.  L.  Cas. 

642 ;  Orump  v.  Lamhert,  L.  R.  3  Eq.  409. 

And  see  infra,  par.  270-5.)     21. 
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Some  nuisances  affect  the  enjoyment  of  PavI. 
lights  concerning  the  person :  others  affect  Sio.IL 
the  enjoyment  of  proprietary  rights.    Some  Diffennt 


of  the   former  are  noticed  in  this  section :  mSnnoeii. 
some  of  the  latter  in  a  subsequent  page.  22. 

Nuisances  are  either  public  or  privata 
Public  or  common  nuisances  are  those  things 
which  prejudicially  affect  the  public,  i.e.,  all 
persons  who  come  within  the  sphere  of  their 
operation,  though  they  may  affect  some  per- 
sons more  than  others.  Private  nuisances 
are  things  prejudicial  to  the  enjoyment  of 
private  rights.  (Broom  Com.  693;  3  Ste. 
Com.  490.)    23. 

There  is    an  obligation  on   the  part  of  ^^^^ 
the  occupier  of  property,  whether  fixed  or  ^f  JJ^JJ^ 
movable,  to  those  who  (at  his  invitation,  ex-  ^^ue. 
pressed  or  implied)  come  on  that  property, 
to  take,  by  himself  and  servants,  reasonable 
care  that  the  person  so  coming  shall  not  be 
exposed  to  unusual  danger.    {Smith  v.  Steele, 
L.  R  10  Q.  B.  125,  127.)    24. 

If  a  person  lawfully  traversing  land  falls  ui^mrdod 
into  an  unguarded  well   or  mining  shaft,  ***^** 
without  negligence   or  misconduct   on   his 
part,  the  occupier  of  the  land  is  responsible 
in  damages.    But  if  the  person  injured  were 
trespassing,  and  the  well  or  shaft  were  more    • 
than  twenty-five  yards  from  a  public  carriage- 

b3 
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Paet  I.    way,  the  occupier  would  not  be  liable.     (Ad. 
S^II.   Torts,  80,  95 ;  5  &  6  Will.  IV.  c.  50,  s.  70.) 

25. 

pa^^"*  If  a  landowner  suflTers  a  path  to  his  house 
to  be  used,  he  is  responsible  for  any  act  of 
his  whereby  injury  arises  to  other  persons 
who  have  any  reasonable  occasion  for  coming 
to  the  house,  without  giving  them  timely 
notice,  or  revoking  the  licence  to  use  it. 
(Ad.  Torts,  3rd  ed.  164.)  26. 
^2g™""  If  a  householder  or  occupier  of  premises 
S^Mwera!*^  leaves  a  cellar,  vault,  area,  hole,  or  sewer 
unguarded,  or  insufficiently  covered  over,  and 
so  close  to  a  highway  as  to  be  dangerous  to 
passengers  in  the  dark  or  in  foggy  weather, 
he  is  responsible  for  any  injury  occasioned 
thereby.  (Ad.  Torts,  82,  96 ;  Eosc.  528-9  ; 
Hadley  v.  Taylor,  L.  R.  1  C.  P.  53 ;  Holmes 
V.  North  Eastern  By,  Co.,  L.  R.  4  Ex.  254 ; 
6  Ex.  (Ex.  Ch.)  123.  In  connection  with 
this  point,  see  Robbi/ns  v.  Jones,  15  C.  B. 
(N.S.)221.)     27. 

If  the  landlord  is  bound  to  do  the  repairs, 
he  is  the  party  to  be  sued;  but  if  the  tenant 
has  covenanted  to  repair,  he  is  the  person 
liable.  {Pretty  v.  Bickmore,  L.  R.  8  C.  P. 
401.)    28 

Where  there  is  a  hole  or  shoot  on  premises 
which  is  unreasonably  dangerous  to  persons 


OF  COSPORAL  SECURITT.  11 

not  usually  employed  there,  though  it  be  ^^''^ 
necessary,  the  occupier  of  the  premises  will  Sic.ll. 
be  responsible  in  damages,  if  he  suffers  it  to 
be  unfenced  when  not  in  use,  and  a  person 
having  lawful  business  there  sustains  ipjury 
thereby.  {Indermaur  v.  Dames,  L.  R.  1 
C.  P.  274 ;  2  C.  P.  (Ex.  Ch.)  311.)    29. 

If  a  tenant  of  a  house  knowingly  allows  SLT^ST 
a  kmp  hanging  from  it  over  the  street  to  be 
out  of  repair,  and  it  £gl11s,  and  injures  a  pas- 
senger, the  tenant  is  liable,  even  if  he  ordered 
a  tradesman  to  repair  it,  and  the  latter  failed 
to  repair  it  effectually.  (Tarry  v.  Ashtan, 
L  R  1  Q.  B.  D.  314.)    80. 

Whoever  keeps  an  animal  which  is  wont  SSSSU^ 
to  attack  mankind,  is  liable  to  an  action  for 
damages  for  any  injury  caused  by  it,  if  he 
knew,  or  there  is  some  evidence  that  he 
knew,  its  propensity.  If  a  dog  has  once 
bitten  a  person  under  circumstances  which 
would  not  excite  any  dog  of  good  temper  to 
bite,  and  the  owner  has  notice  of  it,  he 
ought  to  tie  up  or  muzzle  the  dog.  But  a 
peiM>n  may  allow  a  fierce  dog  to  be  loose  at 
night  for  the  protection  of  the  premises ;  yet 
not  in  the  open  approaches  to  a  house,  so  as 
to  injure  persons  lawfully  coming  to  it.  And 
a  man  has  no  right  to  put  a  dog  so  near  a 
path,  even  a  private  path,  with  such  a  length 
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Pabt  I.    of  chain  that  he  could  bite  a  person  going 

Saa  II.    along  it.    (Ai  Torts,  2nd  ed.  158-9  ;  Rose. 

525,  526;  Dixon,  110-121;  Worth  \.  OiUvng, 

L.  R.  2  C.  P.  1 ;  Applebee  v.  Percy,  L.  R.  9 

O.P.  647.)    81. 

A  servant's  knowledge  of  a  dog's  ferocity 
is  the  knowledge  of  the  master,  if  the  em- 
ployment of  the  servant  is  such  as  to  make 
it  his  or  her  duty  to  communicate  the  infor- 
mation to  the  master,  and  it  is  likely  that 
it  was  so  communicated.  {Baldwin  v.  Ca- 
sella,  L.  R  7  Ex.  325 ;  Applebee  v.  Percy, 
L.  R.  9  C.  P.  647.)    32. 

If  a  person  has  any  description  of  animal 
(other  than  a  dog)  which  is  wont  to  kick  or 
bite,  or  in  any  way  injure  other  animals,  and 
there  is  some  evidence  of  his  knowledge  of 
its  ferocious  or  mischievous  nature,  he  is 
liable  for  the  damage.  (Ad.  Torts,  4th  ed. 
193,  198,  212  ;  Rose.  12th  ed.  674.  And  see 
two  preceding  paragraphs.)  33. 
Injury  from  An  actiou  may  also  be  maintained  for  in- 
MMtoXor  j^cs  to  corporal  security  arising  from  negli- 
gence or  want  of  proper  care  in  other  cases. 
{Smith  V.  London  Jk  St.  Katharine  Docks 
Co.,  L.  R.  3  C.  P.  326;  Kearney  v.  Lon- 
don, Brighton,  &  South  Coast  Bmlway 
Co.,  L.  R.  6  Q.  B.  (Ex.  Ch.)  759 ;  WhiU 
V.  France,  L.  R  2  C.  P.  D.  308.    But  see 
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Wdfare  v.  London  &  Brighton  Railway   ^^l' 
Co.,  L.  R  4  Q.  B.  693.)  (a).    34.  s^ "ri. 

A  duty  attaches  where  a  person  is  using 
or  is  dealing  with  a  highly  dangerous  thing 
(such  as  gas)  which^  unless  managed  with 
the  greatest  care,  is  calculated  to  cause  in- 
jury to  others.  To  support  an  action  in 
such  a  case,  there  need  be  no  privity  of 
contract  between  the  party  injured  and  him 
by  whose  breach  of  duty  the  injury  is  caused, 
so  long  as  there  is  a  misfeasance  independent 
of  contract.  {Parry  v.  Sraith,  L.  R  4  C.  P. 
D.  325,  327.)   34a. 

When  a  coach  is  overturned  and  a  pas-^Juriw 
senger  is  thrown  out,  owing  to  the  care-  Sj^f" 
lessneas  of  the  driver,  the  passenger  may 
bring  an  action  against  the  coach  proprietor. 
(3  Ste.  Com.  461 ;  Rose.  518.)  And  a  per- 
son walking  or  riding  on  a  road,  who  sus- 
tains an  injury  in  consequence  of  the  fiirious, 

(a)  As  to  Ndaon  v.  The  Liverpool  Brewery  Co,,  L.  R. 
2  C.  P.  D.  811 ;  and  Pearaon  v.  Cox,  2  C.  P.  D.  (Ap.) 
369,  ibej  appear  to  the  writer  to  be  clearly  vroxig.  If 
the  fonner  were  rights  one  of  two  conBoquences  most 
follow  :  either  that  a  landlord  might  keep  a  house  in  a 
ndnoiu  state,  to  the  injury,  even  the  fatal  injury,  of  the 
poUic^  or  .else  that  the  tenant  must  do  landlord's  repairs 
contrary  to  express  agreement.  As  between  himself  and 
his  tenant,  the  landlord  was  not  bound  to  repair  :  as 
between  himself  and  every  one  ebe,  he  was  liable  for  any 
damage  caused  by  the  dangerous  state  of  the  premises. 
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Pabt  I.    careless^  or  negligent  driving  of  another,  may 

Sec.  II.   maintain  an  action,  unless  his  own  want  of 

reasonable  care  conduced  to  the  injury.    (See 

OUph.  225.)     85. 

Duty  of  j^  person  driving  is  not  bound  to  keep  on 

wiki^?^*^  his  proper  driving  side;  but  when  on  the 

other  side,  he  must  use  greater  care  to  avoid 

a  collision.     A  person  driving  over  a  crossing 

for  foot-passengers,  or   in  a  crowded  part, 

ought  to  drive  slowly  and  carefully ;  but  it 

is  also  the  duty  of  a  foot-passenger  to  use 

due  care,  so  as  not  to  get  recklessly  among 

the  carriages.       (Ad.    Torts,    240 ;     Oliph. 

241-3 ;  Rose.  520^1 ;  Ad.  Con.  484.)     36. 

m^^  A  person  is  not  liable  for  an  unavoidable 

*^*y-         accident  occasioned  by  his  horses  running 

away,  where  there  was  no  negligence  or  want 

of  ordinary  ability  on  his  part,  or  that  of  his 

servant.     {Holmes  v.  Mather,  L.  R  10  Ex. 

261.)     87. 

g^mp-         Some    accidents   of  themselves    raise    a 

negligence,  presumptiou   of   negligence,  so    as  to   cast 

the  burden  on  the  defendant  of  proving  an 

absence  of  negligence.      {Byi^Tie  v.  Boodle^ 

2  Hurl.  &  Colt.  722.)     88. 

uabiiity  o£       Where  a  railway  crosses  on  a  level  a  public 

railway  •'  * 

foSSdoSts  ^^^»  ^"^  ^^^  gates  across  the  public  road 

cJIiiiS^f     are  left  open  on  the  side  of  the  line,  and  a 

person  enters  on  that  side,  intending  to  cross 
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as  soon  as  a  train  passing  on  the  other  side  ^^  |' 
should  have  passed,  and  he  is  knocked  down  Sio.  II. 
hy  a  train  passing  on  the  side  on  which  he 
has  entered,  though  he  might  have  seen  it 
coming  if  he  had  looked,  the  company  are 
liahle  for  negligence,  inasmuch  as  it  is  the 
duty  of  the  company,  nnder  the  stat.  8  Vict 
c  20,  8.  47,  to  keep  the  gates  closed  when 
trains  axe  approaching;  and  the  fact  that  the 
gates  on  one  side  were  open  was  an  intima- 
tion that  the  line  on  that  side  was  safe. 
(Wanlees  v.  North  Eastern  Ry.  Co.,  L.  R  6 
Q.  B.  (Ex.  Ch.)  481 ;  7  H.  L.  12.)    89. 

It  may  here  be  added  that  redress  may  be  JJ^^SSiS* 
had  by  action  for  injuries  to  the  health  of  an 
individual,  by  the  sale  of  bad  wine  or  pro- 
visions or  chemical  preparations,  or  by  the 
neglect  or  unskilful  treatment  of  his  medical 
attendant.  (Broom  Com.  692,  695-6;  3  Ste. 
Com.  462;  George  v.  Skivinffton,  L.  K  5 
Ex.1.)     40. 

When  the  death  of  a  person  is  caused  by  a  Action  by 

perBonal 

tort  which  would  have  entitled  him  or  her  "preMntft- 

Uveof  aper- 

to  damages,  an  action  for  damages  may  be  ■**"  ^^^' 
brought  by  his  or  her  personal  representative 
for  the  benefit  of  his  or  her  wife,  husband, 
parent,  grand-parent,-  step-parent,  legitimate 
children,  grand-children  and  step-children,  in 
such  shares  as  the  jury  shall  direct ;  and  the 
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Pabt  I.  measure  of  damages  is  the  pecuniary  loss  to 
Sbc.  XL  the  family  from  the  death.  Compensation 
may  be  given  in  this  way,  not  only  for  an 
actual  pecimiary  loss,  but  even  for  the  ex- 
tinction of  a  reasonable  expectation  of  pecu- 
niary advantage,  whether  to  be  derived  in 
money,  or  in  the  shape  of  maintenance, 
education,  and  social  comfort,  procurable  by 
money,  and  which  the  family,  but  for  the 
death  of  the  injured  person,  might  probably 
have  enjoyed.  But  it  has  been  held  that  the 
juiy  cannot  take  into  consideration  the  funeral 
expenses  or  mourning,  or  the  mental  suffer- 
ing occasioned  to  the  family.  (9  &  10  Vict, 
c.  93 ;  Broom  Com.  689-691 ;  Wms.  Ex.  710- 
711;  Ad.  Torts,  254,  267;  Eosc.  534;  Chit. 
Con.  453-4 ;  Pyra  v.  Orea;t  Northern  Ry.  Co., 
2  Best  &  Sm.  759 ;  4  Best  &  Sm.  369 ;  Seniiyi^ 
V.  Ward,  1  Ell.  &  Ell.  385 ;  Dickenson  v. 
North  Eastern  Ry.  Co.,  2  Hurl.  &  Colt.  735.) 

41. 

If  there  is  no  executor  or  administrator  of 
the  deceased  person,  or  if,  within  six  calendar 
months  after  the  death  of  such  person,  no 
action  is  brought  by  or  in  the  name  of  the 
executor  or  administrator,  then  it  may  be 
brought  by  or  in  the  name  of  all  or  any 
of  the  persons,  and  wiU  be  for  the  benefit 
of    the    same   persons,  for    whose    benefit 
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such    actiou  would    have   been  if   it  had    Pa»tL 

Cap.  L 
been  brought  by  or  in  the  name   of  the   SxalL 

executor  or  administrator.    (27  &  28  Vict.  c. 

95,  s.  1.)    42. 

If  the  deceased  person  received  in  his  life- 
time compensation  for  the  injury ,  no  fresh 
action  can  be  brought  for  it  after  his  death. 
(Bead  v.  Great  Eastern  Ry,  Co.,  L.  R.  3  Q.  B. 
555.)     43. 

Where  a  passenger  on  a  railway  is  injured 
by  an  accident,  and  after  an  interval  dies  in 
consequence  thereof,  his  personal  representa- 
tive may  recover  the  damage  to  his  personal 
estate  arising  in  his  lifetime  from  medical 
expenses  and  loss  occasioned  by  his  inability 
to  attend  to  business.  (Bradshaw  v.  Lanca- 
shire  and  Yorkshire  Ry.  Co.,  L.  R  10  C.  P. 
189.)     44. 
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CHAPTER  II. 


OF  CORPORAL   LIBERTY. 


Part  I. 
Cap.  II. 


<]k)rporal 

Uberty 

defined. 


How 
violated. 


Definition  of 
wrongful  or 
falflounpri- 
flonment. 


In  what  it 
•conaiBts. 


Every  adult  has  an  inherent  right  of  per- 
sonal liberty,  which  consists  in  the  power  of 
locomotion  without  restraint  other  than  by 
the  due  course  of  law.     (1  Ste.  Com.  145.) 

46. 

This  right  may  be  violated  by  wrongful, 
usually  termed  false,  imprisonment,  or  by 
wrongful,  usually  termed  malicious,  arrest. 

46. 

Wrongful  or  false  imprisonment  is  a  tres- 
pass committed  by  arresting  and  detaining 
a  person  without  legal  grounds,  or  without 
legal  warrant  duly  executed,  whether  such 
detention  be  in  a  prison  or  in  a  private 
house,  or  in  the  street  or  elsewhere.  (Ad. 
Torts,  4th  ed.  675 ;  Broom  Com.  696 ;  3  Ste. 
Com.  471-2 ;  Selw.  919.)     47. 

To  constitute  imprisonment,  it  is  not  ne- 
cessary that  the  person  said  to  be  imprisoned 
should  be  under  any  physical  restraint  or 
confinement.  Any  restraint  on  the  free  power 
of  locomotion  in  a  lawful  direction,  though 
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it  be  only  hj  a  show  of  force  or  even  by  mere    ^^"'t^' 

Gap.  II. 

show  of  anthority,  constitutes  imprisonment.  - 

(AA  Torts,  4th  eA  575.)    48. 

If  a  justice  of  the  peace  sees  a  felony  or  » jSSf a?' 
other  breach  of  the  peace  committed  in  his  SnST***** 
presence^  he  may  personally  apprehend  the 
offender  or  command  any  other  person  to 
apprehend  him ;  but  if  the  offence  is  com- 
mitted in  his  absence,  he  must  issue  his 
warrant  in  writing  to  apprehend  the  offender. 
(Broom  Com.  705 ;  1  Bum,  272.)     49. 

Except  in  cases  speciiSed  in  certain  enact-  ^^<^  * 
ments,  a  constable  may  not  arrest  a  person,  ^^^JJ^ 
without  warrant,  merely  on  suspicion  of  his  ''"™°*- 
having  committed  a  misdemeanour.    But  if 
a  constable  has  reasonable  caiise  to  suspect 
that  a  person  has  committed  a  felony,  or  if 
one  man  makes  a  reasonable  charge  of  felony 
against  another  and  requires  a  constable  to 
arrest  him,  the  constable  may  detain  him 
until  he  can  be  brought  before  a  magistrate ; 
and  the  constable  will  be  secure,  though  it 
torn  out  that   no   felony  was    committed. 
(AA  Torts,  4th  ed.  576-^,  603 ;  Davis's  Co. 
Court,  4th  ed.  711 ;  Broom  Com.  700,  702 ; 
1  Burn,  273 ;  Selw.  936  ;  infra,  par.  53-65.) 

60. 

A  constable  may  ex  ofBcio  arrest  a  person 
who  in  his  presence  is   a  breaker  of  the 
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Pabt  I.    peace,  or  has  committed  or    threatens    to 

Cap.  II.    *^ 

commit  any  other  offence,  and   keep  him 

until  he  can  bring  him  before  a  magistrate. 
(Ad.  Torts,  4th  ed.  580 :  1  Burn,  274 ;  Selw. 
938.)  But  it  has  been  held  that  an  im- 
prisonment cannot  be  justified  on  the  ground 
that  the  plaintiff  unlawfully  entered  the 
defendant's  house,  and  made  a  great  noise 
and  disturbance  therein  (without  the  allega- 
tion of  a  breach  of  the  peace),  and  would  not 
depart  when  requested.  (Ad.  Torts,  4th  ed. 
604.)    SL 

There  are  a  number  of  offences  mentioned 
in  the  statutes  relating  to  the  metropolis,  for 
which  a  person  may  be  arrested  by  the  police 
without  warrant.     (Ad.  Torts,  4th  ed.  583-4.) 

52. 

p?^*  As  a  general  rule,  a  private  person  may 

^S?iS^-  iiot,  without  warrant,  arrest  another  for  a 
misdemeanour,  except  to  prevent  the  con- 
tinuance or  the  threatened  renewal  of  a 
breach  of  the  peace.  (Ad.  Torts,  4th  ed.  578; 
Broom  Com.  697.)    53. 

Any  bystander  is  authorised,  and  indeed 
bound,  to  arrest  an  affrayer,  and  deliver  him 
over  to  a  peace  officer,  to  be  carried  before  a 
magistrate,  iji  order  that  he  may  be  com- 
pelled to  find  sureties  for  keeping  the  peace. 
But  a  private  individual  may  not  do  this 


outwairant 
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after  the  affray  is  over,  unless  the  aflrayers    Pabt  I. 

remain,  and  there  is  reasonable  ground  for  !_ ' 

apprehending  a  renewal  of  the  disturbance. 
If  the  affrayers  disperse,  they  may  not  be 
pursued,  or  given  or  taken  into  custody. 
(Ad.  Torts,  4th  ed  580 ;  Broom  Com.  697 ; 
1  Bum,  276  ;  Selw.  938.)     64. 

Anyone  is  justified,  and  indeed  bound,  to 
anest  a  person  who  in  his  presence  has  com- 
mitted or  attempted  to  commit  a  felony  or 
inflicted  a  dangerous  wound,  or  to  prevent  a 
person  from  committing  a  felony,  or  to  assist 
an  oiticer  demanding  his  help  for  the  taking 
of  a  felon  or  the  suppression  of  an  affiay. 
(1  Bum,  275 ;  Selw.  938.)     66. 

A  person  found  committing  an  offence 
against  the  Act  relating  to  Malicious  Injuries 
to  Property,  may  be  apprehended  without  a 
warrant,  if  taken  in  the  very  act,  by  any 
peace  officer,  or  the  occupier  or  landlord  of 
the  property  injured,  or  his  servant,  or  any 
person  authorised  by  him,  and  taken  before 
some  neighbouring  magistrate.  (24  &  25 
Vict  c.  97,  s.  61 ;  Ad.  Torts,  4th  ed.  579.) 

66. 

Anyone  found  committing  an  indictable 

• 

offence  between  9  p.m.  and  6  a.m.  may  be 
apprehended  by  any  private  individual,  and 
conveyed  by  him,  or  delivered  to  some  peace 
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PabtI.  oflBcer  to  be  conveyed  before  a  magistrate. 
.^^^  (Ad.  Torts,  4th  ed.  580  ;  14  &  15  Vict.  c.  19, 
s.  11.)    67. 

Any  peraon  disturbing  Divine  Service 
may  be  apprehended  by  a  constable  or 
churchwarden,  and  taken  before  a  magis- 
trate. (Ad.  Torts,  4th  ed.  582 ;  23  &  24 
Vict,  a  32,  ss.  2,  3.)    68. 

Anyone  found  committing  an  offence  on 
or  with  respect  to  property  under  the  Metro- 
politan Police  Act  may  be  arrested  by  the 
owner  of  the  property,  or  by  his  servant,  or 
any  person  authorised  by  him,  and  may  be 
detained  until  he  can  be  delivered  into  the 
custody  of  a  constable.  But  the  offender 
must  be  arrested  in  the  very  act,  and  not 
afterwards,  however  recently.  (Ad.  Torts, 
3rd  ed.  561 ;  2  &  3  Vict.  c.  47,  ss.  63,  66.) 

69. 

Anyone  found  committing  an  offence 
against  the  Larceny  Consolidation  Act  may 
be  apprehended  by  any  person  without  war- 
rant, and  taken  before  a  magistrate.  And  a 
person  to  whom  property  is  offered  to  be 
sold,  pawned,  or  delivered,  if  he  has  reason- 
able cause  to  suspect  that  any  offence  against 
the  Act  has  been  committed  with  respect  to 
such  property,  may,  and  ought  to  apprehend 
'he  party  offering  the  same  and  take  him 
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before  a  magistTate.     And  in  certain  other   PaetI. 

,     ,                                                   ,    Cap.  II. 
cases^  a  pawnbroker  may  arrest  a  person,  and 

hand  him  over  to  a  policeman.   (24  &  25  Vict 

c  96,  3. 103 ;  35  &  36  Vict  c.  93,  s.  34 ;  Ad. 

Torts,  4th  ed  578.)     60. 

Powers  of  arrest  are  also  given  by  the 
Vagrant  Acts  (5  Geo.  IV.  a  83,  &c.) ;  the 
Merchant  Shipping  Act  (25  &  26  Vict  c.  68, 
a-  37) ;  by  Eailway  Acts  (Ad.  Torts,  4th  ed. 
582-4),  and  by  the  Pawnbrokers  Act  (35 
&  36  Vict  c.  93).     6L 

Except  in  such  special  cases  as  these,  in 
order  to  justify  a  private  individual  in  caus- 
ing the  arrest  of  another  without  a  warrant, 
he  must  prove  the  commission  of  a  felony, 
and  the  existence  of  reasonable  and  probable 
cause  for  fairly  suspecting  that  the  plaintiff 
either  committed  it  or  was  implicated  in  it 
(Ad.  Torts,  4th  ed.  578 ;  Broom  Com.  699, 
700 ;  Selw.  937 ;  1  Bum,  275  ;  Ferryman 
v.  Lister,  L.  R.  3  Ex.  (Ex.  Ch.)  197.)    62. 

A  private  individual  who,  except  in  such 
special  cases  and  without  such  legally  suffi- 
cient grounds,  directs  a  police  officer  to  take 
a  person  into  custody  without  a  magistrate's 
warrant,  thereby  renders  himself  liable  to 
an  action  for  fiEdse  imprisonment,  in  which, 
if  it  is  successful,  heavy  damages  are  usually 
given.     But  when  a  person  is  arrested  under 
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Past  I.    a  warrant,  the  person  making  the  charge 

—  '  will   be   safe   unless   he   acted  maliciously 

and  without  reasonable  and  probable  cause. 

(Broom  Com.  701 ;  1  Bum,  277  ;  Perryman 

V.  Lister,  L.  R.  3  Ex.  (Ex.  Ch.)  197.)    63. 

The  question  of  reasonable  and  probable 
cause  is  to  be  decided  by  the  judge,  as  if  it 
were  a  question  of  law,  on  facts  found  by  the 
jury.  (Ad.  Torts,  4th  ed.  603;  Lister  v. 
Perryinan,  L.  R.  4  H.  L  521,  535,  538-9. 
And  see  infra,  par.  126-138.)     64. 

A  corporation  is  responsible  for  a  wrongful 

imprisonment    by    one   of   its   servants,  if 

within  the  scope  of  his  authoriry.     (See  Ad. 

Torts,  4th  ed.  596-7.)     66. 

S^nV        ^  person  is  not  responsible  for  orders  or 

fS  to?^^*  decrees  of  judges  or  justices  before  whom  he 

!^^by  a^  has  laid  a  complaint  bond,  fide.     But  every 

giBtmto,or  pnvate  unomcial  person,  not  actmg  m  the 

pollco 

•officer.  authorised  execution  of  legal  process,  is  re- 
sponsible in  damages  for  a  wrongful  impri- 
sonment ordered,  directed,  or  authorized  by 
him,  or  for  a  wrongful  imprisonment  ratified 
and  adopted  by  him,  though  efiected  or 
ordered  by  his  servant  or  agent,  without  his 
authority,  but  for  his  use  or  benefit.  If, 
however,  a  man  givesi  nformation  bona  fide, 
or  makes  a  charge  bon&  fide  against  another 
to  a  police  constable,  but  leaves  the  constable 
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to  make  inquiry  into  the  circumstances,  and    Past  L 

Oaf.  IL 
act  as  he  may  think  fit  in  the  matter,  he  will  —       — 

not  be  responsible.    If  a  person  signs  the 

charge  sheet,  that  is  prima  facie  evidence 

that  he  ordered  and  directed  the  arrest,  but 

the  presumption  arising  from  that  act  may 

be  rebutted.   (Ad.  Torts,  4th  ed.  594-7,  605- 

6.    See  remarks  of  Willes,  J.,  in  Austin,  app., 

D<ndinff,  resp.,  L.  R.  5  C.  P.  538-9.)     66 

By    certain    statutes,   actions   cannot  be  Protection 

toootutUbles 

brooght  against  police  officers  and  others  for  '^^^^j^^ 
anything  done  (as  they  supposed)  in  pur-  ™*"** 
suance  or  execution  of  those  statutes,  or  by 
virtue  of  their  offices,  except  in  the  same 
county,  and  within  a  specified  time,  and  after 
a  certain  notice  in  writing  of  the  cause  of 
Bction  ;  nor  can  the  plaintifT  obtain  judgment 
after  tender  of  sufficient  amends  before  action, 
or  payment  of  a  sufficient  sum  after  action 
brought   and    before    issue   joined.    These 
enactments  were  intended  only  for  the  pro- 
tection of  persons  who  had  some  grounds, 
however  mistaken,  for  supposing  they  were, 
acting  according  to  the  law ;  and  therefore 
persons  who  had  no  ground  whatever  for 
supposing  they  were   authorised   by  these 
statutes  are  not  entitled  to  the  protection  of 
notice,  &c.    To  entitle  them  merely  to  this 
sort   and    degree  of  protection   (as  distin- 

c 
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Part  I.    guished  from  justification),  it  is  not  necessar}' 

that  they  should  have  had  reasonable  and 

probable,  or  even  reasonable  grounds  only, 
so  long  as  there  was  not  merely  a  vague  sup- 
position  that  they  were  acting  lawfully,  but 
some  fact  on  which  a  belief  could  be  based 
that  they  were  acting  within  the  law. 
The  question  for  the  jury,  or  if  there  is  no 
jury,  for  the  judge,  is  whether  the  defendant 
honestly  believed  in  the  existence  of  a  state 
of  things,  whether  reasonably  or  not,  which, 
if  it  had  existed,  would  have  justified  him 
in  doing  what  he  did.  If  he  did  so  believe, 
then  he  was  entitled  to  notice  of  action. 
(Ad.  Torts,  4th  ed.  586-594  ;  Chamber- 
lain V.  King,  L.  R.  6  C.  P.  474 ;  Leete  v. 
Hart,  L.  R.  3  C.  V.  322.)  67. 
Arrest  of  a        Whcrc    the    plaintiflf    in    any  action   in 

person  about  •' 

RuEndto  ^^®  Supreme  Court  in  which,  if  brought 
dlmaifd.  bcforc  the  commencement  of  the  stat.  32  & 
33  Vict.  c.  62,  the  defendant  would  have 
been  liable  to  arrest,  proves  at  any  time 
before  final  judgment  by  evidence  on  oath, 
to  the  satisfaction  of  a  judge  of  such 
Court,  that  the  plaintiff  has  good  cause 
of  action  against  the  defendant  to  the 
amount  of  fifty  pounds  or  upwards,  and  that 
there  is  probable  cause  for  believing  that  the 
defendant  is  about  to  quit  England  unless  he 
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be  apprehended,  and  that  the  absence  of  the    ^^^  ^' 
^  Cap.  II. 

defendant  from  England  will  materially  pre- 

jndiee  the  plaintiif  in  the  prosecution  of  his 
action,  such  judge  may  in  the  prescribed 
manner  order  such  defendant  to  be  arrested 
and  imprisoned  for  a  period  not  exceeding 
six  months,  unless  and  until  he  has  sooner 
given  the  prescribed  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he 
will  not  go  out  of  England  without  the  leave 
of  the  Court    68. 

Where  the  action  is  for  a  penalty  or  sum  in 
the  nature  of  a  penalty,  other  than  a  penalty 
in  respect  of  any  contract,  it  shall  not  be 
necessaiy  to  prove  that  the  absence  of  the 
defendant  from  England  will  materially  pre- 
judice the  plaintiff  in  the  prosecution  of  his 
action,  and  the  security  given  (instead  of 
being  that  the  defendant  will  not  go  out  of 
England)  shall  be  to  the  effect  that  any  sum 
recovered  against  the  defendant  in  the  action 
shall  be  paid,  or  that  the  defendant  shall  be 
rendered  to  prison.     (32  &  33  Vict.  c.  62, 

S.6.)    69. 

Any  individual  is  authorised  to  confine  Confining  a 

^  irarsonofun- 

a  person  of  unsoimd  mind,   who   appears  ■o""^'"*"^. 
likely  to  do  harm  to  himself  or  to  any  other 
person.     (Ad.  Torts,  3rd  ed.  562.)    70. 

The  Court  never  interferes  with  the  dis-  dSSJ^fJr 

c  2 
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Q^^    cretion  of  the  jury  as  to  the  amount  of 
damages  for  an  assault  and  false  imprison- 


falae  impri 
it. 


flonmenf  meut,  uuless  they  are  grossly  excessive,  or 
clearly  founded  on  a  mistaken  or  improper 
view  of  the  matter.  Any  circumstances  of 
aggravation  on  the  one  hand,  and  any  cir- 
cumstances of  extenuation,  not  pleadable  as 
a  defence,  on  the  other  hand,  ought  to  be 
taken  into  account,  to  increase  or  lessen  the 
damages.  (Ad.  Torts,  4jth  ed.  607-8 ;  Mayne, 
263.)    7L 
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CHAPTER  IIL 

or  SECUBITT  TO  CHARACTER  AND  REFUTATION. 

Onb  of  the  most  precious  rights  conceming  ^^"l^i 

^  Uap.  III. 

the  person,  is  that  of  security  to  character 

Two  Idnds 

and  reputation.    This  may  be  injuriously  of  dofama- 
affected  by   defamation,  which   is    of  two 
kinds ;  namely,  libel  and  oral  slander.     72. 


Section  I. 
Of  Libel  or  Written  Slander. 
libel  is  a  slander  in  writing,  or  in  print,    Sec.  I. 


or  by    pictorial    or    other    representation.  libei 
(Wharton ;  Starkie  on  Libel,  Introd. ;  Selw. 
1049.)     78. 

libel  is  deemed  a  greater  injuiy  than  oral  Jf^J^  o? 
slander,  inasmuch  as  oral  slander  is  sudden  ^tSLr^ 
and  fleeting,  whereas  libel  is  deliberate,  per- 
manent, and  in  general  propagated  farther. 
Hence,  a  vague  imputation  of  dishonesty,  if 
oral,  is  not  actionable,  unless  the  imputation 
had  reference  to  the  business  of  the  person 
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Part  I.    defamed,  and  had  the  effect  of  damaging  him 

Cap.  III. 

Sec.  I.  in  it.  But  such  an  imputation,  if  published 
in  writing  or  in  print,  even  without  reference 
to  his  business,  and  without  proof  of  any  evil 
resulting  from  it,  is  actionable.  (Ad.  Torts, 
576 ;  Selw.  1049.)     74. 

pubUcation.  A.  pcrsou  libelled  will  not  be  entitled  to 
an  action,  unless  the  libel  be  published.  But 
parting  with  a  libellous  print  or  writing  in 
order  that  it  may  become  known,  or  the 
making  a  libel  known  to  any  third  person, 
amounts  to  a  publication.  (Broom  Com.  719, 
729,730;  Selw.  1062.)     76. 

wiiat  AH  written  or  printed  publications  which 

printed  or  ir  -r 

J^^^P^^tend  to  prejudice  the  private  character  or 
ubeuous.  cpg^it  of  another,  or  to  render  a  person  ridi- 
culous or  contemptible,  or  to  cause  bim  to  be 
hated,  feared,  or  avoided,  or  to  injure  him  in 
his  business,  are  libellous ;  and  an  action  for 
damages  is  maintainable  against  the  writer 
and  publisher,  unless  the  publication  is  a 
privileged  communication,  or  the  libeller  can 
prove  the  truth  of  the  libel.  (Ad.  Torts, 
578-9;  Broom  Com.  718,  719;  3  Ste.  Com. 
466-8 ;  Selw.  1049;  Walker  v.  Brogden,  19 
C.  B.  (N.  S.)  165.)    76. 

It  has  been  held  that  a  charge  of  ingra- 
titude is  libellous,  even  though  the  facts 
upon  which  it  is  founded  are  stated,  but  do 
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not  support  the  charge.     {Cox  v.  Lee,  L  R.    Pabt  L 
4  Ex.  284.)     77.  Sec,  L 

Malice  is  the  gist  of  an  action  for  libel  or  Maiioe. 
slander.  The  word  malice  may,  however,  be 
either  used  in  the  popular  sense  of  Ul-will. 
or  in  the  legal  general  sense  of  an  intention 
to  do  a  wrongful  act ;  and  unless  the  inju- 
rious communication  is  privileged,  the  law 
implies  malice  in  the  legal  general  sense; 
and  though  evidence  of  malice  may  be  given 
to  increase  the  damages,  it  is  never  deemed 
necessary.  In  the  case  of  what  would 
otherwise  be  a  privileged  communication, 
actual  malice  in  the  popular  sense  must  be 
proved,  in  order  to  support  an  action.  (Ad. 
Torts,  580;  Selw.  1049,  1054,  1062;  Rose. 
567;  SpiM  v.  Maule,  L.  R.  4  Ex.  (Ex.  Ch.) 
232 ;  Damea  v.  Snead,  L.  R  5  Q.  B.  608 ; 
HaH  V.  Oumpach,  L.  R.  4  P.  C.  439,  458-9 ; 
Clark  V.  MUyneux,  L.  R.  3  Q.  B.  D.  (Ap.) 
237,  246,  247.)     78. 

Where  a  communication  is  fairly  made,  in  PrivUeged 
the  discbarge  of  some  legal  or  moral  duty,  <»**<»»• 
or  for  the  nece^ary  protection  or  investiga- 
tion of  an  interest,  or  upon  some  other 
reasonable  occasion  or  exigency,  without 
disbelief  of  its  truth,  and  without  actual 
malice  or  gross  exaggeration,  it  is  privileged, 
if  it  is  such  as  the  occasion  warrants,  and 
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Part  I.    made  to  a  persou  who  has  a  corresponding 
Ssa  I.    legal  or  moral  duty  in  receiving  it.     (Ad 
Torts,  580-1,  587-8 ;  Broom  Com.  719-721 
724 ;  3  Ste.  Com.  463,  466 ;  Rose.  570,  574 
Croft  V.  Stevens,  7  Hurl.  &   Norm.  570 
Beatson  v.   Skene,  5  Hurl.  &  Norm.  838 
Amann  v.  Damm,  8   C.  B.   (N.  S.)   597 
Whiteley  v.  Adams,  15  C.  B.  (N.  S.)  392 
Fryer  v.  Kinneraley,  12  C.  B.  (N.  S.)  422 
Force  v.   Wm-ren,  15   C.  B.  (N.  S.)  806 
Lawless  v.  Anglo-Egyptian  Cotton  Co.,  L.  R 
4  Q.  B.  262;  Spill  v.  Mavie,  L.  R.  4  Ex.  (Ex 
Ch.)  232 ;  Dawkins  v.  Lord  F,  PavZet,  L.  R.  5 
Q.  B.  94 ;  Davies  v.  Snead,  L.  R.  5  Q.  B. 
608 ;  Henwood  v.  Harrison,  L.  R  7  C.  P. 
606,  622,  623 ;  Hart  v.  Gumpack,  L.  R.  4 
P.  C.  439,  458-9 ;  Laughton  v.  Bishop  of 
Sodor    and    Man,   L.  R   4    P.    C.    495 ; 
Dickeson   v.   HiUiard,   L.   R   9    Ex.   79 ; 
Clark  V.  Molyneux,  L.  R.  3  Q.  B.  D.  (Ap.) 
237.)    79. 

But  a  communication,  which  would  be 
privileged  if  made  by  letter,  becomes  un- 
privileged if  unnecessarily  sent  through  the 
telegraph  office ;  because  it  is  communicated 
to  the  clerks  through  whose  hands  it  passes. 
( Williamson  v.  Freer,  L.  R.  9  C.  P.  393.) 
80. 

What  would   otherwise  be  a  privileged 
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commanicatdon  may  be  coached  in  language  p^h 
so  mach  too  strong  for  the  occasion  as  to  Sia  I. 
afford  in  itself  evidence  of  actual  malice, 
whereby  the  privil^e  is  forfeited.  But  to 
submit  the  language  of  privileged  com- 
munications to  a  strict  scrutiny,  and  to  hold 
all  excess  beyond  the  formal  exigency  of  the 
occasion  to  be  conclusive  evidence  of  actual 
malice,  or  even  sufficient  evidence  of  actual 
malice  to  allow  the  plaintiff  to  have  the 
question  submitted  to  the  jury,  would 
greatly  limit,  if  not  altogether  defeat,  that 
protection  which  the  law  throws  over  privi- 
leged communications.  It  is  sufficient  for 
the  purpose  of  privilege,  that  the  defendant 
may  have  honestly  believed  that  everything 
which  he  said  was  true  and  needful  for  the 
exigency  of  the  case,  although,  in  fact,  some 
of  his  expressions  exceeded  what  was  neces- 
sary for  it.  {Laugktim  v.  Bishop  of  Sodor 
and  Man,  L.  R.  4  P.  C.  495,  605,  508,  509 ; 
JSTort  V.  Gvmpach,  L.   R   4  P.   C.   460.) 

"  Upon  the  question  whethet  an  alleged 
libel  is  a  privileged  communication  or  not, 
the  proper  course  at  a  trial  is  this:  the 
judge  is  bound  to  ask  the  jury  whether  the 
matter  was  published  bona  fide.  If  they 
come  to  the  conclusion  that  it  was,  then  it 

c3 
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Part  I.    is  for  the  judge  to  say  whether,  under  all  the 
Sbc.  I.    circumstances,  it  is  or  is  not  a  privileged 
communication."    (Lord  Chelmsford,  in  Sta4^ 
V.  Griffith,  L.  R.  2  P.  C.  428 ;  Daviea  v.  Snead, 
'  L.  R.  5  Q.  B.  608.)    82. 
Letter  as  to      A  letter  iu  auswcF  to  inquiries  about  the 
character,    character  of  a  servant  is  privileged  in  the 
sense  that,  although  containing  defamatory 
statements,  it  is  not  actionable,  unless  malice 
is  shown ;  but  it  is  not  privileged  from  pro- 
duction (a).     ( Webb  v.  East,  L.  R.  5  Ejl  D. 
(Ap.)108.)    82a. 
Letters  by  a     Dcfamatoiy  letters  written  and  published 

clergyman. 

by  a  mmister  of  religion,  even  though  under 
the  strongest  sense  of  duty,  are  not  privi- 
leged.    (Ad.  Torts,  584.)    83. 
Defamatory      Dcpositious  or  statements  in  the  course 

matter  in  , 

the  course  of  of  a  judicial  proceeding  before  a  court  of 
pro<»«ii«»«»-  competent  jurisdiction  are  privileged.  But 
if  false,  they  may  be  made  a  ground  of  a 
prosecution  for  perjury.  (Ad.  Torts,  581; 
Rose.  571 ;  Dawkiris  v.  Lard  Rokeby,  L.  R 
8  Q.  B.  (Ex.  Ch.)  263 ;  affirmed,  7  H.  L.  744 ; 
Seaman  v.  Netherclift,  L.  R.  1  C.  P.  D.  540 ; 
aflarmed,  2  C.  P.  D.  (Ap.)  53.)  84. 
Petiuoiis         Petitions  and   memorials   to   the  proper 

and  memo- 

Sudnto°*of  fl-^thorities,  complaining  of  the  serious  mis- 
^putSc"°*  conduct  of  magistrates  and  public  officers 

func- 
tionaries, (a)  Afl  to  false  characters  of  servants,  see  par.  109S. 
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and  officers  of  the  army  or  navy,  aad  con-  ^^^jh 
taming  statements  honestly  believed  to  be     9w.  l. 
tme,  are  privileged  communications.     (Ad. 
Torts,  582 ;  Rose  571.)     85. 

The  charge  of  a  bishop  is  a  privileged  ^^  ot » 
commanication  as  delivered ;  and  it  is  aLiO 
privil^ed  as  sent  to  a  newspaper,  if  it  be 
needful  that  it  be  generally  circulated. 
{LaughUm  v.  Bishop  of  Sudor  and  Man, 
L.  E.  4  P.  C.  495.)     86. 

Letters  imputing  grave  misconduct  to^^ra^^** 
clergymen,  addressed  to  the  bishop  of  the 
diocese,  are  privileged,  if  sent  bon&  fide  for 
the  purpose  of  obtaining  an  inquiiy  into 
the  matter  by  the  bishop*  (Ad.  Torts,  585  ; 
Selw.  685.)     87. 

If  a  confidential  communication  is  honestly  communi. 

•^    catioDB  DC- 

made  between  relatives  or  friends,  purely  to  friSSdu. 
prevent  an  injury,  it  is  privileged.     (Ad 
Torts,  585-6 ;  Eosa  567,  571-2.)    88. 

"  A  fair  account  of  what  takes  place  in  a  ^gg^jj^' 
court  of  justice  is  privileged.*'  (See  judg-  ^««"^*8^ 
ment  in  Waaon  v.  Walter,  L.  R.  4  Q.  B.  73, 
87,  88.)  But  a  report  of  proceedings  in  a 
court  of  justice  is  not  privileged,  though  it 
be  true,  if  sent  by  a  person  who  is  not  a 
reporter  for  a  newspaper,  and  from  a 
malicions  motive.  {Stevens  v.  Samipson, 
L.  R  5  Ex.  D.  (Ap.)  53.)    89. 
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PabtL       In  some  instances,  the  reports  of  legal 

Cap.  ni.  *  r  & 

SEa  I.  proceedings  have  been  held  to  be  action- 
able :  as  in  the  case  of  statements  of  counsel 
unsupported  by  evidence ;  or  untrue,  unfair, 
or  exaggerated  accounts,  published  after  a 
trial  is  concluded ; .  or  disparaging  comments, 
allegations,  and  opinions  of  the  reporter  him- 
self, or  of  any  person  other  than  one  ^hose 
duty  required  him  to  make  them ;  or 
matters  of  a  grossly  scandalous,  blasphe- 
mous, or  indecent  nature.  (Ad.  Torts,  592 ; 
Broom  Com.  727-^ ;  Selw.  1062 ;  Rose.  474.) 
90. 
Information     Information  printed  merely  for  the  use  of 

for  members  r     •*  j 

m^S^^     members  of  Parliament  is  privileged,  so  far 

as  its  circulation  is  confined  to  them.     (Ad. 

Torts,  594.)     91. 

m^^wo'f      ^  member  of  Parliament  when  speaking 

PftrUament.  ^  jjg  pja^e,  may  freely  remark  upon  the 

character  of  others ;  but  he  will  be  respon- 
sible in  damages  if  he  prints  and  publishes 
speeches  of  a  libellous  nature.  (Ad.  Torts, 
594;  Broom  Com.  728;  Selw.  1052;  Kosc. 

571.)    92. 
^xnments       ^  faithful  report  in  a  public  newspaper  of 

a  debate  in  Parliament  is  not  actionable : 
nor  are  comments  thereon  in  such  news- 
paper, if  made  in  an  honest  and  fair  spirit. 
{Waaon  v.  Walter,  L.  R.  4  Q.  B.  73.)     98. 
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Those  who  print  and  publish  what  passes    Pabt  L 

f  Ai»   TTT 

at  public  meetings  are  responsible  for  any  sec.  l. 
defamatory  matter.  (Ad.  Torts,  594? ;  Broom  Report,  of 
Com.  728-9 ;  Selw.  1053 ;  Rose.  675.)    94.  E^'"*^" 

The  administration  of  the  poor  laws,  or 
other  public  matters,  whether  by  the  Qo- 
vemment  department  or  by  the  local  autho- 
litieSy  including  the  conduct  of  the  medical 
officers^  or  other  important  public  officers,  is 
a  matter  of  public  interest.  But  the  publi- 
cation of  a  report  of  proceedings  at  a  meet- 
in>^  of  poor  law  guardians,  or  any  other 
local  body  which  is  not  obliged  to  sit  in 
public,  and  at  which  ex  parte  charges  of  mis- 
conduct against  a  medical  officer  or  other 
person  were  made,  is  not  privileged.  (Purcell 
V.  Sawler,  L.  R  2  C.  P.  D.  (Ap.)  215.)     95. 

Fair  and  candid  criticism,  however  severe,  oriuchunn 

'  and  com- 

on  a  book,  or  a  paper,  or  a  work  of  art,  ot  an  ™*^*"- 
entertainment,  is  allowable ;  but  if  the  com- 
ment is  malevolent,  and  exceeds  the  bounds 
of  fair  opinion,  it  is  actionable.  (Ad.  Torts, 
594-5  ;  Broom  Com.  727 ;  Selw.  1050-1 ; 
Rose.  575.)     96. 

Fair  criticism  upon  a  matter  of  public 
interest  is  privileged,  and  is  not  the  subject 
of  an  action,  unless  the  plaintiff  can  establish 
Actual  malice.  {Henwood  v.  Harrison^  L.  R. 
7  C.  P.  606,  608,  625-6.)    97. 
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Part  I.       And  fair  and  bona   fide  comments  upon 

Sec.  I.    persons  attending  a  parliamentary  election 

meeting    may   be    made    in   a  newspaper. 

{Davis  V.  Duncan.  L.  E.  9  C.  P.  396.)    98. 

Fair  comments  on  the  public  acts  of  public 
men  are  allowable.  But  if  comments  on 
public  men  are  made  a  medium  for  private 
malice  or  exceed  the  bounds  of  fair  criticism, 
as  by  falsely  imputing  improper  motives, 
even  in  the  belief  of  such  motives  having 
existed,  they  are  actionable.  (Ad.  Torts,  596  ; 
Broom  Com.  727 ;  Eosc.  562 ;  Selw.  10.55 ; 
CampbeUY.  Spottiswoode,  3  Best  &  Sm.  769 ; 
Kelly  V.  Tinling,  L.  R.  1  Q.  B.  699.)     99. 

To  be  privileged,  it  is  not  necessary  to 
•  show  either  that  the  person  of  whom  the 
defamatory  matter  is  written  was  a  person 
whose  position  and  character  are  of  general 
interest  to  the  whole  country ;  or  that  the 
subject-matter  dealt  with  is  one  of  general 
interest  to  the  whole  country.  It  is  enough 
to  show  that  he  fills  a  public  character  of  a 
limited  kind  and  in  a  limited  district,  or 
that  the  subject-matter  dealt  with  is  a 
matter  of  interest  only  to  a  small  portion  of 
the  public,  or  to  the  public  in  a  limited  dis- 
trict, and  not  a  matter  of  general  public  in- 
terest. (Purcell  v.  Sowler,  '2  C.  P.  D.  (Ap.) 
215,  overruling  the  decision  of  the  Common 
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Pleas  Division  as  regards  the  principles,  PabtL 
though  affirming  the  decision  of  the  par-  sec.  i. 
ticolar  case.)    100. 

If  a  printer  discovers  that  he  is  printing  JJ^^'* 
libellous  matter,  he  ought  at  once  to  stop ;  and 
he  may  then,  but  not  otherwise,  recover  his 
charges.    (Ad.  Con.  419;   Chit  Con.  517.) 
lOL 


Section  II. 
Of  Verbal  Slander. 
Certain  words  are  actionable  in  the  case   Sbc.  il 


of  a  peer  spiritual  or  temporal  or  a  great  soandaium 
officer  of  state,  which  could  not  be  deemed  "•*'***^*™- 
so  in  the  case  of  an  ordinary  person.     (Selw. 
1253.)     102. 

Mere  abuse  by  word  of  mouth,  however  vituper*. 
gross,  is  not  actionable  per  se,  that  is,  with- 
out allegation  and  proof  of  special  damage, 
unless  it  amoimts  to  scandalum  magnatum, 
or  it  is  spoken  of  a  person  in  reference  to 
his  profession  or  business,  or  unless  it  im- 
putes an  indictable  offence.  (Ad.  Torts, 
597-9 ;  Selw.  125;j-5 ;  Eosc.  569  ;  Irvrm  v. 
Brandv/ood,  2  Hurl.  &  Colt.  960.)    103. 

Words  of  mere  suspicion,  opinion,  inquiry,  whew  the 
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Pabt  I.    advice,  warning,  or  real  reeret,  will  not  create 

Cap.  III.  o      ' 

Sec.  IL  any  cause  of  action,  if  the  circumstances 
^.j^unj.  rebut  the  presumption  of  malice.  (Ad.  Torts, 
H^Tvre-    598 ;  3  Ste.  Com.  466 ;   Rose.  572-4.     See 

sumption  of  ,  ,  **  v       ^  ^  ^ 

maiibe.       par.  113.)    104. 

Truth  of  the  And  whcrc  the  charge  is  true,  that,  if 
pleaded,  will  prevent  the  plaintiff  recovering 
damages;  because  the  law  will  not  give  a 
man  damages  in  respect  of  an  injury  to  a 
character  which  he  either  does  not  possess 
or  ought  not  to  possess.  But  the  uttering 
wrongfully  or  maliciously  slanderous  matter, 
though  true,  will  subject  a  man  to  an  indict- 
ment. (Selw.  1266;  Blackburn,  J.,  in  Wdt- 
Hn  v.  Hall,  L.  R.  3  Q.  B.  400.)  106. 
Imputation  Words  imputing  heresy  to  a  layman,  or 
SndiSty!'  adultery,  or  unchastity,  are  not  actionable 
per  se  (!),  except  that  by  the  custom  of 
London  an  action  may  be  maintained  in  the 
city  Courts  for  imputing  unchastity  to  a 
woman.  (3  Ste.  Com.  464-6 ;  Selw.  1255  ; 
Ad.  Torts,  599  ;  Allsop  v.  Allaop,  5  Hurl.  & 
Norm.  534 ;  Lynch  v.  Knight,  9  H.  L  Cas. 
577;  Roberts  v.  Roberts,  5  Best  &  Sm, 
384)  106. 
Word*  It  is  to  be  observed,  however,  that  these 

on  account  aiid  othcr  dcfamatory  words  are  actionable 

(»f  6ome  spe- 
cial damage,  where  the  plaintiff  alleges  and  proves  some 

special  damage  to  have  resulted  from  them, 
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as  a  natural  and  ordinary  consequence.  The  ^^^^  I- 
loss  of  the  hospitality  of  fiiends  is  such  a  Sec.  Ii. 
special  damage.  But  illness  is  not  to  be 
deemed  a  natural  and  ordinary  consequence 
of  slanderous  words^  so  as  to  constitute  such 
special  damage.  (3  Ste.  Com.  464, 465  ;  Ad. 
Torts,  697-612;  Selw.  1259,  1260;  AUaop 
V.  AUsop,  5  HurL  «&  Norm.  534 ;  Lynch  v. 
Knight,  9  H.  L.  Cas.  577 ;  Dairies  v.  Solo- 
wwm,  L.  R.  7  Q.  B.  112.)    107. 

To  affirm  that  a  person  has  a  contagious  tmiNitation 

.  of  a  contagt  • 

disease,  the  imputation  of  which  may  exclude  »«» fii»eaiie. 
him  from  society,  is  actionable.    (Ad.  Torts, 
59a-9 ;  3  Ste.  Com.  465  ;  Selw.  1254.)   108. 

Words  spoken  of  a  professional  man  or  a  wordninju- 

lioua  to  a 

tradesman,  m  reference  to  his  profession  or  man  in  hia 

-*-  profoflfflon 

business,    imputing    misconduct    or    grogg  orbusinow. 
ignorance  or  incapacity,  and  calculated  to 
injure  him  in  it,  are  actionable.     (Ad.  Torts, 
598 ;  3  Ste.  Com.  465 ;  Selw.  1254.)    109. 

Words  directly  tending  to  injure  a  clergy- 
man in  his  profession,  and  to  subject  him  to 
a  loss  of  emolument,  are  actionable.  (Ad. 
Torts,  600.)    110. 

Words  are  actionable  where  they  impute 
to  a  person  holding  some  office  or  employ- 
ment, some  specific  misconduct  or  unfitness 
in  connection  with  such  office  or  employ- 
ment   If  they  amount  only  to  a  vague  im- 
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Part  I.    putation  of  general  misconduct  or  unfitness 
Sec.  II.    for  his  situation,  they  will  fail  to  support  an 

action  without  the  proof  of  special  damage. 

(Ad.    Torts,    600 ;    Selw.    1258 ;  Irwin  v. 

Brandwood,  2  Hurl.  &  Colt.  960 ;  Foulger 

V.  Newcomb,  L.  R.  2  Ex.  327 ;  Waikin  v. 

HalZ,  L.  R.  3  Q.  B.  396.)     lU. 

df^rJiimder  ^^  ^^^  spccial  damage  has  resulted,  or  is 
likely  to  have  resulted,  immediately  and 
naturally  from  the  utterance  of  slanderous 
words,  an  action  for  damages  is  then  main- 
tainable, even  though  the  utterer  was  not 
the  author  of  the  scandal,  but  merely  repeated 
what  he  had  heard.  But  the  original  utterer 
of  slanderous  words  is  not  responsible  in 
damages  for  the  subsequent  repetition  of 
them,  except  by  persons  who  had  an 
authority  from  him  to  repeat  them,  or  were 
under  an  obligation  to  do  so.  (Ad.  Torts, 
601-4;  Dixon  v.  Smith,  5  Hurl.  &  Norm. 
450 ;  Rose.  576 ;  Parkins  v.  Scott,  1  Hurl. 
&  Colt.  153 ;  Watkin  v.  Hall,  L.  R.  3  Q.  B. 
396.)     U2. 

siaudoroiis       A  pcrsou  may  be  responsible  for  a  slan- 

Imputatiou  nf  IT 

in  answer  to  derous  imputaticm,  though  made  in  the  belief 

Inquiry.  ^  ^  »  O 

of  its  truth,  in  answer  to  an  intjuiry.     (Ad. 
Torts,  604  ;  Force  v.  Warren,  15  C.  B.  (N.  S.) 
806.     See  par.  1 04.)    113. 
M^to         We  have  seen  (par.  79-100)  that  many 
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commimications  of  a  defamatory  nature  are    p^kt  l- 

11       .     -    Caf.  III. 
privileged,  even  when  by  way  of  libel.     And,    sbc.  TI. 

a  fortiori,  many   such  communications  are^^,andlin 

privileged  when  they  are  merely  oraL     But  privileged 

cuxumuuica* 

although  the  making  of  a  charge  may  be  tions. 
justified  by  the  occasion,  yet  it  may  be 
accompanied  by  such  expressions,  and  may 
be  made  under  such  circumstances,  as  furnish 
proof  of  actual  malice,  in  the  popular  sense, 
and  in  such  case  it  will  be  actionable.  (Ad. 
Torts,  605 ;  Selw.  1254, 1266-7;  Duties  v. 
Snead,  L,  R  5  Q.  B.  608 ;  Clark  v.  Mdyneux, 
L  R.  3  Q.  B.  D.  (Ap.)  237,  246-7.)    114. 

In  ordinary  actions  for  slander,  malice,  • 
that  is,  malice  in  the  legal  sense,  is  (in  the 
absence  of  evidence  to  the  contrary)  pre- 
sumed from  the  publishing  the  slanderous 
matter.  But  in  the  case  of  what  would 
otherwise  be  privileged  communications, 
actual  malice  must  be  proved  in  order  to 
render  them  actionable.  (Selw.  1254;  Bosc. 
567 ;  Watkin  v.  Hall,  L.  R.  3  Q.  B.  396 ; 
SfiU  V.  Maule,  L.  R.  4  Ex.  (Ex.  Ch.)  232 ; 
Dames  v.  &nead,  L.  R  5  Q.  B.  608 ;  Hen- 
wood  V.  Harrison,  L.  R  7  C.  R  626;  Hart  v. 
Oumpach,  L.  R  4  P.  C.  439, 458-9 ;  Laughton 
v.  Bishop  of  Sodor  and  Man,  L.  R  4  P. 
C.495.)  115. 
Defamatory  statements  are  privileged,  if  SSSs****' 
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Pabt  I.    bona  fide  made,  on  an  inquiry  into  a  sup- 
Sbo.  n.    posed  crime.     (Ad.  Torts,  605.)     116. 
inad7in~       Counsel  OP  solicitors  when  acting  as  ad- 

prosecution  .  «  i  •  •  i. 

of  dima      vocates  may  make  any  calumnious  imputa- 
advc^m.    tion  which  is  relevant  to  the  circumstances 
before  the  Court,  and  which  such  circum- 
stances,   even    though    untrue,    appear    to 
warrant.     But  they  ought  not  maliciously  to 
utter  words  wholly  unjustifiable.     (Ad.  Torts, 
605 ;  Mackay  v.  Ford,  5  Hurl.  &  Norm.  792 ; 
remarks  of  Lord  Coleridge,  C.J.,  in  Seaman 
V.  NeihercUft,  L.  R.  1  C.  P.  D.  545.)    117. 
liberty  of        Judgcs  and  magistrates  are  not  responsible 
magi«tr»t«8,  for  dcfamatorv  expressions  uttered  by  them, 

couDflel,  .  J  * 

imd^Jtiea.  ^^  reference  to  a  cause  or  matter  in  issue 
before  them.  (Ad.  Torts,  607 ;  Scott  v.  Stans- 
field,  L.  R.  3  Ex.  220;  Dawkina  v.  Lord 
Mokeby,  L  R  8  Q.  B.  (Ex.  Ch.)  255,  263 ; 
affirmed,  7  H.  L.  744.)    U8. 

Indeed,  it  is  observed  by  Kelly,  C.B.,  in 
Dawhins  v.  Lord  Rokeby,  L.  R.  8  Q.  B.  263, 
"  the  authorities  are  clear,  uniform,  and  con- 
clusive, that  no  action  of  libel  or  slander  lies, 
whether  against  judges,  counsel,  witnesses,  or 
parties,  for  words  written  or  spoken  in  the 
ordinary  course  of  any  proceeding  before  any 
Court  or  tribunal  recognised  by  law,  even 
though  falsely  and  maliciously  spoken." 
Lord  Wynford,  however,  in    Allardice  v. 
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Bobertsan,  1  Dow.  (N.  S.)  495,  515,  held  that  ^^^j^ 
judges  of  inferior  Courts  are  liable  to  an  Sic.  II. 
action,  if  malice  is  proved.  And  if  a  witness 
uses  defamatory  expressions  before  he  has 
got  into  the  witness-box,  or  after  he  has  left 
it,  he  would  be  liable  to  an  action  for  slander. 
And  if  he  uses  such  expressions,  even  when 
in  the  witness-box,  he  may  be  so  liable,  if 
they  are  not  made  with  reference  to  the 
subject  of  inquiry.  (Seaman  v.  Netherdift, 
L.  R.  2  C.  P.  D.  53.)    119. 


Section  III. 
General  Observations. 


In  actions  for  defamation,  words  are  now  sbo.  hi. 
construed  according  to  their  proper  mean-  intcrprota- 
ing ;  and  that  meaning,  and  not  the  meaning  dsrouf  '^°' 
of  the  person  uttering  them,  is  the  test  of  *^ 
their  being   actionable.      (Ad.  Torts,  607; 
Selw.  1256.)    120. 

The  jury  may  give  damages  not  only  ingggj*?®'''®*' 
respect  of  any  loss  arising  from  the  libel,  but 
also  for  the  mental  suffering  caused  to  the 
person  libelled.  And  any  damages  may  be 
given  which  are  not  manifestly  outrageous, 
f Ad,  Torts,  627 ;  Mayne,  273.)    121. 
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Part  I.        One  libel  cannot  be  set  up  against  another 

Cap.  III.  «, 

Sec.  III.  as  a  defence ;  nor  can  it  be  set  off  in  reduc- 

settingup   tion  of  damages,  unless  the  libel  by  the 

plaint^,      plaintiff  may  be  regarded  as  the  provoking 

cause  of  the  libel  by  the  defendant.     (Ad. 

Torts,  628  ;  Rose.  577 ;  Mayne,  281.)    122. 

Apology.  If  the  defendant  offered  an  apolog}',  it 

may  be  given  in  evidence  in  mitigation  of 

damages.     (Ad.  Torts,  628-9;  Broom  Com. 

721 ;  Rose.  577.)     123. 

toSStS'**     The  judge  usually  gives  a  definition  of 

forUbcL      hi^qI^  and  then  leaves  it  to  the  jury  to  say 

whether  the  facts  necessary  to  constitute  the 

offence  so  defined  are  proved.      And  the 

judge  may,  if  he  thinks  fit,  give  his  own 

opinion,  as  a  matter  of  advice  to  the  jury. 

(Ad.  Torts,  629 ;  Broom  Com.  730-1 ;  Rose. 

562.)    124. 

The  question  of  privilege  is  a  question  of 
law  for  the  judge,  and  not  a  question  for  the 
jury.  (Henvjood  v.  Harrison,  L.  R.  7  C.  P. 
628.)    125. 
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CHAPTER  IV. 

OF  EXEMPTION  FROM  PERSONAL  ANNOYANCE 

GENERALLY. 

Besides  corporal  security,  corporal  liberty,  J'^'^'l^- 

and   security   to  character  and  reputation, 

everyone  has  an  inherent  right  to  an  exemp- 
tion from  vexatious  annoyance  generally. 
Under  this  head  it  may  suffice  to  mention 
one  form  of  vexatious  annoyance,  namely, 
that  of  malicious  proceedings  at  Law.    126. 

A  person  is  liable  to  an  action  if  he  puts  ^^f^  ^^^ 

*  r         malicious 

the  criminal  law  in  motion  before  a  Court  or  S^SdouH 
a  judicial  officer,  or  causes  a  search  warrant  *"™^* 
to  issue,  or  an  action  to  be  brought  in  the 
name  of  a  third  person,  a  pauper  or  insolvent 
who  could  pay  no  costs,  or  an  execution  for 
an  excessive  amoimt,  or  if  he  causes  the 
detention  of  a  judgment  debtor,  nialiciously 
and  without  reasonable  or  probable  cause 
for  such  a  proceeding.    127. 

Malice  may  be  either  express  or  actual,  or 
be  only  implied  or  constructive.  For  malice 
is  not  confined  to  spite.     It  includes  any 


48  EXEMPTION  FROM  PERSONAL  ANNOYANCE. 

PabtL    motive  other  than  that  of  simply  bringing 

an  oflTender  to  justice.    128. 

Malice  must  be  combined  with  want  of 
reasonable  and  probable  cause.  Neither  will 
suffice  without  the  other ;  so  that  if  a  man  is 
actuated  by  the  most  flagrant  malice,  yet  if 
there  was  reasonable  and  probable  cause  for 
the  prosecution,  he  will  be  entitled  to  judg- 
ment in  such  an  action.  Want  of  reasonable 
and  probable  cause  cannot  be  implied  from 
the  most  express  malice.  But  malice  (in  the 
technical  sense  of  an  intention  to  do  a  wrong- 
ful act)  is  ordinarily  implied  from  the  absence 
of  reasonable  and  probable  cause ;  and  even 
if  there  was  such  cause,  yet  if  the  defendant 
did  not  know  it,  or  did  not  believe  that  the 
plaintiff  was  guilty,  malice  may  be  inferred. 
(Ad.  Torts.  4th  ed.  613-634 ;  Broom  Com. 
715-717;  Selw.  1071-3,  1079,1080;  Rose. 
12th  ed.  771-2 ;  Austin,  app.,  DowUng^  resp., 
L  R.  5  C.  P.  534 ;  GildiTig  v.  Eyi^e,  10  C.  B. 
(N.  S.)592.)    129. 

If  a  defendant  maliciously  and  without 
reasonable  and  probable  cause,  has  made 
statements  before  a  magistrate,  in  order  to 
induce,  and  has  induced  him  to  issue  a 
warrant  for  the  apprehension  of  the  plaintiff, 
the  defendant  is  responsible.  (Ad.  Torts, 
4th  ed.  618,  619.)    130. 
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The  facts  (such  as  the  conduct,  belief,  and  -f^*Vt 

motives  of  the  parties)  must  be  left  to  the 

jury  (if  there  is  one) :  but  whether  the  facts 
found  constitute  reasonable  and  probable 
cause,  must  be  determined  as  a  matter  of 
law  by  the  judge,  and  not  by  the  jury. 
(Lister  v.  Perrymfni,  L.  R  4  H.  L.  521, 
53i^9;  Ad.  Torts,  4th  ed.  631-2 ;  Rose.  12th 
ed.  771-3;  and  see  supra,  par.  64.)     13L 

"  The  onus  of  showing  that  there  was  not 
reasonable  and  probable  cause,  rests,  in  the 
first  instance,  on  the  plaintiff.  It  is  no 
doubt  a  negative,  but  it  is  a  negative  essen- 
tial to  the  plaintiffs  case;  and  the  defendant 
is  entitled  to  the  benefit  of  the  plaintiffs 
failure  to  establish  that  negative."  (Lord 
Colonsay,  in  Lister  v.  Perryman,  L.  R  4 
H.L.542.)    132. 

There  ai'e  no  rules  or  principles  as  to  what 
constitutes  reasonable  and  probable  cause. 
Each  case  depends  on  its  own  merits,  and 
the  opinion  of  the  judge  who  tries  it.  (Lister 
v.  Perryman,  L.  R  4  H.  L.  521.)    133. 

As  to  reasonable  and  probable  caiise 
grounded  on  hearsay  evidence,  it  may  per- 
haps be  accurately  laid  down  tlms :  that  a 
person  may  have  reasonable  and  probable 
cause,  though  he  may  have  proceeded  on 
hearsay  evidence  of  another,  if  such  other 

D 
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Pakt  I.    person  appeared  trustworthy,  and  if  such 

hearsay  evidence  be  a  reasonable  amount  of 

credible  information  stated  to  have  been 
given  to  such  other  person  by  a  third 
person  who  appeared  trustworthy,  and  to  be 
speaking  as  to  his  own  knowledge.  (See 
remarks  in  Lister  v.  Perryman,  L.  R.  4 
H.L.521.)    134. 

An  abandonment  of  the  prosecution,  or  an 
acquittal  for  want  of  evidence,  is  not  of  itself 
any  proof  of  malice  or  of  the  want  of  reason- 
able or  probable  cause.  (Ad.  Torts,  4th  ed. 
6.32.)     135. 

If  the  plaintiff  was  convicted,  he  cannot 
obtain  judgment,  even  though  there  was  by 
law  no  appeal  against  the  conviction.  In- 
deed, in  order  to  recover  damages  for  a  mali- 
cious prosecution  or  arrest,  the  plaintiff  must 
show  that  the  proceeding  was  determined  in 
his  favour,  though  he  may  not  have  been 
actually  acquitted,  and  that  he  suffered  in 
person,  in  reputation,  or  in  point  of  expense. 
(Ad.  Torts,  4th  ed.  620,  628,  6.33;  Rose. 
12th  ed.  770;  Selw.  1073;  Broom  Com. 
717  ;  Mayne,  259 ;  Rose.  579,  584 ;  Bas^M 
V.  Matthews,  L.  R.  2  C.  P.  684.)    136. 

In  the  same  case,  there  may  be  both 
wrongful  imprisonment  and  malicious  prose- 
cution, or  either  may  exist  without  the  other. 
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When    they  both  exist,  an  action  may  be  J^^T,!* 

brought  in  respect  of  them.    Wrongful  ini '- — '- 

prLsonnient  begins  when  the  party  is  in 
custody  of  a  ministerial  officer,  until  he  is 
brought  before  a  Court  or  a  judicial  officer. 
Malicious  prosecution  begins  when  he  is 
brought  before  a  Court  or  judicial  officer. 
(Ad.  Torts,  4th  ed.  618  ;  AustiUy  app.,  Dow- 
ling,  resp.,  L.  R.  5  C.  P.  534.)    187. 

A  person  who  petitions  for  an  adjudication  Maiicioudy 

*r  r  J  Mtltionlng 

in  bankruptcy  maliciously  and  without  rea-  SiCTtToJf/n ' 
sonable  or  probable  cause,  and  knowingly  ^^^^^^p^^y 
and  wilfully  or  recklessly  swears  to  deposi- 
tions false  in  fact,  is  liable  to  an  action  for  a 
malicious  prosecution,  if  the  proceedings  were 
superseded  or  set  aside  before  the  commence- 
ment of  the  action.  (Ad.  Torts,  4th  ed. 
623-4  ;  Broom  Com.  715;  Selw.  1077;  Rose. 
584.)     138. 


d2 


PART  11. 

OF  PRIVATE  RIGHTS  AND  WRONGS  CONCERNING 
THE  SUBJECTS  OF  PROPERTY,  AS  COGNISABLE 

AT  COMMON  LAW. 
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TITLE  I. 

OF  CONTRACTS  GENERALLY. 

A  PROMISE,  as  distinguished  from  a  contract,  Pabt  IL 

is  an  engagement  by  one  person  to  another, '. — 

made  by  the  former  voluntarily  and  inde-  unguiahed 

_  ^  from  ft  con- 

pendently  of  any  concurrence  on  the  part  oi  tract. 
the  latter.     (2  Ste.  Com.  53-4;  Chit.  Con.  2.) 

139. 

A  contract  is    an   agreement,  that  is,  aneiinittonof 

^  aoontract. 

promise  made  on  one  side,  and  assented  to 
on  the  other.    140t 

A  contract  may  be  either  unilateral,  that  is,  uiduterai 
bindipg  upon  one  side  only,  or  bilateral  (or  contract. 
inter  partes),  that  is,  binding  on  both  sides. 
(2  Ste.  Com.  53-4;  Chit.  Con.  13,  14  ;  Broom 
Com.  252,  269 ;  Ad.  Con.  1,  2,  14,  212.) 
Thus,  if  a  person  sends  in  a  tender  to  supply 
such  goods  as  another  may  order,  and  the 
latter  gives  an  order,  the  order  is  a  suflBcient 
consideration  for  the  promise  to  supply  the 
goods,  although  there  be  no  binding  contract 
on  the  other  side  to  order  any  goods.  (Great 
Northern  Ry.  Co.  v.  WUham,  L.  R.  9  C.  P. 
16.)     14L 
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Part  II.       A  contract  may  be  either  express  or  im- 

-    plied.    An  express  contract  is  one  the  terms 

impued  con-  of  which  are  expressed.    An  implied  contract 

tracta.  .  i  -   , 

IS  one  which  the  law,  on  principles  of  reason 
and  j  ustice,  presumes.  Th  us,  if  a  person  sends 
to  a  shop  for  goods,  or  employs  another,  the 
law  implies  a  contract  by  him  to  •  pay  a 
reasonable  sum  for  the  goods,  or  the  ordinary 
remuneration  to  him  who  is  so  employed. 
And  so,  on  the  loan  of  a  horse,  there  is  an 
implied  contract  by  the  borrower  to  feed  him. 
(Broom  Com.  252-4 ;  2  Ste.  Com.  56 ;  Ad. 
Con.  17,  et  seq.)    142. 

And  when  an  act  injurious  to  a  third  per- 
son, but  not  apparently  illegal,  is  done  by 
one  person  at  the  request  of  another,  a 
promise  by  the  latter  to  indemnify  the  person 
doing  it  may  be  inferred.  (DugdctU  v. 
Lovering,  L.  E.  10  C.  P.  196.)    143. 

A  contract  may  be  either  executed  or  exe- 
cutory, or  executed  as  to  one  of  the  parties, 
but  executory  as  to  the  other.  An  executory 
contract  is  one  in  which  a  person  binds  him- 
self to  do  or  not  to  do  a  particular  thing. 
An  executed  contract  is  one  in  which  the 
main  object  of  contract  has  been  actually, 
performed.  (See  Broom  Com.  253 ;  2  Ste. 
Com.  57.)    144. 

Again,  contracts  may  be,  1.  Contracts  by 


Executed 
aud  execu- 
tory con- 
tmcts. 
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matter  of  record:  2.  Contracts  under  seal,   PaktIL 

Tit.  I. 

which  are  termed  specialties ;  3.  Coutracts         -  — 
not  under  seal,  which  are  called  simple  con-  ^trl".^' 
tracts.      (Sm.  Con.  2  ;  Ad.  Con.  2 ;  Bi-oora 
Com.  261-2.)     146. 

Contracts  by  matter  of  record  are  coutiacts  J^IJ^*"*' 
which  are  founded  on  the  authority  of  a 
Court  of  Becord.  Unless  judgments  be  re- 
garded as  contracts  of  record,  as  they  are 
by  some  writers,  contracts  of  record  are 
seldom  used,  with  the  exception  of  cog- 
novits and  recognisances.  (Sm.  Con.  3; 
Broom  Com.  261 ;  Ad.  Con.  2 ;  Chit  Con.  2.) 

146. 

A  cognovit  is  a  written  confession  of  an  cognovit. 
action  to  which  the  defendant  has  no  avail- 
able defence,  supposed  to  be  given  by  the 
defendant  in  Court,  and  authorising  the 
plaintiff,  under  certain  drcunistances,  to  enter 
up  judgment,  and  issue  execution  thereon 
against  the  defendant.     147. 

A  recognisance  is  an  obligation  of  record,  Kecotnii- 
entered  into,  either  to  the  Crown  or  a  subject,     . 
before  some  Court  of  Becord  or  magistrate 
duly  authorised,  with  condition  to  do  some 
particular  act.    (Broom  Com.  261 ;  Wharton.) 
148. 

Contracts  of  record  have  this  peculiarity, «« of^onf' 
that  they  prove  themselves,  i.e,,  the  bare  J^>ni?' 

■l-v    •> 
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Pj^  ?'  production  of  the  record  is  sufficient  evidence 
'- —  of  the  existence  of  the  contract.  They  require 

no  consideration  to  render  them  binding. 

And  they  may  be  enforced  by  scire  facias. 

(Sm.  Con.  3,  4 ;  Ad.  Con.  2 ;  Chit.  Con.  3.) 

149. 

SS?^       A  contract  under  seal  is  awritten  or  printed 

^exSti^B.  contract  sealed  and  delivered  as  a  deed. 
Such  a  contract,  unless  operating  in  restraint 
of  trade,  requires  no  consideration  to  support 
it,  as  between  the  parties  to  it,  if  it  is  a  deed 
inter  partes,  or  as  between  the  obligor  and 
obligee,  if  it  is  a  bond.  It  will  be  binding 
on  the  heir  and  the  devisee  of  the  covenantor 
or  obligor,  where  the  heir  is  named  in  the 
covenant  or  bond,  and  takes  assets  by  descent. 
And  it  can  only  be  dischaiged  by  that  which 
is  of  as  high  a  nature  as  itself,  that  is,  by 
a  deed,  or  by  a  judicial  or  legislative  act. 
(Broom  Com.  272,  293,  297;  Sm.  Law  of 
Prop.,  par.  2241,  1812,  1825,  5th  ed. ;  Ad. 
Con.  2,  977 ;  Chit.  Con.  3,  5,  7,  598,  688 ; 
Sm.  Con.  127-8.)    150. 

Sbcoge  oon-  ^  simple  contract  is  a  contract  by  writing 
not  under  seal,  or  by  word  of  mouth,  or  by 
implication  from  conduct.  (Sm.  Con.  32, 34; 
Ad  Con.  3;  Chit.  Con.  4;  Broom  Com.  303.) 
151. 

^^rteS^.      Simple  contracts,  even  though  they  be  in 
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writiiig,  differ  from  contracts  under  seal  in  ^^bt  ii. 

all  these  particulars:  They  do  not  create  an 

estoppel,  except  in  some  few  cases,  though 
they  operate  as  an  admission,  which  serves 
as  presumptive  evidence.  They  require  a 
consideration  to  support  them.  They  form 
no  ground  of  action  against  the  heir  or  de- 
visee, even  though  he  be  expressly  named  in 
them,  bat  bind  the  personal  representative. 
And  they  may  be  discharged  without  a  deed, 
judgment,  or  Act  of  Parliament  (Sm.  Con. 
:J4,  127-8;  Broom  Com.  272,  421-2;  Ad. 
Con.  3-5  ;  Chit.  Con.  5-7.)    152. 

If,  after  a  simple  contract  security  is  given,  ^fnt^of 
a  security  by  specialty  between  the  same*™^ 
parties  is  given  in  relation  to  the  same  sub- 
ject-matter,  the  right  of  action  on  the  former 
becomes  merged  in  the  right  of  action  on  the 
latter,  if  the  remedy  by  the  latter  is  co-exten- 
sive with  the  remedy  by  the  former,  except, 
perhaps,  where  there  is  an  intention  expressed 
on  the  face  of  the  deed,  that  the  previous 
security  should  remain  in  force.  (Broom 
Com  278-282 ;  Sm.  Con.  23 ;  Chit.  Con.  6, 
097-8;  Ad.  Con.  922;  Sharpe  v.  Oibbs,  16 
C.  B.  (N.  S.)  527 ;  Boaler  v.  Maycn-,  19  C.  B. 
(X.  S.)76.)    168. 

Although  the  word  "  parol  '*  is  often  used  J^J  *«^°' 
to  signify  that  which  is  oral,  as  opposed  to 
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^T^?   that   which  is  written,  yet  the  expression 

"parol  agreement"  or  "parol  contract"  is 

used  to  denote  an  agreement,  whether  written 
or  verbal,  which  is  not  by  specialty,  that  is, 
not  by  deed.  (See  Broom  Com.  370 ;  2  Ste. 
Com.  54 ;  Chit.  Con.  4.)  154. 
toa^^  No  particular  form  of  words  is  necessary 
Teras  miiBt  ^^  ^  coutract,  whether  it  be  verbal  or  written, 
settled.  So  that  an  agreement  may  be  inferred  from 
mere  words  of  recital,  reference,  exception, 
proviso,  or  condition.  But  in  order  to  con- 
stitute the  foundation  of  a  legal  right,  the 
terms  of  a  contract  must  be  definitely  and 
completely  arranged;  except  that  it  is  not 
essential  in  all  cases  to  specify  the  time  of 
delivery,  the  mode  or  time  of  payment,  or 
even  the  price  itself.  (Broom  Com.  303-5  ; 
Rose.  15;  Chit.  Con.  64,  66,  86,  87;  Joyce 
V.  Swann,  17  C.  B.  (N.  S.)  84.)  And  the 
quantity  may  be  expressed  by  such  words 
as  "  say  about,"  &c.,  and,  per  se,  these  words 
denote  words  of  expectation  and  estimate 
only,  and  not  words  amounting  to  a  war- 
ranty. {McConnel  v.  Murphy,  L.  R  5  P.  C. 
203,217,218.)     166. 

As  already  intimated,  in  every  contract, 
whether  unilateral  or  inter  partes,  there 
must  also  be  a  mutual  assent,  express  or 
implied ;  for  a  mere  promise  by  one  peraon 


Mutual 

iiascnt 

noceaaary. 
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for  the  benefit  of  another,  without  any  assent  Paw  n. 
or  acceptance,  is  not  a  binding  contract.  And  — '- — 
the  assent  must  be  to  the  same  thing  and  to 
the  precise  terms  offered ;  so  that  where  one 
party  makes  a  proposal,  and  the  other  accepts, 
subject  to  some  variation  or  condition,  the 
former  is  not  bound  by  the  acceptance.  (Sm. 
Con.  120-2 ;  Broom  Com.  255 ;  2  Ste.  Com. 
53,  54;  Ad.  Con.  15,  16;  Chit.  Con.  8,  13, 
14 ;  Appleby  v.  Johnson,  L.  R.  9  C.  P.  158.) 

166. 

An  offer  may  be  withdrawn  at  any  time  Snl^Sj? 
before  it  is  completely  and  unconditionally 
accepted  by  words  or  by  conduct,  even  though 
the  person  making  it  expressly  gave  the 
opposite  party  a  certain  time  to  consider 
whether  he  would  accept  it.  But  it  cannot 
be  withdrawn  after  it  is  so  accepted.  (Sm. 
Con.    123 ;   Ad.    Con.   15,   16 ;  Rose.   354.) 

167. 

The  contract  is  complete  as  soon  as  a  letter  T^S!^^. 

*  letter  of 

containing  an   acceptance  of  a  proposal  is  ««»pt«noe. 
posted,  though  it  may  never  reach  its  desti- 
nation.     (Broom    Com.  305;  Ad.  Con.  16; 
Rose.  354.)     168. 

By  the  4th  section  of  the  Statute  of  Frauds,  where  the 

contract 

i9  Car.  II.  c.  3,  no  action  shall  be  brought —  muBtboin 

'  ^  writing, 

(1)  Upon  a  promise  by  an  executor  or  admi-  «*«»«<*• 
nistrator  to  answer  damages  out  of  his  own 
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PabtIL  estate;  or  (2)  upon  any  promise  to  answer 
'  for  the  debt,  defanlt,  or  miscarriage  of 
another ;  or  (3)  upon  an  agreement  made  in 
consideration  of  marriage  (which  does  not 
apply  to  promises  to  marry);  or  (4)  upon  a 
contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning 
them ;  or  (5)  upon  any  agreement  not  to  be 
performed  within  the  space  of  a  year  after 
the  making  thereof — unless  the  agreement 
upon  which  the  action  is  brought,  or  some 
memorandum  or  note  thereof,  is  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  by  him  lawfully 
authorised.  (Broom  Com.  375,  386;  Sm. 
Con.  64,  67;  Ad.  Con.  47-64;  Chit.  Con. 
65,  66 ;  Gaton  v.  Caton,  L.  R.  2  H.  L.  127; 
Horsey  v.   Oraham,  L.   K.  5  C.  P.  9.)(a). 

159. 

A  proposal  in  writing,  signed  by  the  party 
to  be  charged,  and  accepted  without  writing 
by  the  party  to  whom  it  is  made,  is  a  suffi- 
cient memorandum  or  note  of  an  agreement 
to  satisfy  the  4th  section  of  the  Statute  of 
Frauds.  {Reuss  v.  Pickaley,  L.  R.  1  Ex.  (Ex. 
Ch.)341)     160. 


(a)  For  the  17th  eeotion  of  the  Statute  of  Frauds,  as  to 
■ale  of  goods,  see  infra,  par.  524. 


OF  CONTRACTS  GENERALLY.  63 

If  a  person  sanctions  or  adopts  hi3  written  Part  il 

or  printed  name  or  signature,  that  is  a  suffi- '- — 

cient  signature  by  an  agent  duly  authorised. 
(Ad  Con.  63.)    161. 

The  consideration,  as  well  as  the  parties, 
and  the  subject-matter  of  an  agreement, 
must  appear  by  express  terms  in  writing, 
or  by  necessary  implication  from  a  written 
instrument,  in  each  of  the  five  cases  to  which 
the  4th  section  of  the  Statute  of  Frauds 
relates,  except  the  second  case,  namely,  of 
a  guarantee,  in  which,  in  consequence  of 
another  enactment,  the  consideration  may  be 
proved  orally ;  and  except  that,  if  no  price 
was  agi*eed  on,  the  law  will  infer  that  a 
reasonable  price  was  to  be  paid.  (Broom 
Com.  376-7,  380-1;  Ad.  Con.  61;  Chit. 
Con.  63-4;  19  &  20  Vict.  c.  97,  s.  3; 
Joyce   V.  Svxinn,   17   C.   B    (N.   S.)   102.) 

162. 

The  4th  clause  of  the  4th  section  of  the 
Statute  of  Frauds  applies  to  any  agreement 
for  or  relating  to  the  alienation  of  an  interest 
in  land.  (See  Broom  Com.  387;  Ad.  Con. 
47-50 ;  Chit.  Con.  274-5.)  But  it  does  not 
apply  to  a  distinct  collateral  agi*eement  con- 
nected therewith.  {AngeU  v.  Duke,  L.  R. 
lOQ.  B.  174.)    163. 

Executory  contracts  for  the  letting  and 
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Pabt  IL  hiring  of  furnished  lodgings  by  the  month, 
—  -—  week,  or  day,  are  within  this  clause.    (Ad. 
Con.  48.)     164. 

A  contract  for  the  sale  of  grass,  wood,  or 
fruit,  as  growing  produce,  is  a  contract  for 
the  sale  of  an  interest  concerning  land.  But 
a  contract  for  the  sale  of  grass,  wood,  or  fruit, 
when  severed,  or  by  the  terms  of  the  contract 
intended  to  be  at  once  or  immediately 
severed,  from  the  freehold,  or  of  other  pro- 
duce not  arising  spontaneously,  but  by  labour 
and  industry,  whether  growing  or  severed,  is 
not  a  contract  for  the  sale  of  an  interest  con- 
cerning land.  (Sol  Con.  97-8;  Ad.  Con.  50-1 ; 
Broom  Com.  388-9;  Rose.  241;  Marshall  v. 
Green,  L.  R.  1  C.  P.  D.  35.)  And  a  con- 
tract for  the  use  of  a  dock  for  the  repair  of  a 
vessel,  without  excluding  the  possession  and 
control  of  the  dock  owners,  is  not  within  the 
Act.  (Wells  v.  Kin gstori'Upon  Hull,  L.  R. 
10  C.  P.  402.)     166. 

Tenants*  fixtures  are  not  an  interest  in 
land  within  the  4th  section ;  nor  are  they 
goods  and  chattels  within  the  I7th  sec- 
tion. (Lee  V.  GaskeU,  L.  R.  1  Q.  B.  D.  700.) 
166. 

By  the  2nd  section  of  the  Statute  of 
Frauds,  leases  for  not  more  than  three  years, 
at  a  rent  of  not  less  than  two  thirds  of  the 


OF  CONTRACTS   GENERALLY.  65 

improved  value,  are  excepted  from  the  Ist  ^J^?^ 

section,   which    requires    leases    to  be    in 

writing ;  but  yet,  in  consequence  of  the  4th 
section,  an  agreement  for  such  a  lease  cannot 
be  enforced  unless  it  is  in  writing.  (Sm. 
Con.  102 ;  Broom  Com.  387 ;  Ad.  Con.  48.) 

167. 

The  last  branch  of  the  4th  section  of  the 
Statute  of  Frauds  applies  only  to  agreements 
that  cannot  be  completely  performed  within 
the  year,  or  are  not  on  the  face  of  Ihem 
contemplated  to  be  so  performed.  It  does 
not  apply  to  an  agreement  which  may  or 
may  not  happen  to  be  performed  within  the 
year;  r.or  to  an  agreement  which  is  to  be 
completely  performed  within  the  year  by 
one  of  the  parties,  though  not  by  the  other ; 
nor  to  an  agreement  for  the  payment  of  a 
yearly  sum,  in  consideration  of  the  perform- 
ance of  duty  or  service  year  by  year  (such  as 
the  maintenance  of  children)  where  such 
duty  or  service  has  been  performed  for  a 
considerable  period.  (1  Sm.  L.  C.  283 ;  Sm. 
Con.  104-7;  Broom  Com.  391-2;  Ad.  Con. 
57-8;  Rose.  355;  Chit.  Con.  69;  KnowU 
man  v.  Bluett,  L.  R.  9  Ex.  1 ;  (Ex.  Ch.)  307; 
Banks  v.  Crimland,  L.  R.   10  Q.   B.  97.) 

168. 

By  the  statute  9  Geo.  IV.  c.  1 4,  s.  1,  in 
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Pabt  il  actions  of  debt  or  upon  the  case,  grounded 
.  — '—  upon  any  simple  contract,  no  acknowledg- 
ment or  promise  will  take  a  case  out  of  the 
Statute  of  Limitations  (21  Jac.  I.  c.  16), 
unless  made  or  contained  by  or  in  writing 
signed  by  the  party  chargeable  thereby. 
But  bv  the  statute  19  &  20  Vict.  c.  97,  s.  13, 
it  is  sufficient  if  the  writing  is  signed  by 
his  agent  duly  authorised.  (2  Ste.  Com. 
55-6 ;  Chit.  Con.  741-2 ;  Ad.  Con.  1006  ; 
Rose.  460.)    169. 

By  the  statute  9  Geo.  IV.  c.  16,  s.  5,  no 
action  shall  be  maintained  to  charge  any 
person,  upon  any  promise  made  after  full 
age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full 
age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  by  writing  signed  by 
the  party  to  be  charged  thereby.  (2  Ste. 
Com.  55-6;  Rose.  451;  Chit.  Coa  148; 
Ad.  Con.  942.)  And  now  by  the  statute 
37  &  38  Vict  c.  62,  the  protection  to  in- 
fants is  further  extended.     (See  Appendix.) 

170. 

A  writing  is  also  required  in  the  case  of 
grants  of  annuities  (53  Geo.  III.  c.  141),  and 
the  sale  or  transfer  of  ships  (17  &  18  Vict, 
c.  104,  s.  55),  and  the  sale  or  assignment  of 
copyright.     (Chit.  Con.  63.)    171. 
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The  assent  to  a  substituted  mode  of  per-  i*abt  IL 

^  Tit.  L 

forming  one  of  the  terms  of  a  contract  need 

,    ,  Verbal  u- 

not  be  in  writing,  thou<]:h  the  original  con-  sent  to  an 

0*0  o  alteration. 

tract  must  have  been  in  vrating.  {Leather 
Cloth  Co.  V.  Hieronimus,  L.  R  10  Q.  B.  14fO.) 
172. 

In  a  simple  contract^  even  though  it  b^Jc^SSi 
in  writing,  there  must  have  been,  1.  A  con-  ^ntJj^^* 
sideration  moving  from  the  contractee,  or 
some  one  influenced  by  him,  to  the  con- 
tractor. 2.  A  request  to  the  contractee,  by 
the  contractor,  to  dd,  or  induce  some  one 
else  to  do,  the  thing  constituting  the  con- 
sideration. 3.  A  promise  to  the  contractee, 
by  the  contractor,  grounded  on  such  con- 
sideration. (Broom  Com.  308,  317,  331-2; 
2  Ste.  Com.  58-61;  Sm.  Con.  137,  164; 
Chit.  Com.  8,  16 ;  Ad.  Con.  7.)  But  as  we 
shall  presently  see,  the  request  and  the  pro- 
mise are  sometimes  implied  by  the  law. 
173. 

A  consideration  capable  of  supporting  aJ^JJUj^^,^ 
simple  contract  may  consist  of  any  benefit  ^^^^•^ 
to  the  person  making  the  promise,  however 
slight,  or  to  a  third  person,  by  the  act  of  the 
promisee,  or  any  loss,  trouble,  detriment,  or 
inconvenience  to,  or  charge  or  liability  upon, 
the  promisee,  however  slight,  for  the  sake  or 
at   the   instance   of   the  promisor,   though 
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PabtIL  without  any  benefit  to  the  promisor.    The 

L-1-  Courts    of    Law    did    not    enter   into    the 

question  of  the  adequacy  of  the  considera- 
tion for  a  promise.  (Broom  Com.  316,  319 ; 
Sm.  Con.  135,  138  ;  Ad.  Con.  3,  8,  9,  17  ;  2 
Ste.  Com.  57-8 ;  Chit.  Con.  19,  20,  21,  36 ; 
Byles,  114,  115.)  Indeed,  even  in  Equity, 
mere  inadequacy  of  price,  or  any  other  in- 
equality in  the  bargain,  does  not  constitute 
by  itself  a  ground  to  avoid  it.  Still,  how- 
ever, there  may  be  such  an  unconscionable- 
ness  or  inadequacy  in  the  bargain,  as  to 
shock  the  conscience,  and  amount  to  con- 
clusive evidence  of  imposition  or  some  un- 
due influence ;  and  in  such  a  case.  Courts  of 
Equity  would  interfere  on  the  ground  of 
fraud.  And  where  there  are  other  ingre- 
dients of  a  suspicious  nature,  gross  inade- 
quacy must  furnish  the  most  vehement 
presumption  of  fraud.  (Sm.  Eq.  Manual, 
13th  ed.,  par.  122,  123.)  And  if  the  con- 
sideration is  false  or  a  nullity,  the  con- 
tract is  void,  both  at  Law  and  in  Equity. 
(Ad.  Con.  7.)    174. 

Prevention  of  litigation  and  settlement  of 
disputes  is  a  sufficient  consideration.  So 
that  the  suspension  or  forbearance  of  pro- 
ceedings at  Law  or  in  Equity  in  respect  of  a 
legal  or  equitable  claim,  though  it  be  only  a 
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doubtful  one,  and  though,  indeed,  it  ulti-  ^^  Y' 
mainly  turns  out  to  be  wholly  unfounded,  is  —  - 
a  sufficient  consideration  for  a  promise,  either 
by  the  party  liable  or  by  any  third  person, 
provided  the  claim  was  made  bona  fide  in 
the  belief  that  it  was  well  founded,  and  not 
fraudulently.  (Sm.  Con.  146-7,  150;  Ad. 
Con.  12  ;  Chit.  Con.  24-9  ;   Cook  v.  Wright, 

1  Best  &  Sm.  559 ;  Keerian  v.  Handley,  2 
D.  J.  &  S.  283  ;  CaUisIier  v.  Bischoffsheim, 
L.  R.  5  Q.  B.  449 ;  Harris  v.  Venables,  L. 
R.  7  Ex.  235  ;  Chartered  Bankoflndiay  &c, 
V.  Henderson,  L.  R.  5  P.  C.  501.)     176. 

The  consideration  of  natural  affection  or 
a  mere  moral  consideration,  however  strong, 
is  not  such  a  consideration  as  will  support  a 
contract.  And  it  has  been  held  (most  im- 
properly as  the  writer  submits)  that  previous 
seduction  is  not  a  sufficient  consideration  to 
support  a  parol  promise,  whether  written  or 
verbal.     (Sm.  Con.   163;    Selw.  45,   52-3; 

2  Ste.  Com.  60;  Ad.  Con.  5,  11 ;  Chit.  Con. 
19,40.)    176. 

If  a  person  promises  to  do,  or  does,  that 
which  he  was  previously  bound  to  do,  it  is 
not  a  sufficient  consideration  for  a  promise 
made  to  him.  A  promise,  even  in  writing, 
to  pay  a  debt  already  incurred  by  a  third 
person  to  the  promisee  is  not  enforceable. 
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^^  ?'  unless  made  on  a  new  consideration,  such  as 
Tit.  L  .  ' 

the  promisee's  forbearance.     And  a  promise 

by  a  creditor  to  accept  less  than  the  amount 
ascertained  to  be  due,  or  to  give  time,   is 
void,  unless  there  is  some  new  consideration. 
(Chit.  Con.  43,  44 ;  Ad.  Con.  5,  6,  12 ;  see 
Scotson  V.  Pegg,   6   HurL  &   Norm.  295 ; 
Brown  v.  BriTie,  L.  R.  1  Ex.  D.  5.)    177. 
Seronrid"      ^^  reference  to  the  consideration,  there 
»tion  must  jnust  be  a  privity,  i.e.,  a  connection  as  regards 
the  transaction  to  which  the  contract  relates, 
between  the  plaintiff  or  party  charging  and 
the  defendant  or  party  charged.     So  that  the 
consideration  must  proceed  from  the  party 
to  whom   the  promise  is  made,  or  from  a 
third  person  moved  or  aflPected  by  him  ;  and 
no   stranger  to  the  consideration   can   sue 
upon   the   contract,   although  made  for  his 
benefit,  and  however  nearly  related  he  may 
be  to  the  promisee  from  whom  the  con- 
sideration moved.    And  hence  it  has  been 
held  that  where  the  consideration    moves 
from  a  father,  and  the  promise  is  made  to 
the  father,  and  the  son  is  not  a  party  to  the 
contract,  though  it  is  made  for  his  benefit, 
the  natural  love  and  affection  between  the 
father  and   son  will  not  give  the  son  the 
right  to  sue  as  if  the  consideration  had  pro- 
ceeded from  himself.    (2  Ste.  Com.  60,  61 ; 
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Sm    Con.  137  ;   Broom  Com.  317 ;  TioedJle  ^^  n. 

Tit  L 

V.  AtkiTison,  1  Best  &  Sm.  393.)    178.  '- 

Considerations  may  be  executed,  or  they  ^^^^ 
may  be  executory,  contemporaneous,  or  con-  S2^*^- 
tinuing.  An  executed  consideration  is  one  neaS^ 
which  has  already  taken  place ;  an  executory 
consideration  is  one  which  is  to  take  place. 
A  contemporaneous  or  concurrent  considera- 
tion is  one  which  is  contemporaneous  with 
a  promise  made  in  consequence  of  it,  or 
one  which  arises  where  two  persons  simul- 
taneously and  reciprocally  promise  to  do 
certain  things  ;  the  promise  of  the  one  party 
being  the  consideration  for  the  promise  of 
the  other;  in  which  case  the  contract  is 
perfected  and  made  binding  by  the  mere 
consent  of  the  parties.  A  continuing  con- 
sideration is  one  which,  though  commenced 
at  a  past  time,  continues  to  subsist  at  the 
date  of  the  contract.    179. 

In  the  case  of  contracts  made  between 
adults,  and  founded  upon  mutual  promises, 
mutuality  of  obligation  is  essential.    180. 

An  executed  consideration,  in  order  to  J^'®*^®*^*y 
support   an  action,  must  be  founded  on  a^""** 
previous  request,  expressed  or  implied,  to 
the  contractee  by  the  contractor,  to  do  the 
act  constituting  the   consideration ;    for  it 
would  not  be  right  to  place  another  under 
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^Jt^  ?■  a  le^al  oblisfation  grounded  on  a  mere  i^ra- 
Trr.  L  ®  *=  '^ 


tuitous  act.  Thus,  if  a  promise  is  made  to 
pay  the  plaintiflf  a  sum  of  money,  in  con- 
sideration of  the  plaintiff  having  formerly 
delivered  some  goods  to  the  defendant,  it  is 
nudum  pactum,  unless  the  bygone  con- 
sideration, the  delivery  of  the  goods,  was  the 
result  of  a  request  by  the  defendant  to  the 
plaintiff.  (Sm.  Con.  1 55-6 ;  Broom  Com. 
308-310,  324;  3  Ste.  Com.  59;  Ohit.  Con. 
20,  48,  49,  51,  52  ;  Ad.  Con.  6,  7,  10,  12,  13; 
1  Sm.  L.  C.  139.)  181. 
^u2t^  In  the  case  of  executory,  contemporaneous 
uinpS^,  and  continuing  considerations,  a  request  is 
implied.  (Broom  Com.  308,  313,  315,  316, 
325;  1  Sm.L.  C.  138.)     182. 

The  cases  of  executed   consideration   in 
which  a  previous  request  is  implied,  are : 

1.  Cases  in  which  the   plaintiff  or  pereon 

ft 

charging  has  been,  compelled  to  do  that 
which  the  defendant  or  person  charged  ought 
to  have  done,  and  was  compellable  to  do. 

2.  Cases  in  which  the  defendant  or  person 
charged  has  taken  the  benefit  of  the  consi- 
deration, or  otherwise  adopted  the  contract. 

3.  Cases  in  which  the  plaintiff  or  person 
charging  has  voluntarily  done  that  which 
the  defendant  or  person  chained  was  com- 
pellable to   do,  and  either  the   latter   has 
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afterwards  expressly  promised  to  repay  or  Part  ii. 

indemnify  him,  or  the  act  done  is  one  of __*  _ 

such  a  nature  that  it  is  essential  to  the 
public  welfare :  as  where  a  person  volun- 
tarily, but  under  circumstances  which  ren- 
dered it  necessary,  incurs  reasonable  expenses 
in  burying  a  corpse.  4.  Cases  in  which  a 
person  has  expended  money  in  procuring 
necessaries  for  an  infant,  and  he,  on  coming 
of  age,  expressly  promises  his  benefactf>r  a 
sum  of  money  in  consideration  of  the  same. 
5.  Cases  of  money  lent,  as  distinguished 
from  cases  of  money  disbursed  for  another 
without  request.  6.  And  where  one  person 
for  and  at  the  request  of  another  subjects 
himself  to  a  legal  liability  to  pay  money,  the 
law  implies  a  request  to  the  former  by  the 
latter  actually  to  pay  the  money,  when 
necessary.    188. 

In  the  first  two  cases  and  the  fifth,  the 
law  implies  the  promise  as  well  as  the 
request  And  if  one  requests  another  to 
pay  money  for  him  to  a  stranger,  in  discharge 
of  a  debt  due  from  him,  or  as  a  gift  or 
loan  from  him,  to  such  stranger,  thei*e  is  an 
implied  undertaking  to  repay  it,  on  the  part 
of  him  who  makes  the  request ;  so  that,  if 
the  request  is  acceded  to,  the  amount  is  a 
debt  doe  to  the  person  paying  from  the 

£ 
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^artIL  person  at  whose  request  it  is  paid.    (Sm. 
— - —  Con.  158, 165  ;   Broom  Com.  309-311,  313, 


315,  316,  325 ;  Ad.  Con.  7,  11,  20,  23,  24; 
Rose.  398-9  ;  Chit.  Con.  50,  533-4,  539,  540 ; 
1  Sm.  L.  C.  130 ;  England  v.  MaradeUy  L.  R 
1  C.  P.  529 ;  Wms.  Ex.  6th  ed.  1652-3.)  184. 
c^SdeiS^  Where  the  law  implies  a  certain  promise 
Slpport^iSr*  from  a  consideration  executed,  such  implied 
^i^M.  promise  is  deemed  to  exhaust  the  considera- 
tion ;  so  that  the  consideration  will  not 
support  any  express  promise  in  addition  to 
the  implied  promise.  Thus,  on  an  account 
stated  the  law  implies  a  promise  to  pay  on 
request :  and  therefore  the  same  considera- 
tion will  not  also  support  an  express  promise 
to  pay  at  a  future  day.  (Sm.  Con.  166 ; 
Broom  Com.  326  ;  Chit.  Con.  50,  51.)  186. 
niegidoon-  With  an  exception  (noticed  infra,  par.  222) 
in  the  case  of  bills,  notes,  and  mortgages  for 
gaming  debts,  every  contract,  whether  it  be  a 
contract  by  deed  or  a  simple  contract,  is  void, 
if  it  immediately  grows  out  of  an  illegal  act, 
or  stipulates  for  the  performance  of  an  illegal 
act,  or  if  it  is  founded  upon  an  illegal  con- 
sideration. So  that  even  a  deed  which  is 
good  on  the  face  of  it  may  be  avoided  by 
adducing  evidence  of  such  illegality.  (Sm. 
Con.  167-8;  Broom  Com.  350-5;  Ad.  Con. 
888-9.)    186. 
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In  the  case  of  a  promise  to  do  several  PartIL 

Tit.  L 

acts,  some  legal  and  others  illegal,  the  con- '- — 

tract  is  void  as  to  the  illegal  acts  only,  if 
they  are  separable  from  the  legal  But 
ill^ality  in  any  part  of  the  consideration  or 
in  one  of  the  considerations  renders  the 
whole  contract  void.  (Sm.  Con.  168;  Broom 
Com.  352-3 ;  1  Sm.  L.  C.  333 ;  Chit.  Con. 
593,621.)    187. 

Illegality  is  of  two   sorts— illegaUty  of^^^ 
a    statutory    kind,    and    illegality  by  theJ225S%)*' 
unwritten  law,  whether  Common  Law  or 
Equity.     188. 

A  Court  of  justice  will  not  carry  out  an 
ill^al  contract  (such,  for  instance,  as  a 
lottery)  in  any  way  ;  and,  therefore,  such  a 
contract  cannot  be  enforced  by  one  party  to 
it  against  the  other,  either  directly  or  indi- 
rectly, by  giving  damages  or  compensation 
for  the  breach  of  it  {Syhes  v.  Beadon,  L.  R. 
11  Ch.  D.  170, 190, 193, 197.)    188a. 

By  the  stat.  29  Car.  11.  c.  7,  s.  1,  no  contmctB  in 
tradesman,  artificer,  workman,  or  labourer,  ^®  ^^'» 
or  other  person  whatsoever,    shall    do    or 
exercise  any  worldly  labour,   business    or 
work  of   his    ordinary   caUing,    upon    the 
Lord's  Day  (works  of  necessity  or  charity 

(a)  Am  vegaidfl  gaming  oontrtcti^  see  udn,  par.  219. 

e2 
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Part  II.  Qujy  excepted),   uiider    a    penalty  of   five 

shillings  :  and  a  contract  made  in  breach  of 

this  enactment  is  void.  (Chit.  Con.  384.) 
But  the  words  "or  other  person  what- 
soever" are  to  be  construed  as  ejusdem 
generis  with  the  preceding  words,  and  there- 
fore do  not  include  farmers.  It  is  a  rule  in 
the  construction  of  statutes,  as  well  as  of 
other  writings,  that  general  terms  following 
particular  ones  apply  only  to  such  persons 
or  things  as  are  ejusdem  generis  with  the 
particular  ones.  {The  Queen  v.  ClewoHhy  4? 
Best  &  Sm.  927.)    189. 

No  person  can  recover  any  charges  for 
medical  or  surgical  aid,  unless  he  proves  at 
the  trial  that  he  was  registered  under  the 
Medical  Act  at  the  time  of  the  services  ren- 
dered. (Chit.  Con.  497;  Ad.  Con.  419;  21 
&  22  Vict.  c.  90,  s.  32;  amended  22  Vict, 
c.  21 ;  23  &  24  Vict.  cc.  7,  66  ;  23  Vict.  c.  7. 
s.  3 ;  DeLa  Rosa  v.  Prieto,  16  C.  B.  (N.  S.) 
578 ;  Leman  v.  Houadey,  L.  R.  10  Q.  B. 
66.)     190. 

Chemists  and  druggists  may  prepare  or 
dispense  medicines,  but  cannot  give  advice  or 
attend  patients.  (Ad.  Con.  420 ;  Chit.  Con. 
501.)    191. 

An  unlicensed  stockbroker  in  the  city  of 
London  or  appraiser  cannot  sue  for  com- 
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mission  or  chars^es.    And  an  uncertificated  PahtIL 

Tit.  I. 
solicitor  cannot  sue  for  fees  or  disburse- '- 

ments  in  respect  of  any  proceedings  in  Court,  or  an  unoer- 

tificfttcd 

(6  &  7  Vict,  c  73,  s.  26 ;  Ad.  Con.  420  ;  Chit.  -oMcitor. 
Con.  497,  503.)    192. 

A  contract  which  is  illegal  by  the  un- J2«8»i**y^y 
written  law  is  usually  deemed  so  on  one  of '^***°^'^- 
two  grounds  :  1st,  because  it  is  tainted  with 
fraud  or  otherwise  violates  morality ;  2ndly, 
because  it  is  opposed  to  the  policy  of  the  law 
or  public  policy.  (Sm.  Con.  169,  196-8; 
Broom  Com  350-369 ;  2  Sta  Com.  60 ;  Ad. 
Con.  888.)    193. 

Fraud  generally  consists  in  the  misrepre-  Fwud. 
sentation  or  in  the  concealment  of  a 
material  fact  which  is  peculiarly  within 
the  knowledge  of  the  party  guilty  of  the 
fraud,  or  which  is  kept  by  artifice  from  the 
knowledge  of  the  opposite  party.  And  when 
a  contract  is  founded  in  that  sort  of  fraud  of 
which  the  Courts  take  cognizance,  it  may  be 
avoided,  even  at  Law,  by  the  party  defrauded, 
if  he  disaffirms  it  as  speedily  as  may  be. 
But  there  are  some  species  of  artifice  which, 
though  moral  frauds,  are  not  frauds  for 
whicli  redress  is  given  at  Law  or  in  Equity. 
^Broom  Colli.  333-6;  Chit.  Con.  609, 
611-615;  Ad.  Con.  240,  906;  Vevezuela 
Ry.  Oo,  V.  Kiach,  L.  R.  2  R  L.  99.     On  the 
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PabtII.  subiect  of    concealment  or  non-disclosure, 

.    Tit  L 

: see  Sviith  v.  Hughes,  L.  R.  6  Q.  B.  597.)  194. 

Where  there  has  been  any  fraudulent 
misrepresentation  or  wilful  concealment  by 
which  a  person  has  been  induced  to  enter  into 
a  contract,  he  may  be  entitled  to  relief,  not- 
withstanding he  might  have  known  the  truth 
by  proper  inquiry.  {Venezuela  Ry,  Co.  v. 
iTwcA,  L.  R.  2  H.  L.  99, 120.)    196. 

Where  a  person  injured  on  a  railway  has 
executed  a  release  to  the  company,  in  con- 
sideration of  money  paid  to  him,  under  the 
false  representation,  by  an  officer  of  the 
company,  that  his  injuries  were  only  of  a 
trivial  and  temporary  nature,  he  is  not  pre- 
cluded by  the  release  from  suing  the  com- 
pany, if  his  injuries  turn  out  to  be  of  a  more 
serious  nature  than  he  anticipated.  {Hirsch^ 
field  V.  London,  Brighton  ic  S,  C.  My.  Co,, 
L.  R  2  Q.  B.  D.  1.)    196. 

Contracts  between  an  individual  and  a 
company,  so  far  as  misrepresentation  or  con- 
cealment is  concerned,  are  to  be  treated  like 
contracts  between  individuals.  {Veriezibela 
My,  Co.  v.  Kisch,  L.  R.  2  H.  L.  99,  125.) 

197. 

If  directors  issue  debentures  without 
authority  from  the  company,  and  without 
power  to  do  so,  they  are  personally  liable,  as 
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for  a  breach  of  warranty,  to  anyone  who  has  "^^^  ^l- 

paid  money  for  such  debentures  on  the  faith '^ — 

of  their  being  binding.    (^Weeks  v.  Propert, 
L.  R  8  C.  P.  427.)    198. 

If  a  falsehood  is  told,  whereby  a  third 
person  is  prejudiced,  although  there  may  be 
no  profit  to  the  person  who  teUs  it,  and  no 
injury  was  intended  to  the  party  to  whom  it 
is  told,  but  a  benefit  to  a  third  person,  it  is  a 
fraud  which  will  support  an  action  of  deceit. 
(Broom  Com  338.)    199. 

And  if  a  person  who  has  no  knowledge  on 
the  subject  represents  a  certain  state  of  facts 
to  exist,  with  a  view  to  secure  some  benefit 
to  himself,  or  to  deceive  a  third  person,  he 
is  guilty  of  a  fraud  for  which  redress  may 
be  had,  even  at  Law.  (Broom  Com.  339.) 
200. 

But  fraud  is  not  a  ground  of  an  action, 
unless  it  prejudiced  the  plaintiff;  nor  can  it 
be  set  up  as  a  defence,  unless  it  induced  the 
defendant  to  enter  into  the  contract.  (Broom 
Com.  340;  Ad.  Con.  906;  Sm  Con.  199,  200.) 

20L 

A  contract  induced  by  fraud  is  not  void, 
but  only  voidable  at  the  option  of  the  party 
defrauded;  and  though  the  party  who  was 
guilty  of  the  fraud  cannot  enforce  it,  yet 
other  persons,  in  consequence  of  it,  may 
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Part  II.  acquire  interests  and  rights  which  they  may 

L-L  enforce  against  the  party  defrauded.     {Oakes 

V.  Turquand,  L  R.  2  H.  L.  325, 346.)  202. 
In  order  to  entitle  a  party  to  rescind  a 
contract,  it  is  sufficient  to  show  that  there 
was  a  fraudulent  representation  as  to  any 
part  of  that  which  induced  him  to  enter  into 
the  contract.  But  when  there  has  been  only 
an  innocent  misrepresentation,  it  is  not  a 
ground  for  a  rescission,  unless  it  was  such 
that  there  is  a  complete  difference  in  sub- 
stance between  the  thing  bargained  for  and 
that  obtained,  so  as  to  constitute  a  failure  of 
consideration.  Thus,  where  a  horse  is  bought 
under  a  belief  that  it  is  sound,  if  the  pur- 
chaser was  induced  to  buy  by  a  fraudulent 
representation  as  to  the  soundness  of  the 
horse,  the  contract  may  be  rescinded.  If  it 
was  induced  by  an  honest  misrepresentation 
as  to  its  soundness,  though  it  may  be  clear 
that  both  vendor  and  purchaser  thought  that 
they  were  dealing  about  a  sound  horse  and 
were  in  error,  yet  the  purchaser  must  pay  the 
whole  price,  unless  there  was  a  warranty; 
and  even  if  there  was  a  warranty,  but  no 
actual  fraud  on  the  part  of  the  seller,  the 
purchaser  cannot  return  the  horse,  and  claim 
back  the  whole  price,  imless  there  were  a 
condition  to  that  effect    in    the    contract. 
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(Kennedy  v.  Pcmama,  Ac,  Mail  Co.,  L.  R.   Paut  il 
2  Q.  B.  580 ;  Ad.  Con.  6th  ed  22^-3 ;  Eosc.    ^^'^' 
I2th  ed.  424-471.    See  infra,  par.  551-2.) 

303. 

The  parties  to  contracts  of  immoral  ten-  contmctsot 
dency  cannot  sue  upon  them  (a).  Thus,  a  tendency. 
print  seller  cannot  recover  the  price  of  obscene 
or  libellous  caricatures.  A  person  cannot 
recover  the  rent  of  lodgings  knowingly  let 
or  the  price  of  goods  sold  for  purposes  of 
prostitution ;  as  where  an  article  of  dress  or 
a  carriage  is  sold  to  a  person  known  by  the 
seller  to  be  a  prostitute,  who  intends  to  use 
it  for  display  to  attract  men.  Future  illicit 
cohabitation  is  an  illegal  consideration,  and 
a  contract  founded  on  it  is  void.  Past  co- 
habitation, though  not  an  illegal  considera- 
tion, is  not  a  consideration  on  which  a 
simple  contract  can  be  founded.  (Broom 
Com.  367;  Ad.  Con.  11,  12,  889,  890;  Rose. 
449 ;  Chit.  Con.  40,  380,  596-7 ;  Pearce  v. 
Brooks,  L.  R.  1  Ex.  213.)    204. 

Money  promised  by  a  third  person  to  an 
a^nt  or  employe  to  bias  him  contrary  to  his 
principal's  interest  is  a  corrupt  consideration, 
and  vitiates  a  contract,  so  that  the  money 
cannot  be  recovered  from  such  third  person, 
even  though  the  promise  has  not  biassed  the 

(a)  As  to  gKming  oontracte,  see  infra,  par.  219. 

E  3 
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I*ART  IL  conduct  of  the  agent  or  employdy  and,  there- 

fore,  the  principal  has  not  been  damaged. 

{Hannngton  v.  Tlie  Victoria  Graving  Dock 
Co.,  L  R  3  Q.  B.  D.  549.)    204a. 
contnujtB        The  law  presumes  that  everyone  has  a 

by  peraoxu  *  •' 

unde^lf*.  capacity  to  contract,  except  insane  persons, 
ability.  infants,  and  married  women  (a),  who  are 
under  disability,  either  absolute  or  limited. 
Weakness  of  mind  short  of  insanity,  im- 
maturity of  reason  in  the  case  of  an  adult, 
or  the  want  of  experience  and  skill,  is  no 
ground  for  relief  at  Law  or  in  Equity,  if  no 
fraud  has  been  practised.    (Qhit.  Con  130.) 

206. 

^i^™ftho     Where  a  person  is  led  to  contract  through 

^nu  ^'*^  f®^^  ^f  ^^^  of  l^f®  or  1™^>  or  of  personal 
violence,  or  of  being  deprived  of  his  liberty, 
or  of  being  ill-treated  when  in  lawful  con- 
finement, the  contract  is  voidable  by  him, 
even  at  Law.  (Broom  Com.  590,  591 ;  Chit. 
Con.  189-192.)    206. 

Contract,  by     Before  the  stat  37  &  38  Vict.  c.  62  (see 

infants.  ^ 

Appendix),  contracts  to  an  infant's  prejudice 
were  void.  Contracts  which  were  necessary 
and  for  his  benefit  were  valid.  Contracts 
which  did  not  fall  distinctly  under  these 
descriptions  were  voidable :  these  he  might 

(a)  As  to  contracts  by  and  with  married  women,  see 
infra,  par.  360*9. 


OF  CONTRACTS  GENERALLY.  83 

by  confirmation,  or,  in  some  cases,  by  mere  P^»f  P* 

acquiescence,  after  he  became  of  age,  render 

himself  liable  to  perform.  (2  Ste.  Com.  312, 
813 ;  Story's  Eq.  §  341 ;  Burton,  §  199 ;  Ai 
Con.  935,  941-3.)  So  that  if  an  infant 
entered  into  a  contract,  except  for  neces- 
saries, no  action  could  be  maintained  against 
him  during  his  infancy;  but  the  contract, 
if  it  might  be  for  his  benefit,  was  not  abso- 
lutely void,  but  voidable.  If  he  did  not 
confirm  it  after  he  attained  his  majority,  it 
could  not  be  enforced  against  him.  But 
if  he  confirmed  it  voluntarily,  and  with  a 
knowledge  of  his  right  to  prdtection  from 
it  (and  in  writing  signed  by  him,  see  supra, 
par.  170),  he  became  liable  to  an  action  upon 
it.  (Sm.  Con.  273 ;  Ad.  Con.  942-3 ;  Broom 
Com.  566 ;  Rose.  449,  451 ;  Chit.  Con.  136, 
145-6 ;  BaHlM  v.  WdU,  1  Best  &  Sm.  836; 
De  Roo  V.  Foster,  12  C.  B.  (N.  S.)  272;  Helps 
V.  Clayton,  17  C.  B.  (N.  S.)  553 ;  Rowe  v, 
Hopwood,  L.  R.  4  Q.  B.  1.)    207. 

An  infant  could  not  bind  himself  by  bor- 
rowing money  even  for  necessaries,  nor  by  any 
contract  connected  with  trade  or  mercantile 
contract,  as  by  a  bill  or  note,  nor  by  a 
cognovit,  nor  by  stating  an  account,  nor  by 
a  bond  in  a  penalty,  even  though  each  of 
these  was  for  necessaries.     (Sm.  Merc.  Law, 
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-  Ad.  Con.  937;  Rose.  450,  451;  Chit.  Con. 
Ul-2 ;  Byles,  54-6.)     208. 

An  adult  who  contracted  with  an  infant 
was  bound,  although  the  infant  was  not. 
(Sm.  Con.  279 ;  Ad.  Con.  15, 937;  Chit.  Con 
15,  130, 148.)    209. 

An  infant,  living  under  his  parents'  roof, 
is  not  ordinarily  liable  for  the  price  even 
of  necessaries  ordered  by  him ;  as  the  law 
assumes  that  these  are  provided  for  him. 
But  if  he  is  an  orphan,  or  if  he  is  residing 
at  a  distance  from  his  parents,  and  is  not  pro- 
vided with  necessaries  by  them,  he  may  bind 
himself  for  necessaries,  such  as  food,  apparel, 
medicine,  and  instruction,  for  himself,  his 
wife,  and  legitimate  children,  according  to 
his  station,  so  as  to  render  him  liable  to  pay 
a  fair  price  or  remuneration  for  them.  What 
are  necessaries  is  a  question  for  the  jury,  and 
the  affirmation  lies  on  the  plaintiff.  (Ad. 
Con.  938-940;  2  Ste.  Com.  312,  313; 
Story  s  Eq.  §  240;  Sm.  Con.  260-269; 
Broom  Com.  566,  569-571 ;  Burton,  §  199 ; 
Rose.  449,  450;  Chit.  Con.  9th  ed.  140,  et 
seq. ;  Ryder  v.  WombweU,  L.  R  3  Ex.  90.) 

210. 

Contracts        Where  a  person  who  is  at  the  time  of 

"^  unsound  mind,  but  apparently  sane,  enters 
1. 
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into  a  fair  and  bona   fide  contract  with  a  ^'^'''J^- 

Tit.  I. 

person  who  is  not  aware  of  his  insanity,  for 

the  purchase  of  property,  and  it  has  been 
paid  for,  or  a  deposit  has  been  paid,  such 
contract  cannot  afterwards  be  set  aside, 
either  by  the  lunatic  or  those  who  represent 
him.  (Phil.  Lun.  17;  Broom  Com.  588; 
Eosc.  452 ;  Chit.  Con.  131-4;  Ad.  Con.  944- 
5  ;  Sm.  Con.  294-7.)     21L 

In  the  case  of  contracts  or  other  acts, 
however  solemn,  of  persons  who  were  idiots, 
lunatics,  or  otherwise  of  UDsound  mind, 
wherever,  from  the  nature  of  the  transaction, 
there  was  not  evidence  of  entire  good  faith, 
or  it  was  not  seen  to  be  just  in  itself,  or  for 
the  benefit  of  those  persons.  Courts  of  Equity 
would  set  it  aside,  or  make  it  subservient  to 
their  just  rights  and  interests.  But  where 
there  was  entire  good  fiedth,  and  the  contract 
or  other  act  was  for  the  benefit  of  such  per- 
sons, as  to  provide  them  with  necessaries, 
there  both  Courts  of  Law  and  Courts  of 
Equity  would  uphold  it.  (Sm.  Eq.  Manual, 
13th  ed.  par.  128.)  And  a  lunatic  is  liable 
upon  a  reasonable  contract,  whoUy  or  in 
part  executed,  for  articles  suitable  to  his 
degree,  though  they  be  not  necessaries, 
supplied  by  a  person  who  was  not  aware  of 
his  lunacy.    (Sul  Con.   294-7 ;  Ad.  Con. 
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^TiT  ?'  '^^^^ '  Broom  Com.  686 ;  PhiL  Lun.  17) 

—!^LL-  18;  Chit.  Con.  131-3.)    212. 

If  a  husband  gives  authority  to  his  wife 
to  act  as  his  agent  in  pledging  his  credit, 
with  the  creditor's  knowledge,  and  then  the 
husband  becomes  lunatic,  and  the  creditor 
supplies  goods  to  the  wife  on  the  faith  of 
such  authority,  though  the  authority  is 
revoked  by  the  lunacy,  as  between  the  bus- 
band  and  wife,  yet  if  the  creditor  supplied 
the  goods  without  notice  of  the  lunacy  or 
the  revocation  of  the  authority,  the  husband 
is  liable.  {Drew  v.  Nunn,  L.  B.  4  Q.  B.  D. 
(Ap.)661.)    212a. 

Contracts        A  pcrson  Contracting  whilst  manifestly  so 

by  intoxi- 

ca*«<*  intoxicated  as  not  to  know  the  consequences 
of  his  entering  into  the  contract,  is  not 
liable,  even  though  the  contract  is  entered 
into  by  deed,  unless  it  is  for  necessaries 
which  were  requisite  for  his  preservation, 
or  which  he  consumes  or  keeps  after  he 
becomes  sober.  (Broom  Com.  589,  590 ;  Ad. 
Con.  944 ;  Chit.  Con.  135.)  But  the  contract 
of  a  drunken  man  is  only  voidable,  and  not 
void.  {Matthews  v.  Bascter,  L  R  8  Ex.  132.) 
213. 

Contracts        AUcu  frieuds  may  enter  into  contracts 

by  aliens  or 

SSSidiedin  ^^^  British  subjects,  and  may  sue  on  such 
an  enemy's  contracts  iu  the  Courts   of   this  country. 
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(Sm  Con.  300-4 ;  Chit  Con.  171 ;  Ad.  Con.  ^^  n. 

Tit  I 

933-4;  33  Vict  c  14,  a  1.)  (a)    214.  ^— 

Unless,  and  except  so  far  as,  the  stat.  33  ^oua  '  "^ 
Vict,  a  14  may  be  deemed  to  remove  the 
disability  of  alien  enemies,  all  contracts  by 
alien  enemies,  i.e.,  aliens  whose  Government 
is  at  war  with  this  country,  unless  they  are 
resident  here  by  licence  of  the  Crown,  and 
all  contracts  by  British  subjects  and  subjects 
of  neutral  powers,  voluntarily  domiciled  in 
an  enemy's  country,  or  engaged  in  his  service, 
unless  they  have  a  licence  fi'om  the  Crown  to 
trade,  are  void,  except  that  they  may  be  sued 
upon  their  contracts,  though  they  cannot  sue. 
(Sm.  Con.  303 ;  Broom  Com.  592  ;  Ad.  Con. 
901,  934;  Chit.  Con.  171-2.)  215. 
Outlaws  and  persons  under  sentence  for  contracts  by 

outlaws  and 

felony  are,  for  the  time  being,  disabled  from  «iminai»- 
enforcing  contracts,  but  are  liable  upon  them. 
(Sm.  Con.  304 ;  Broom  Com.  592 ;  Ad.  Con. 
935 ;  Chit.  Con.  173.)    216. 
The  following  contracts  are  also  void : —     ™^  con- 
Contracts,  as  a  general  rule,  which  have  «M»«»"y- 
a  tendency  to  interfere  with  the  due  ad- 
ministration of  public  justice ; 

(a)  Before  Uus  Act,  they  could  not  acquire  real  estate^ 
or  leaMboldi,  other  than  for  21  years,  for  the  purposes  of 
oocapation  or  btuiness.  (See  Smith's  Law  of  Property, 
5th  ed.  par.  8349-^S61.) 
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Part  II.       Contracts    in    restraint    of    industry   or 

Tit.  I.  / 

trade,  generally,  or  to  an  extent  which  is 

unnecessary  for  the  protection  of  the  oppo- 
site party ; 

Contracts  which  create  or  tend  to  create 
or  secure  a  monopoly  (except  by  way  of 
patent)  ; 

Contracts  prejudicial  to  the  revenue ; 

Marriage  brokerage  or  brokerage  contracts 
for  procuring  a  marriage ; 

Contracts  operating  in  general  restraint  of 
marriage ; 

Ccmtracts  for  the  prevention  of  cohabita- 
tion between  man  and  wife ; 

Contracts  respecting  separation,  unless  it 
is  actually  existing  at  the  time ; 

Contracts  for  the  sale  or  transfer  of  certain 
public  appointments ; 

Simoniacal  contracts ; 

Contracts  for  recommending  to  situations 
for  a  secret  reward ; 

Contracts  which  are  inconsistent  with 
public  duties ; 

Contracts  tending  to  secure  persons  against 
the  consequences  of  illegal  acts  which  con- 
cern the  public,  and  not  acts  merely  or 
primarily  affecting  an  individual,  and  for 
which  he  could  recover  damages ; 

Contracts  whereby  a  person  who  has  no 
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interest  in  a  matter  in  litigation,  agrees  to   Part  il 
aid  in  it  (which  is  called  maintenance) ;  

Contracts  whereby  a  person  who  has  no 
interest  in  a  matter  in  litigation  (or  only  a 
collateral  interest)  {HuUey  v.  Hutley,  L.  R. 
8  Q.  B.  112)^  agrees,  in  consideration  of  a 
bhare  of  the  fruits  thereof,  to  render  aid  in 
regard  to  such  litigation  (which  is  called 
champerty) ; 

Contracts  contravening  the  rules  of  the 
Common  Law  or  the  object  of  legislative 
enactments ; 

Contracts  involving  objects  subversive  of 
Christianity,  such  as  contracts  for  the  dis- 
semination of  infidel  opinions ; 

And  all  other  contracts  which  are  injurious 
to  the  public  welfaie.  (See  Sm.  Con.  187,  et 
seq. ;  Broom  Com.  355-866 ;  Ad.  Con. 
740-1,  772-3,  888-904.,  908 ;  Tapp,  19,  20, 
31;  Chit.  Con.  380,  382,  456,  592,  597- 
608,  621-5,  632-5 ;  Ordl  v.  Levy,  16  C.  B. 
(N.  S.)  73;  Chubh  v.  HuUon,  18  C.  B. 
(N.  S.)  414 ;  WiUicms  v.  Bayley,  L  R.  1 
H.  L  200 ;  Covxin  v.  MiLhowm,  L.  R.  2  Ex. 
230;  CoUina  v.  Locke,  L  R.  4  Ap.  Cas.  674.) 

217. 

An  incumbent,  as  the  freeholder  of  the 
churchyard,  may  enter  into  a  contract  to 
allow  the  buiial   of   a   non-parishioner   in 


•  .        t< 


^ni 


*"--**  •  '^^        ^  *.  1  ""   ■■^"■^^     ~~        -  ■•    -*^^T^^«^'7»«*-~_ 


*  **-:-. 


t'-    >•-•       •        ^     -y — —"•  ^~     "TT 


~         *  *•  -  -         1  ^  — »  ■         •  -  -    ..^^ 

*»^     -.    '.  — -z^T     •    •-  >  iL  Ti'  i.   £r — R'.^-fi:  c 
**   .     '■'^'^    ■^-—    -ui;*-:    i-rti^    Ttu   *^     ^rz  T^^>2^ 


-■'  *       >•    .%*cJ  :^-yr. 


r 


OF  CONTRACTS  QENERALLT.  91 

wager,  even  upon  a  lawful  game,  race,  sport,  ^^  J^ 

pastime,  or  exercise,  from   recorering  the 

money  won,  from  the  loser.  But,  upon  the 
same  principle  of  the  repudiation  of  such 
contracts  by  the  policy  of  the  law,  any 
person  may  get  hack  his  own  deposit  on  an 
illegal  consideration,  or  on  a  wager  of  any 
kind,  from  a  stakeholder,  before  the  event, 
or  even  after  the  event,  if  it  has  not  been 
paid  over  by  him,  or  if  it  has  been  paid 
over  to  the  winner,  after  notice  not  to  pay 
it  over.  (Ad.  Con.  7th  ed.  210  ;  Rose.  Evid. 
12th  ed.  530 ;  Chit.  Con.  9th  ed.  579,  580 ; 
Hampden  v.  Walsh,  L.  E.  1  Q.  B.  D.  189  ; 
Bataan  v.  Newmam,  L.  B.  1  C.  P.  D.  (Ap.) 
673;  Ad.  Con.  7th  ed.  210;  Trimble  v.  HUl, 
L.  R.  5  Ap.  Cas.  342.)    22L 

Notes,  bills,  and  mortgages  for  gaming 
debts  are  to  be  deemed  for  an  illegal  con- 
sideration, and  not  absolutely  void,  where 
such  bUlB  or  notes  are  not  overdue,  and  such 
securities  are  in  the  hands  of  a  bon&  fide 
holder  or  transferee  without  notice,  and  for 
valuable  consideration.  (8  &  9  Vict  c.  109, 
8. 15 ;  Chit  Con.  9th  ed.  649 ;  Ad.  Con.  7th 
ed.  210;  Rose.  Evid.  12th  ed.  358.)    222. 

It  has  been  held,  to  the  disgrace  of  the 
law  and  the  ruin  of  many,  that  money  know- 
ingly lent  to  pay  a  gaming  debt,  if  the  game 
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Part  il  were  a  lawfal  one,  or  to  play  a  lawful  game, 

'-^  may  be  recovered,     (Chit.  Con.  9th  ed.  650 ; 

Ad.  Con.  6th  ed.  894-5;  Rose.  Evid.  12th 
ed.  576-6.)  Thus,  what  the  Legislature  has 
prohibited  to  be  done  directly,  the  Courts 
have  allowed  to  be  done  indirectly!    223. 

There  is  nothing  illegal  by  the  Common 
Law  or  by  the  stat.  8  &  9  Vict.  c.  109,  s.  18,  in 
a  person  employing  a  broker  to  speculate  for 
him  on  the  Stock  Exchange,  though  he,  to 
the  knowledge  of  the  broker,  does  not  in- 
tend to  accept  the  stock  bought  for  him, 
or  to  deliver  the  stock  sold  for  him,  but 
expects  the  broker  to  arrange  matters  that 
nothing  but  differences  should  be  payable  by 
him.  {Thacker  v.  Hardy,  L.  R.  4  Q.  B.  D. 
(Ap.)685.)    223a. 

Where  one  person  advances  money  to 
another,  to  be  employed  by  him  (with  some 
of  his  own  money)  in  betting  on  horses,  and 
a  proportion  of  the  winnings  is  to  be  paid  to 
the  person  so  advancing  money,  he  is  entitled 
to  sue  the  other  person  on  a  note  given  in 
respect  of  the  money.  {Beeston  v.  Beeston, 
L.  R.  1  Ex.  D.  13.)  But  where  a  person, 
called  ''  a  tipster,"  gives  information  as  to  a 
horse  likely  to  win,  and  it  is  agreed  that  if 
the  person  to  whom  the  information  is  given 
backs  the  horse,  and  the  horse  wins,  the  in* 
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formant  shall  have  a  certain  amount  out  of  ^J^rt  II. 

Tit.  1. 
the  winnings,  but  that  if  the  horse  loses  the  — 

informant  shall  pay  a  certain  sum  to  the 
other  party,  this  is  void  as  a  wagering  con- 
tract, {ffigginson  v.  Simpson,  L.  R.  2  C.  P. 
D.  76.)    224. 

A  contract  between   a  plaintiff  and  de-  ^^"JtSSfthe 
fendant,  two  subscribers  to  a  charity,  that  if  JJJ^*^^*^ 
the  plaintiff  will  give  a  certam  number  of  ^  '*   ^* 
votes  for    the    defendant's    candidate,    the 
defendant  will  give  a  like  number  of  votes 
at  a  subsequent  election  for  the  candidate 
of  the  plaintiff,  is  a  contract  founded  on  a 
valid  legal  consideration.  (Bolton  v.  Madden, 
L.  R.  9  Q.  B.  55.)     226. 

Wherever  any  contract  or  conveyance  is  ^Jjj^,^"" 
void,  either  by  a  positive  law  or  upon  prin-  Joldabio 
ciples  of  pubUc  poUcy,  it  is  deemed  incapable  S^STS. 
of  confirmation ;  it  being  a  maxim,  Quod  ab  Annatior" 
initio  non  valet,  in  tractu  temporis  non  con- 
valescit.    But  where  it  is  merely  voidable,  or 
turns  upon  circumstances  of  undue  advantage, 
surprise  or  imposition,  there  it  is  valid  until 
it  is  rescinded ;  and  if  it  is  deliberately  and 
upon  full    examination   confirmed   by  the 
parties,  it  will  be  valid.    (Sm.  Eq.  Manual, 
13th  ed.  par.  146,  147.)     226. 

Money  paid   under  an  executory  illegal  SSr«y^?d 
contract  may  be  recovered  before  completion,  SSlJtr*^"" 
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^m^'^J^  ^  ^^  action  for  money  had  and  received, 

even  though  the  parties  are  in  pari  delicto. 

Money  paid  under  an  executed  illegal  con- 
tract may  be  recovered  back,  when  the  two 
parties  are  not  in  pari  delicto,  and  the  party 
who  paid  the  money  is  the  more  innocent  of 
the  two.  But  when  both  parties  are  in  pari 
delicto,  money  paid  cannot  be  recovered 
back;  for  the  maxim  is  that  ^  in  paridelicto, 
potior  est  conditio  possidentis."  (Taylor  v. 
Cheater,  L.  K  4  Q.  B.  309.)  When  a  con- 
tract is  void,  though  not  illegal,  money  paid 
under  it  may  in  general  be  recovered  back 
on  the  ground  of  failure  of  consideration. 
But  where  the  purchaser  has  got  the  sort  of 
thing  he  bargained  for,  he  cannot  recover 
back  the  price,  though  it  may  turn  out  of 
no  value.  (Ad.  Con.  910-912 ;  Chit  Con. 
.  576-7 ;  Rosa  413,  414 ;  Selw.  93-100 ;  2 
Sm.  L.  C.  457-8.)  227. 
Recovery  of      If  croods  are  delivered  for  an  unlawful 

goods  de-  ^ 

ftiudui^t*  P^^in>^8e,  which  is  not  carried  out  (as  where 
purpowj.  goods  are  made  over  to  defraud  creditors, 
but  no  bill  of  sale  is  executed),  the  owner 
may  repudiate  the  purpose,  and  recover  the 
goods,  against  the  person  to  whom  they  were 
made  over,  and  anyone  claiming  under  him, 
with  notice.  (Taylor  v.  Bowers,  L.  R.  1  Q. 
B.  D.  (Ap.)  291.)    228. 
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In  an  action  on  contract,  the  motive  or  PartII. 

Tit.  I. 
animus  of  the  defendant  is  immaterial ;  be- 


cause the  breach  of  the  agreement  renders  anim^^ 

CUOB  of 

the  party  guilty  of  it  liable,  ipso  facto,  for  in-«ch  of 
the  direct  pecuniary  loss  resulting  therefrom ; 
and  the  damages  are  limited  to  that.  (Broom 
Com.  342-3.)     229. 
As  a  general  rule,  prior  to  the  Supreme  Aasignment 

of  a  oon- 

Court  of  Judicature  Act,  1873  (which  came  ^^^^ 
into  operation  on  the  2nd  day  of  Novem- 
ber, 1875),  a  contract  was  not  assignable 
at  Law.  The  instrument  (if  any)  of  con- 
tract, indeed,  passed  to  the  assignee,  so 
that  he  might  maintain  an  action  for  the 
recovery  of  the  document.  But  the  benefit 
of  a  contract  could  not  be  transferred  at  Law, 
so  as  to  put  the  transferee  in  the  place  of 
the  transferor,  and  entitle  the  transferee 
to  maintain  an  action  upon  the  contract  in 
his  own  name ;  but  the  transferee  might  sue 
in  the  name  of  the  transferor.  Thus,  if  a 
bond  were  assigned,  the  assignee  could  not 
sue  upon  it  (unless  it  was  one  of  those  bonds 
which  the  Legislature  has  excepted  from  the 
general  rule) ;  but  he  could  sue  in  the  name 
of  the  obligee.  And  if  a  personal  chattel 
was  assigned,  the  assignee  could  not  sue  on  a 
covenant  entered  into  by  another  person 
with  the  assignor  respecting  it.     (Sm.  Con. 
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Part  II.  247-8 ;  Ad.  Con.  796-7.)     And  the  parties 

Tit.  L  /  r 
to  a  contract  could  not  by  express  words 

confer  on  the  assignee  of  the  contract  a  right 

to  sue  in  his  own  name.   Nor  can  they  make 

it  a  negotiable  instrument,  so  as  to  deprive 

the  assignee  of  either  the  contract  or  the 

property  represented  by  it,  of  his  right  to 

take  back  his  property  from  anyone  to  whom 

a  thief  may  have  transferred  it,  even  though 

that   transferee   took   it   bon&   fide  and  for 

value.  {Crouch  v.  Credit  Fonder  of  England, 

L.  E.  8  Q.  B.  374,  380,  387.)     Policies  of 

Life  or  Maiine  Assurance,  however,  were  made 

assignable  at  Law.    (See  infra.  Part  III.  Tit. 

II.  Cap.  IX.)    And  by  the  Supreme  Court  of 

Judicature  Act,  1873,  s.  25,  clause  (6),  it  is 

Enactment  euactcd  that  "  Auv  absolutc  assignment,  by 

lis  to  assign-  "^  o  >     ^ 

dibte  S^d  writing  under  the  hand  of  the  assignor  (not 
S^SJ.^by  purporting  to  be  by  way  of  charge  cmly).  of 
tllre^Act.**"  any  debt  or  other  legal  chose  in  action,  of 
which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  debt 
or  chose  in  action,  shall  be,  and  be  deemed 
to  have  been  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  this 
Act  had  not  passed),  to  pass  and  transfer  the 
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legal  right  to  such  debt  or  chose  in  action  Part  il 

®         ®  Trr.  L 

from  the  date  of  such  notice,  and  all  legal  — 

and  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor : 
Provided  always,  that  if  the  debtor,  trustee, 
or  other  person  liable  in  respect  of  such  debt 
or  chose  in  action  shall  have  had  notice  that 
such  assignment  is  disputed  by  the  assignor 
or  anyone  claiming  under  him,  or  of  any 
other  opposing  or  conflicting  claims  to  such 
debt  or  chose  in  action,  he  shall  be  entitled, 
if  he  think  fit,  to  call  upon  the  several  per- 
sons making  claim  thereto  to  interplead  con- 
cerning the  same,  or  he  may,  if  he  think  fit, 
pay  the  same  into  the  High  Court  of  Justice 
under  and  in  conformity  with  the  provisions 
of  the  Acts  for  the  relief  of  trustees."    230. 

When  an  agreement  has  been  put  into  ^"®'^. 
writing,  it  must  be  proved  by  the  writing  ^^,^^^, 
alone,  or  by  that  and  any  other  connected  J^  J^^* 
with  it,  so  far  as  it  appears  to  be  a  complete  oo^tmed.^ 
contract,  without  reference  to  any  prior  or 
contemporaneous  verbal  expressions  which 
would  alter,  add  to,  or  take  away  from  its 
import,  or  show  its  meaning  to  be  different 
from  what  its  words  import    But  so  far  as 
on  the  face  of  it  the  contract  is  incomplete 
in  some  particular  of  price,  time  of  delivery. 
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Part  il  &c.,  its  deficiencjy  may  be  supplied  by  parol 

'- —  evidence,  unless  that  would  be  contrary  to  a 

statute.  And  a  distinct  collateral  verbal 
agreement  between  the  parties  prior  to  or 
contemporaneously  with  the  written  agree- 
ment, and  connected  and  not  inconsistent 
with  it,  may  be  enforced,  if  otherwise  valid. 
(Sm.  Con.  35-6,  39;  Broom  Com.  371-2, 
491;  Ad.  Con.  1019-1022;  Best,  302; 
Powell,  388,  400-1 ;  Rose.  14,  15 ;  Chit. 
Con.  95,  103-4 ;  Harris  v.  Rickett,  4  Hurl. 
&  Norm.  1 ;  LvncUey  v.  Lacey,  17  C.  B.  (N.  S.) 
578;  Malpaa  v.  London  <&  S.  W.  Ry.  Go.^ 
L.  R.  1  C.  P.  336 ;  Morgan,  app.,  Griffi^ik, 
resp.,  L.  R  6  Ex.  70 ;  Evans  v.  Roe,  L.  R.  7 
C.  P.  138 ;  AngM  v.  DvJce,  L.  R.  10  Q.  B. 
174.)    231 

An  executory  agreement,  not  under  seal, 
may  be  shown  to  have  been  subsequently 
waived,  annulled,  added  to  or  varied,  even 
verbally,  where  a  writing  was  not  necessary 
in  the  first  instance.  But  where  by  statute 
a  written  contract  is  necessary,  the  whole  of 
the  contract  must  be  in  writing;  so  that 
written  contracts  made  pursuant  to  a  statute 
cannot  afterwards  be  varied  or  added  to  by 
word  of  mouth.  And  a  deed  cannot  be  re- 
voked or  discharged  except  by  deed.  (Sm. 
Con.  40-1;  Broom  Com.  371-2,  374;  Powell, 
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388-392 ;  Ad.  Con.  1021, 1025-6  ;  Rose.  22,  Part  IL 
23;  Chit  Con.  104;  NobU  v.  Ward,  L.  E.  J^'- 
1  Ex.  117 ;  2  Ex.  (Ex.  Ch.)  135 ;  see  supra, 
par.  258.)    282. 

In  the  case  of  patent  ambignity,  i,e,,  an 
ambiguity  apparent  on  the  words  themselves, 
no  parol  evidence  is  admissible  to  remove  it. 
But  in  the  case  of  a  latent  ambiguity,  i.e.,  an 
ambiguity  which  lies  concealed^  but  is  made 
to  appear  by  parol  evidence,  such  evidence 
is  admissible  to  explain  it,  as  well  as  to  raise 
it:  as  when  it  appears  that  there  are  two 
persons  or  things  of  the  same  name.  (Sm. 
Law  of  Prop.  5th  ed»  par.  2523;  Best,  302-5; 
Powell,  405;  Eosc.  23,  24;  Chit.  Con. 
100-1 ;  Ad.  Con.  1025-6.)    233. 

In  many  cases,  even  at  Law,  extrinsic  evi- 
dence may  be  resorted  to ;  either  in  support 
of  deeds,  by  showing  a  sufficient  considera- 
tion, if  not  inconsistent  with  the  deed;  or  by 
way  of  defence  against  written  instruments, 
when  obtained  by  duress,  menace,  fraud, 
illegality,  or  mistake.  (Best,  306 ;  Rose.  17, 
18 ;  Chit.  Con.  107;  Ad.  Con.  235;  Sm.  Con. 
168 ;  Broom  Com.  350, 351, 354,  &c.)   234. 

Where  parties  have  contracted  with  re- 
ference to  some  established  usage  known  to 
them,  the  contract  is  construed  with  reference 
to  such  usage,  so  long  as  it  is  not  inconsis- 

F  2 
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^f^^''  ?'  tent  with  the  express  language  of  the  written 

contract.     (Sm.   Con.    45-8 ;  Broom  Com. 

498-9,  502,  504 ;  Ad.  Con.  1027 ;  Powell, 
408-410;  Rose.  18-21;  Chit.  Con.  80,89, 
90, 96, 100, 105 ;  Bowes  v.  Shand,  L.  R.  2  Ap. 
Cas.  455.)  And  the  meaning  of  the  words 
used  may  be  explained  by  evidence,  where 
they  are  terms  of  business,  art,  or  science,  or 
where,  though  they  may  be  words  in  general 
use,  they  have  a  peculiar  signification  among 
a  particular  class  of  persons,  as  well  as 
a  popular  meaning.  (Sm.  Con.  54,  58; 
Broom  Com.  496-500,  504 ;  Ad.  Con.  1027- 
8 ;  Chit.  Con.  78,  80,  100 ;  Myers  v.  Sari, 
3  Ell.  &  Ell.  306 ;  Bowes  v.  SJiand,  L.  R  2 
Ap.  Cas.  455.)  Extrinsic  evidence  may  also 
be  resorted  to  for  the  purpose  of  annexing  to 
a  written  contract  that  which  constitutes  an 
ordinary  incident  (according  to  common 
sense,  or  by  the  common  law,  or  by  the 
usage  of  trade,  or  by  the  custom  of  the 
country,  of  which  the  parties  may  be  pre- 
sumed to  have  been  cogm'zant),  provided  it 
is  not  inconsistent  with  the  terms  of  the 
written  instrument.  (Broom  Com.  500-1 ; 
Ad.  Con.  1027 ;  Powell,  410 ;  Rose.  16-18 ; 
Chit.  Con.  97, 105 ;  Fidd  v.  Ldmn,  6  Hurl. 
&  Norm.  617.)    236. 

An  incident  may  be  annexed  to  a  contract 
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by  the  ancient  law  merchant,  which  forma  ^i***"^^- 

Tit.  I. 

part  of  the  general  law,  and  of  which  the '—^ 

Courts  take  notice.  And  if  the  ancient  law 
merchant  annexes  the  incident,  no  modern 
usage  can  take  it  away.  Moreover,  incidents 
which  the  parties  are  competent  by  express 
stipulation  to  introduce  into  their  contracts, 
may  be  annexed  by  custom,  however  recent, 
provided  it  be  general,  on  the  ground  that 
they  are  tacitly  incorporated  in  the  contract. 
But  if  the  wording  of  an  instrumeut  is  such 
as  to  exclude  this  tacit  incorporation,  no 
usage  can  annex  the  incident.  And  where 
the  incident  is  of  such  a  nature  that  the 
parties  themselves  are  not  competent  to 
introduce  it  by  express  stipulation,  no  such 
incident  can  be  annexed  by  the  tacit  stipula* 
tion  arising  from  usage.  (Mr.  Justice  Black- 
bum  in  Crouch  v.  Credit  Fonder  of  Hug- 
land,  L.  R  8  Q.  B.  386.)    236. 

A  usage  may  be  of  such  a  peculiar  nature, 
that  parties  may  not  be  liable  under  it,  unless 
it  was  known  to  them  at  the  time  of  the 
contract.  (Robmaon  v.  Mollett,  L  R.  7  H.  L 
802.)    287. 

The  existence  of  a  usage,  peculiar  mean- 
ing, or  incident,  is  matter  of  fact  for  the 
jury  (if  any),  and  must  be  established  by 
clear  and  positive  proof,  either  written  or 
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Part  II.  oral,  and  not  by  mere  opinions  of  witnesses; 
'—^  and  it  is  also  for  the  jury  to  say  whether  the 


parties  contracted  with  reference  to  such 
usage,  meaning,  or  incidentw  But  when  such 
usage,  meaning,  or  incident,  and  the  contract- 
ing with  reference  to  it,  are  so  ascertained  by 
the  jury,  the  construction  of  the  instrument, 
in  these  as  in  other  cases,  belongs  to  the 
judge.  (Sm.  Con.  58,  59,  453-4;  Broom 
Com.  499,  505-9;  Chit.  Con.  70,  80,  90; 
Ashforth  v.  Bedford,  L.  R  9  C.  P.  20 ;  Bmves 
V.  Shand,  L.  E.  2  Ap.  Cas.  455.)     238. 

All  written  contracts,  whether  under  seal 
or  not,  ought  to  be  construed  favour- 
ably, so  as  to  support  and  effectuate  the 
apparent  intention  of  the  parties,  as  far  as 
possible,  consistently  with  the  rules  of  law. 
The  intention,  however,  must  not  be  imputed 
by  mere  conjecture,  but  (subject  to  the  pre- 
ceding remarks)  it  must  be  collected  from 
the  instrument  itself;  and  in  general  no 
construction  is  to  be  made  contrary  to  the 
words;  and  the  words  are  generally  to  be 
construed  in  their  ordinary  and  proper  sense, 
where  they  are  capable  of  being  carried 
into  effect  in  that  sense,  unless  from  the 
context  or  the  surrounding  circumstances  it 
is  plain  that  the  parties  intended  to  use  them 
in  some  other  sense.    And  if  the  words  are 
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susceptible  of  two  senses,  the  sense  which  is  ^^^  n. 

agreeable  to  law  is  to  be  preferred  to  that 1-1- 

which  is  contrary  to  law,  and  the  sense  which 
is  the  most  reasonable  to  that  which  is  less 
reasonabla  And  the  construction  should  be 
made  not  merely  upon  particular  words  or 
parts,  but  upon  the  entire  instrument,  so  as 
to  give  effect,  if  possible,  to  evety  part  and 
every  word,  as  well  as  to  the  evident  object 
And  intent,  without  violence  to  any  word  or 
part ;  though,  if  necessary,  the  words  may  be 
transposed,  or  their  grammatical  construction 
^disr^aided,  or  a  part  totally  repugnant  to  the 
general  intent  may  be  controlled  or  rejected. 
(Sm.  Law  of  Prop.  5th  ed  par.  2512- 
2514;  Sm.  Con.  451-7;  Ad.  Con.  1024-7; 
Chit  Con.  72, 75-84, 88, 99, 100, 594.)  289. 
Recourse  may  be  had  to  the  recitals  to  Effect  of 

TodtaLi. 

explain  doubtful  words  in  the  operative  part 
of  a  deed  or  agreement,  but  not  to  control 
clear  and  unambiguous  words  in  the  operative 
part  (Chit.  Con.  82,  83 ;  Sm.  Law  of  Prop. 
£th  ed.  par.  1742.)    240. 

An  erroneous  addition  will  not  vitiate  a  Erroneous 

addition. 

prior  adequate  designation  or  description. 
Falsa  demonstratio  non  nocet.  (Chit  Con. 
84;  SmLaw  of  Prop.  5th  ed  par.  1754.)  24L 

Of   two    totally    repugnant  clauses,  the^^^pu?- 
former  is   to  be  received,  and  the  latter 
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Pabt  IL  rejected.     (Chit.  Con.  88 ;  Sm.  Law  of  Prop. 

'—^  5th  ed.  par.  25 1 9.)    242. 

Contracts         Contracts  made  in  one  country  concerning 

made  in  one  ^  ^ 

S'pS^***  real  property  in  another,  are  to  be  inter- 
SSS^to  preted  according  to  the  law  of  the  country 
^°  ^'  in  which  the  property  is  situate.  But  a 
contract  concerning  personalty  is  generally 
to  be  governed  by  the  law  of  the  country 
where  the  contract  is  made,  as  regards  its 
nature,  obligation,  and  effect;  and  by  the 
law  of  the  country  where  the  contract  is  to 
be  performed,  as  regards  the  performance  of 
it;  and  by  the  law  of  the  country  where  the 
contract  is  to  be  enforced,  as  regards  the 
proceedings  for  enforcing  it.  (Ad.  Con.  1034; 
Chit  Con.  88-90;  Scott  v.  PUkington,  2 
Best  &  Sm.  11 ;  Peninavlar  &  Oriental  Co. 
V.  Shand,  3  Moo.  P.  C.  (N.  S.)  272,  290.) 

243. 

f^^  If  two  or  more  persons  bind  themselves  to 

contractB.     ^^  ^^  ^^^  there,  in  the  aboence  of  words  or 

reasons  to  the  contrary,  the  general  rule  is, 
that  they  are  bound  jointly,  and  not  seve- 
rally. But  even  though  the  agreement  be 
prima  facie  joint,  it  may  be  construed  to 
be  several,  if  the  interest  of  either  party 
appearing  on  the  face  of  the  instrument 
requires  it.  And,  on  the  other  hand,  even 
though  the  agreement  be  prima  facie  several. 
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yet  if  ambiguous,  it  will  be  construed  to  be  P^  Y' 

joint,  if  the  interest  be  joint.     (Chit.  Con.  94 ; '—^ 

A<L  Con.  965-6.)    244, 

Where  several  persons,  not  being  partners, 
enter  into  a  common  liability,  each  has  an 
implied  authority  from  the  others  to  dis- 
charge  it ;  so  that  if  one  pays  more  than  his 
share,  he  may  recover  the  excess  beyond  his 
share  from  the  others,  as  money  paid  for 
them  at  their  request  (Ad.  Con.  24  ;  Chit. 
Con.  541-2.)    245. 

If  a  contract  is  in  the  alternative,  the  con-  contract  in 

the  altema- 

tractor  has  the  right  of  election ;  but  if  the  **^®* 
one  thing  cannot  be  performed,  the  contractor 
must  perform  the  other.    (Chit.  Con.  640 ; 
Ad.  Con.  1038.)    246. 
Where  no  time  is  fixed,  a  contract  must  be  Time  for 

'  periorm- 

'  performed  within  a  reasonable  time.     (Chit.  *"*** 
Con.  640 ;  Ad.  Con.  194)    247. 

Where  a  contract  is  to  be  performed  within 
a  certain  time  after  the  date,  it  seems  that 
the  day  of  the  date  is  to  be  excluded.  (Chit. 
Con.  642.)    248. 

A  certain  time  from  the  "  making"  of  an 
agreement  or  "from  henceforth,''  is  to  be 
computed  from  the  execution,  not  from  the 
date.    (Chit.  Con.  642.)    249. 

Where  "from  six  to  eight  weeks  "  is  named 
in  a  contract,  as  the  time  for  payment,  an 

k3 
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Pabt  il  action  may  be  brought  for  the  money  before 

the  expiration  of  eight  weeks.     {Askforth  v. 

Bedford,  ImB..  9  CT.  20.)    250. 

Ordinarily  and  prim&  facie,  a  month 
in  a  contract  means  a  lunar  month  (Sugd. 
V.  &  P.  14th  ed.  257;  Chit.  Con.  641; 
Byles,  188;  but  see  Ad.  Con.  91;  Wharton), 
except  in  mercantile  contracts,  where  it 
means  a  calendar  month.  In  statutes  passed 
before  the  end  of  the  year  1850,  it  prima 
facie  means  a  lunar  month;  but  in  statutes 
passed  after  the  year  1850,  it  prima  facie 
means  a  calendar  month.  (Chit.  Con.  641 ; 
Byles,  188 ;  13  &  14  Vict.  c.  21,  s.  4.)    261. 

Where  a  man  undertakes  to  make  a  thing 
"  as  soon  as  possible,"  he  must  be  deemed  to 
have  undertaken  to  make  it  as  soon  as  a 
person  having  all  such  appliances  as  he  might 
reasonably  be  expected  to  possess,  could 
reasonably  be  expected  to  do  it,  and  not 
merely  as  soon  as  he  could  conveniently  do  it 
under  the  actual  circumstances.  (Hydraulic 
Co.  v.  McHaffie,   4   Q.   B.  D.  (Ap.)  670.) 

261a. 

w^j«J^time      Prior  to  the  Supreme  Court  of  Judicature 

^Zf    -^cti>  1873,  the  time  appointed  for  the  doing 

*"^*'         of  a  single  act  was  generally  of  the  essence 

of  the  contract  at  Law.    But  even  where  time 

was  not  originally  of  the  essence  of  the  con- 
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tract,  it  might  be  made  80  by  a  notice  &om  ^^^  li- 
the opposite  party  to  do  the  act  within  a ! — 

reasonable  time.  (Ad.  Con.  1041.)  By  that 
Act,  &  25,  clause  (7),  it  is  enacted  that 
''Stipulations  in  contracts,  as  to  time  or 
otherwise,  which  would  not  before  the  pass- 
ing of  this  Act  have  been  deemed  to  be  or  to 
have  become  of  the  essence  of  such  contracts 
in  a  Court  of  Equity,  shall  receive  in  all 
Courts  the  same  construction  and  effect  as 
they  would  have  heretofore  received  in 
Equity."    262. 

In  the  absence  of  express  stipulation,  or  Demand  of 

peiform- 

of  any  particular  reason  for  it,  a  request  or  "«»• 

a  demand  of  performance  is  not  necessary. 

(Chit.  Con.  645.)    263. 

With  regard  to    the  cases    where   per-  excusos  for 
"  *      non-per- 

formance is  excused :  First,  where  the  per-  'o™ance. 

formance  depends  on  the  continued  existence 

of  a  person  or  thing,  a  condition  is  implied 

that  the  impossibility  of  performance  arising 

fiom  the  perishing  of  the  person  or  thing 

without  the  fault  of  the  contractor,  shall 

excuse  the  performance.    (Taylor  v.  Cold- 

weU,  3  Best  &  Sm.  826,  839 ;  Appleby  v. 

Myers,  L.  R    2    C.    P.    (Ex.    Ch.)    651.) 

Secondly,  non-performance  is  excused,  if  the 

thing  contracted  to  be  done  is  antecedently 

impossible,  or  becomes  impossible  by  the  act 
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Paot  II.  or  defeult  of  the  promisee,  or  by  the  act  of 

'-^  God,  or  of  the  law,  or  of  public  authority:  as 

where  a  pianist  engages  to  play,  but  is  pre- 
vented by  illness  {RobiTison  v.  Davison,  L.  R. 
6  Ex.  269;  Cuv/nvnghcum  v.  Dunn,  L.  R 
3  C.  P.  D.  ( Ap.)  443) ;  or  where  a  person  agrees 
to  sell  the  whole  or  a  part  of  a  specific  crop 
to  be  grown  on  specified  land,  and  the  crop 
on  that  land  fails,  without  any  fault  of  the 
vendor.  {Howdl  v.  Caupland,  L.  R  9  Q.  B. 
462 ;  1  Q.  B.  D.  (Ap.)  258.)  But  it  is  not 
excused  by  any  other  subsequent  impossi- 
bility of  performing  the  thing  contracted  to 
be  done.  Thirdly,  non-performance  is  ex- 
cused, (1).  If  the  opposite  party  refuses  or 
fails  to  perform  his  part  of  the  contract,  in 
the  case  of  his  performance  being  a  condition 
precedent.  (2).  Where  the  contract  is  based 
on  the  supposed  existence  of  a  certain  state 
of  things,  as  a  condition  precedent,  and  it  is 
found  not  to  exist.  (3).  In  the  case  of  cove- 
nants or  stipulations  founded  on  a  mutual 
obligation.  But  where  the  defendant  has 
taken  the  benefit,  in  a  substantial  manner,  of 
the  contract,  he  cannot  repudiate  the  con- 
tract on  account  of  a  failure  of  a  part,  though 
an  important  part  of  the  consideration.  And 
in  the  case  of  independent  mutual  contracts, 
each  party  has  his  remedy  on  the  promise  of 
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the  other^  without  performing  his  own  pro-  P^"*  ^' 
misa     (Chit  Coa  646-653 ;  Ai  Con.  460,    '^'^ 
916, 1032-4,  1044;  RuaaeUy.BaBandeira, 
13  C.  B.  (N.  S.)  149;  Brotvn  v.  Mayor,  Jkc^, 
of  London,  13  C.  B.  (N.  S.)  828 ;  Boast  v. 
Firth,  L,  R  4  C.  P.  1 ;  Simpson  v.  Gripping 
L.  R  8  Q.  B.  14 ;  Carter  v.  ScargUl,  L  R 
10  Q.  B.  564.)    Fourthly,  non-performance 
is  excused,  and  indeed  justified,  if  the  contract 
is  illegal.     {Cowan  v.  MUbowm,  L.  R  2 
Ex.  230;  PkvinsY.  Downing,  L.  R 1  C.  P.  D. 
220 ;  Poibssard  v.  Spiers,  L.  R  1  Q.  B.  D. 
410.)    254. 
A  gratuitous  promise  may  be  revoked,  so  Readndingr, 

discharging^ 

lone  as  nothine:  has  been  done  on  the  faith  f^^w^pens- 
of  it.  But  in  general  a  contract  based  on  a  «>»*™^ 
good  consideration  cannot  be  rescinded  ex- 
cept by  the  consent  of  both  parties,  unless  it 
is  tainted  by  fraud.  Where  it  may  be 
rescinded  by  one  party,  it  can  only  be  re- 
scinded within  a  reasonable  time,  and  by  a 
party  who  is  in  no  default,  and  provided 
both  parties  can  be  placed  in  their  original 
position.     (Chit.  Con.  653-4 ;  Ad.  Con.  919.) 

256. 

We  have  seen  that  a  contract  imder  seal 
can  only  be  discharged  by  a  deed  or  by  a 
judicial  or  legislative  act.  But  a  parol  con- 
tract, even  in  writing,  may,  before  breach  of 
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^I^  Y'  it,  be  discharged,  or  the  performance  of  it, 

'—^  or  any  part  of  it,  may  be  dispensed  with  by 

a  subsequent  verbal  agreement.  But  after 
breach,  the  contract,  though  it  be  only 
verbal,  and  the  liability  of  the  promissor 
thereon,  cannot  be  discharged,  except  by  a 
deed  or  by  accord  and  satisfetction.  To  this 
rule^  however,  bills  and  notes  are  an  excep- 
tion ;  for  they  may  be  discharged  by  parol 
without  consideration.  (Ad.  Con.  918-920, 
974-5 ;  Chit  Con.  688-9 ;  Byles,  182 ;  Rose. 
22.)    256. 

Where  a  person  claiming  to  be  paid  for 
work  did  the  work  under  a  written  contract, 

and  the  document  has  been  altered  in  a 

■ 

material  part  by  the  person  for  whom  the 
work  was  done,  there,  though  the  document 
may  not  be  binding  on  the  opposite  party 
who  did  the  work,  yet  it  may  be  looked  at 
to  see  what  the  terms  of  the  contract  were, 
so  as  to  preclude  such  opposite  party  from 
claiming  inconsistently  with  the  document. 
(Pattinaon  v.  LucJdey,  L.  E.  10  Ex.  330.) 

267. 

It  has  been  held  that  where  the  subsequent 
agreement,  if  it  had  been  an  original  agree- 
ment, would  have  been  required  by  the 
Statute  of  Frauds  to  have  been  in  writing, 
it  cannot  operate,  if  it  is  not  in  writing,  even 
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as  a  rescissioii  of  the  original  agreement.  ^^^J^- 
{NoUe  V.  Ward,  L.  R  1  Ex.  117;  2  Ex. — —'  - 
(Ex.  Ch.)  135.)    268. 

Unless   there  is   an   express  or  implied  J?^ntSCt 
stipulation  to  the  contraiy,  there  is  an  im-^^*^*'**^ 
plied  condition,  in   contracts  for  personal 
services,   that   the    death  of   either  shall 
dissolve  the  contract.    (Farrow  v.  Wilson^ 
L.E.4C.P.744.)    2fi9. 

If  the  subject-matter  of  an  agreement  8t«»ap8. 
is  of  less  value  than  BL,  a  stamp  is  not 
requisite ;  and  a  mere  acknowledgment  of 
money  or  property  requires  no  stamp.  And 
the  Stamp  Acts  are  to  be  construed  strictly, 
and  not  to  be  extended  to  cases  not  clearly 
falling  within  their  provisions.  (Chit.  Con. 
109,  114,  116;  Eosc.  12th  ed.  266-7; 
Vacher's  Pocket  Digest  of  Stamp  Duties.) 

260. 

An  instrument  requiring  a  stamp  is  not 
receivable  in  evidence,  for  the  purpose  for 
which  it  was  made,  until  it  is  stamped; 
but  it  may  be  received  in  evidence  for  a 
collateral  purpose.  And  it  may  be  stamped 
at  any  time  before  it  is  produced  for  trial,  on 
payment  of  a  penalty  in  most  cases.  (Chit 
Con.  108,  123-4 ;  Griffiths  &  Holmes  on 
Bankruptcy,  112 ;  Ponaford  v.  Walton,  L 
R3C.  P.  167.)    26L 
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TITLE  II. 

OF  INJURIES  TO  PROPRIETARY  RIGHTS. 


CHAPTER  I. 

OF  INJURIES  TO  REAL  PROPERTY. 

Pabt  II.  The  injuries  to  real  property  are  principally 
Cap. L    six :  1.  Ouster;  2.  Trespass;  3.  Nuisance; 
4.  Waste ;    5.  Subtraction ;  6.  Disturbance. 

262. 

I.  Of  Ouster. 
ourter,  how      1.    Ouster   is    the    deprivation    of    the 

effected. 

possession.  It  is  effected  by  abatement^ 
intrusion,  disseisin,  or  deforcement.  (3  Ste. 
Com.  478-6.)  Abatement  is  a  wrongful 
entry  by  a  stranger,  on  the  death  of  the 
owner  of  the  inheritance.  Intrusion  is  a 
wrongful  entry  by  a  stranger,  on  the  deter- 
mination of  a  particular  estate  of  freehold, 
before  the  remainderman  or  reversioner 
enters,  or  a  wrongful  entry  on  the  demesnes 
of  the  Crown,  and  taking  the  profits  thereof. 
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Disseisin  is  a  wrongful  putting  out  of  a  PabtIL 
person  seised  of  the  freehold  in  actual  pos-    Gap.  I. 
session.    Deforcement  is  a  detainer  of  the 
freehold  from  the  person  entitled,  in  other 
cases.       (Sm.  Law  of  Prop.   5th  ed.  par. 
1460-1474.)     263. 

II.  Of  Trespass. 

In  a  wide  sense,  a  trespass  is  an  injurious  J^^"J^®' 
act^  not  amounting  to  treason  or  felony.  (Ad. 
Torts,  139 ;  Wharton.)    264. 

But  a  trespass  on  land,  in  the  generic 
sense  of  the  term  land,  is  an  unwarrantable 
entry  on  it,  or  an  unwarrantable  use  of  it, 
either  personally  or  by  one's  servants  or 
cattle.  (Selw.  1295;  3  Ste.  Com.  487,  489  ; 
Bosc.  613.)  Thus,  the  throwing  a  heap  of  J^»"^  ®' 
stones,  or  pouring  water  out  of  a  pail,  or 
planting  posts  or  rails,  on  another's  land, 
and  even  the  mere  walking  upon  it,  without 
damage  to  the  soil  or  grass,  is  a  trespass. 
(Ad.  Torts,  139,  142-3.)  When  a  footpath 
is  dedicated  to  the  public,  it  has  been  held 
that  there  is  a  reservation  of  the  right  to 
plough  it  up !  (Arnold  v.  Blaker,  L.  R.  6 
Q.  B.  (Ex.  Ch.)  433) ;  and  that  if  it  becomes 
impassable  after  being  ploughed  up,  the 
public  have  no  right  to  pass  over  the  adjoin- 


114  INJUEIES  TO 

■^f^JJ'  ing  part  of  the  field !     (Arnold  v.  Holbrook, 
Ca^.  l    L.  R  8  Q.  B.  96.)    265. 
Action  by        If  buildings  are  tortiously  and  permanently 

tenttnt  And     ••«•  i^i  i 

reversioner  injured  Dv  a  third  person,  the  tenant  may  sue 

for  injury  to 

buildings,  xn  respect  of  the  injury  in  an  occupation 
point  of  view,  and  the  reversioner  in  respect 
of  the  diminution  in  the  saleable  value  of 
the  property.    (Ad.  Torts,  158.)    266. 

inA^to       Where  trees    are   injured,   damages  are 

*''®"-  recoverable  by  the  occupier  and  by  the  re- 
versioner— damages  for  the  loss  of  shade, 
shelter,  and  fruit,  by  the  former;  damages 
for  the  loss  of  the  timber,  by  the  latter. 
(Ad.  Torts,  181 ;  Mayne,  238.)    267. 

Expelling  a      A  mere  trespasser  may  be  elected,  and  if 

trespasser.  *  •/  .1  » 

necessary,  by  force  ;  unless  he  is  permitted 
to  remain  without  effort  to  remove  him  ;  in 
which  case  he  will  gain  a  possession.  (Ad. 
Torts,  141 ;  Ad.  Con.  365 ;  see  supra,  par. 
14.)  268. 
gj^jj^'of  In  actions  for  trespass,  the  jury  ai-e  not 
limited  to  the  actual  injury  inflicted,  and 
may  take  any  circumstances  of  aggravation 
into  account.  Thus,  substantial  damages  may 
be  recovered  against  a  wilful  intruder  into 
a  dwelling-house,  though  no  actual  injury 
has  been  done  either  to  person  or  property. 
(Rose.  615 ;  Mayne,  242 ;  Ad.  Torts,  179.) 
269. 
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IIL  Of  Nuimnces.  ^J^}J' 

•^  Tit.  II. 

A  nnisance  has  been  abeady  defined.  (See ! 

supra,  par.  20.)  (a).    270. 
A  pei'son  will  become  liable  to  an  action  in^urfouniy 


or 
reanon- 
enioy. 
ment  uf  it. 


raettnf 

for  a  nuisance,  by  erecting  a  building  which  JJ^^* 
overhangs  another's  house  or  land:  or  byjjj/***^ 
fixing  a  spout  or  projection  which  tends  to 
cause  a  quantity  of  water  to  descend  on 
another's  house  or  land ;  or  by  firing  off  ex- 
plosive  substances,  close  to  his  neighbour's 
land,  in  order  to  frighten  the  game ;  or  by 
setting  up  a  noisy,  noxious,  or  offensive  trade, 
such  as  a  smith's  foige,  a  brewery,  a  soap- 
boOery,  a  taUow-fumace,  a  dye-house,  or 
smelting  works,  or  by  burning  bricks ;  im- 
less  it  is  in  a  place  where  it  does  not  amount 
to  a  nuisance  to  the  party  complaining,  or 
the  person  exercising  it  can  establish  a  pre- 
scriptive right,  by  showing  that  he  has  exer- 
cised it  without  molestation  or  interruption 
in  the  same  manner  for  twenty  years.  So  a 
person  will  be  liable  by  erecting  a  privy  or 
hogstye,  to  the  annoyance  of  his  neighbour, 
or  allowing  the  filth  of  his  cesspool  or  drain 
to  percolate  through  his  neighbour's  land 
and  contaminate  the  water  of  his  well  or 

(a)  Ab  to  a  nttiBftnce  in  a  river,  see  WhUe  v.  PhUlipi, 
15  C.  B.  (N.  S.)  245. 
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Part  il  spring,  or  to  enter  the  drain  for  waste  water 
Cap.  L  through  his  neighbour's  land.  And  so,  if  a 
man  injures  the  grass  or  com  or  cattle  of 
another,  or  obstructs  the  private  way,  or  in 
any  other  manner  besides  that  akeady  men- 
tioned, corrupts  or  diverts,  or  prejudicially 
affects  the  watercourse  of  another,  it  is  a 
nuisance,  for  which  the  law  will  give  a 
remedy.  (Ad.  Torts,  74-5,  78-9;  Broom 
Com.  757-8  ;  Selw.  1129 ;  3  Ste.  Com.  491-2 ; 
Gale,  388, 404, 406-8  ;  Rose.  514, 515 ;  Bam- 
ford  V.  Tumleyy  3  Best  &  Sm.  62 ;  Cavey  v. 
LedbiUer,  13  C.  B.  (N.  S.)  470 ;  HodgJdnson 
v.  Ennor,  4  Best  &  Sm.  229 ;  Tipping  v.  St 
Helen's  Smelting  Co,,  4  Best  &  Sm.  608, 
616 ;  11  H.  L.  Cas.  642  ;  Ihottson  v.  Peat, 
3  Hurl.  &  Colt.  644;  Cator  v.  Leunaham 
Board  of  Works,  5  Best  &  Shl  127.)    271. 

If  the  occupier  of  a  house  allows  the  filth 
which  arises  on  his  premises,  or  which  he  is 
bound  to  receive  in  his  drain,  to  enter  neigh- 
bouring premises,  otherwise  than  by  the  old 
accustomed  channel,  through  want  of  repair 
of  the  drain,  he  is  liable  in  damages,  though 
he  may  be  ignorant  of  the  want  of  repair,  or 
even  of  the  existence  of  the  drain,  and  though 
he  may  have  been  guilty  of  no  wilful  neglect 
(Hvmiphinea  v,  Cousina,  L.  R  2  C.  P.  D.  239.) 
272. 
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If  a  man  erects  a  bmlding  so  close  to  the  ^^J^ 
house  or  other  buUding  of  another  as  to  pre-  Caf.  L 
vent  the  latter  from  enjoying  the  light  so 
freely  as  he  used,  he  may  have  redress,  if  he 
has  been  in  the  enjoyment  of  the  light  to  his 
house  or  other  building  for  twenty  years,  or 
if  the  person  affecting  his  light  were  the 
person  from  whom  he  purchased.  (See  infra, 
par.  431-^.)    278. 

The  remedy  in  all  these  cases  is  by  action  Bemady  in 
for  damages.    274. 

An  action  cannot  be  maintained  on  the  ^?*^^^ 
mere  groimd  that  the  cause  of  action  dimi-  JJJm^ 
nishes  the  pleasing  of  the  party  affected  by 
it.  So  that  the  building  of  a  wall  which 
merely  shuts  out  a  prospect,  without  ob- 
structing the  light,  or  the  opening  of  a  win- 
dow which  destroys  the  privacy  of  another, 
is  not  actionable.  (Selw.  1130 ;  3  Ste.  Com. 
491-2 ;  Gale,  285 ;  Rose.  515.  See  infra, 
par.  438,  439.)    276. 

IV.  Of  Waste. 

Waste  is  that  which  tends  to  the  perma-  Definition. 
nent  depreciation  of  the  value  of  the  inheri- 
tance.   It  is  either  voluntary,  which  is  an  voluntary 

w»ite. 

offence  of  commission,  as  by  pulling  down 

a  house :  or  it  is  permissive,  which  is  an  PermiMWo 
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Fabt  il  offence  of  omission  only,  as  by  suffering  it  to 

Tit.  il  - »  ^  o     ^ 

Cap.  l    fall  for  want  of  necessary  repairs.     (Co.  Litt. 

53  a ;  2  BL  Com.  281 ;  Burton,  §  718.)    276. 

SSSl^'         Voluntary  waste  chiefly  consists  in  these 

^^^  things :— 1.  Felling  or  destroying  trees.  2. 
Destroying  or  injuring  buildings.  3.  Open* 
ing  mines  or  pits.  4.  Altering  the  property. 
5.  Destroying  heirlooms.  (1  Cm.  T.  3,  c.  2, 
§  1.)  6.  Destroying  certain  kinds  of  living 
creatures  which  are  regarded  as  part  of  the 
inheritance.    277. 

1.  Waste  in      1.  A  tenant  for  life  may  cut  down  timber 

trees  asd 

hedges.       ^pggg  for  the  ordinary  reparation  of  houses  or 

For  what  ,  , 

purposes     fenccs ;  but  he  cannot  cut  down  tmiber  to 

tenant  for  ' 

tto^^  *^**  build  new  houses  or  to  repair  those  that  he 
himself  has  improperly  suffered  to  fall  into 
decay.    (1  Cru.  T.  3,  c.  1,  §  19  ;  Co.  litt. 

whHt  is      53  b )    Timber  trees  are  those  which  serve 

timber.  ^ 

for  building  or  reparation  of  houses,  such  as 
oak,  ash,  and  elm,  of  the  age  of  twenty  years 
and  upwards.  (1  Cru.  T.  3,  c.  2,  §  5 ;  2  Bl. 
Com.  281 ;  Co.  Litt.  53  a.)  By  the  custom 
of  some  countries  certain  trees  not  usually 
considered  as  timber  are  deemed  to  be  such ; 
as  being  there  used  for  building.  (1  Cru.  T. 
3,  c.  2,  §  6 ;  2  BL  Com.  281 ;  Co.  Litt.  53  a.) 

278. 

Destruction      jf  a  tcuaut  for  life  suffers  the  young  ger- 
•  aboui  jjjjnjj  Qp  shoots  to  be  destroyed,  or  cuts  down 
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willows,  birch,  &c.,  standing  in  the  defence  ?.^*VJ* 

'  '         '  ^  ,  Tit.  II. 

and  safeguard    of  a  honse,  or  fruit  trees  Cap.  i. 


standing  in  a  garden  or  orchard,  or  suffers  a  ahoiiae,fniit 
quickset  fence  of  whitethorn  to  be  stubbed  fentMs. 
up  OT  destroyed,  it  is  waste.     (1  Cm.  T.  3, 
c.  2,  §  8,  9 ;  Co.  Litt.  53  a.)     279. 

Estates  for  life  are  usually  given  "  without  ^8^°^^. 
impeachment  of  waste."  And  where  this  is  topIIfS?^* 
the  case,  the  tenant  for  life  has  a  right  to  feU  ^^^^' 
timber  and  convert  it  to  his  own  use,  and  he 
is  entitled  to  the  property  of  all  timber  trees 
blown  down.  (1  Cru.  T.  3,  c.  2,  §  51,  54.) 
And  prior  to  the  Supreme  Court  of  Judicature 
Act,  1873,  he  might,  at  Law,  cut  down  even 
timber  serving  for  shelter  or  ornament  to  a 
mansion-house  or  its  grounds,  or  timber  not 
fit  to  be  feUed ;  which  is  commonly  called 
equitable  waste,  because  it  was  deemed 
improper  and  restrainable  in  Equity,  though 
it  was  permitted  at  Law.  (Sm.  Eq.  Manual, 
13th  ed.par.  767-768  a.)  But  by  that  Act,  s.  25, 
clause  (3),  it  is  enacted  that  "  an  estate  for  life 
without  impeachment  of  waste  shall  not  con- 
fer or  be  deemed  to  have  conferred  upon  the 
tenant  for  life  any  legal  right  to  commit  waste 
of  the  description  known  as  equitable  waste, 
unless  an  intention  to  confer  such  right  shall 
expressly  appear  by  the  instrument  creating 
such  estate.''    280. 
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Pabt  n.      The  prohibitions  against  waste  apply  with 
Gap.  l    even  greater  force  to  tenants  for  years.    But 


Rights  of     where  the  clause  "  without  impeachment  of 
ym.  ^    waste"  is  inserted  in  a  lease  for  years,  it  will 
have  the  same  effect  as  when  inserted  in  the 
conveyance  of  an  estate  for  life.    (1  Cm.  T. 
8,c.  2,§12.)    281. 
b  uSJ^*"      2.  Waste  may  be  done  in  buildings  by 
"  piming  them  down,  or  by  suffemig  them  to 

be  uncovered,  whereby  the  timbers  become 
rotten.  (1  Cru.  T.  3,  c.  2,  §  11 ;  Co.  Litt. 
53  a.)    282. 

If  glass  windows,  though  put  in  by  the 
tenant  himself,  are  broken  or  carried  away, 
it  is  waste.    So  it  is  of  wainscot  benches, 
doors,  floors,  furnaces,  and  the  like,  annexed 
or  fixed  to  the  house  either  by  the  rever- 
sioner or  the  tenant.    (1  Cru.  T.  3,  c.  2,  §  13 ; 
2  BL  Com.  181 ;  Co.  Litt  53  a.)    288. 
J^^J^"      3.  A  tenant  for  life  or  years  cannot  dig 
^ee  and    f^^  gravcl,  lime,  clay,  brick-earth,  stone,  &c., 
where  there  are  no  pits  open,  except  for  the 
reparation  of  buildings  or  manuring  of  the 
land.    A  tenant  for  life  or  years  may  work 
open  mines,  but  may  not  dig  for  any  new 
mine.     (1  Cru.  T.  3,  c.  2,  §  14,  16 ;  2  Bl. 
Com.  282 ;  Co.  Litt.  53  b,  54  b.)    284. 
4.  Altering       4.  If  a  tenant  converts  one  kind  of  land 

uiG  pro- 

^*^y*        into  another,  or  makes  alterations  in  the 
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premises,  though  they  greatly  enhance  the  Part  li. 
valae  of  it,  it  is  waste  ;  because  he  has  the    Cap.  i. 


use,  and  not  the  dominion ;  and  the  owner 
has  a  right  to  have  the  old  features  and 
associations  of  the  property  unaltered.  So 
that  an  action  may  be  maintained  even  for 
inclosing  and  cultivating  waste  land,  or 
pulling  down  old  buildings  and  substituting 
new  ones  of  greater  value.  (Ad.  Torts,  120- 
1 ;  Sm.  Law  of  Prop.  6th  ed.  3395 ;  Coote, 
LandL  and  Ten.  232-3.)    286. 

5.  The  destruction  of  heirlooms  is  waste,  f;  i>««tnic- 

tion  of  heir- 

(1  Cm.  T.  3,  c.  2,  §  20.)    286.  ^~°^' 

6.  Waste  may  also  be  committed  in  ponds,  JvJ^*«  •■ 
dove-houses,  warrens,  parks,  and  the  like,  by  "Jj^f  ^"*" 
80  reducing  the  number  of  creatures  therein 

tiiat  there  will  not  be  sufficient  for  the  rever- 
sioner.   (2  Bl.  Com.   281 ;  Co.  Litt.  53  a.) 

287. 

Tenants  in  fee  or  in  tail  may  commit  every  wai>te  by 

''   tenants  in 

kind  of  waste.    288.  {•*,}?  **"' 

for  life,  or 

Tenants  for  life  are  punishable  for  waste,  '*»*'y~"'- 
whether  commissive  or   permissive,  unless 
their  estates  are  made  without  impeachment 
of  waste.    289. 

A  tenant  for  years  is  liable  fur  commissive 
waste,  unless  his  interest  is  created  without 
impeachment  for  waste;  and  he  is  bound  to 
take  reasonable  care  of  the  property ;  but  a 

G 
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Part  II.  tenant  at  will  or  from  year  to  year  is  not 
Cap.  I.    liable  for  permissive  waste.  (AA  Torts,  119  ; 


Sm.  Law  of  Prop.  5th  eA,  par.  3398-34!04! ; 

AA  Con.  84f3.)    290. 
A  tenant  for  life  or  years  is  liable  for 

commissive  waste  by  a  stranger.    (AA  Torts, 

127.)    29L 
Inspection       A  lossor  has  a  right  of  inspecting  to  see 

of  premises  "  x  « 

by  lessor,  jf  there  is  commissive  waste;  and  if  the 
lessee  prevents  the  inspection,  he  may  be 
made  to  pay  substantial  damages,  even 
though  no  waste  may  have  been  done.  (Ad. 
Torts,  4th  eA  247.)    292. 

Waste  by         Ecclesiastical  persons,  being  considered  in 

occlesiasti-  *  ^ 

cai  persons,  most  rcspccts  as  tcuauts  for  life  of  the  lands 
which  they  hold  jure  ecclesise,  are  disabled 
from  committing  any  kind  of  waste.  (1  Cru. 
T.  3,  c.  2,  §  71.)  But  the  right  of  a  rector  to 
recover  from  the  representatives  of  his  pre- 
decessor damages  for  waste  is  confined  to  the 
case  of  dilapidations  to  houses,  buildings, 
walls,  and  fences,  and  does  not  extend  to 
waste  committed  by  digging  gravel  in  the 
glebe.    (Ro88  v.  Adcock,  L  R.  3  C.  P.  655.) 

293. 

Waste  by        E vcry  copyholdcr  may,  of  common  right, 
tenaiitsof    as  incident  to  the  grant,  take  housebote, 
hedgebote,  and  ploughbote,  upon  his  copy- 
hold ;  and  the  lord  must  leave  sufficient  for 


manor. 


s 
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that  and  the  reparation  of  the  houses.    And  Part  ll. 

Tit.  II. 

there  may  be  a  custom  for  the  tenants  to  fell  Cap.  i. 
timber  for  their  own  use,  though  not  needed 
for  repairs.  But,  by  the  general  custom  of 
most  manors,  timber  is  the  property  of  the 
lord;  and  a  copyholder  cannot  commit  any 
kind  of  waste,  unless  there  is  a  particular 
ctistom  to  warrant  it.  A  copyholder  for  life 
is  punishable  for  permissive  waste.  (1  Cm. 
T.  10,  c.  3,  §§  3,  7, 15 ;  Blewett,  app.,  Jenkins^ 
resp.,  12  C.  B.  (N.  S.)  16.)     294. 

By  reason  of  his  ownership  of  the  soil, 
subject  only  to  the  interests  of  the  com- 
moners, the  lord  may  take  and  sell  gravel, 
marl,  loam,  and  the  like,  in  the  waste,  and 
make  any  other  use  of  the  soil,  so  long  as  he 
does  not  infringe  on  the  commoners'  rights. 
(Rail  V.  Byron,  L.  R.  4  Ch.  D.  667,  675.) 

295. 

V.  Of  Siibtradion. 

Subtraction  is  the  withdrawal  of,  or  the 
neglect  to  perform  any  suit,  duty,  custom,  or 
service,  such  as  the  oath  of  fealty,  suit  of 
court,  rent,  or  other  service  due  to  the  lord 
of  the  fee.  For  this,  the  remedy  is,  distress 
by  way  of  pledge  to  enforce  performance. 
(3  Ste.  Com.  498-500.)    296. 

02 
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Pabt  II.  VI.    Of  Disturbance. 

Tit.  II.  "^ 

^'  •       Disturbance  ia  usually  a  wrong  done  by 

Dkturbanoe  hindering  the  owner  of  a  hereditament  in 

the  regular   and  lawful    enjoyment  of  it. 


296a.     Such 

of  fnnchiBe,  1.  The  disturbance  of  franchise,  for  which 
an  action  will  lie.    207. 

oommon,  2.  The  disturbance  of  common,  by  putting 
on  the  cattle  of  a  stranger,  or  by  putting  on 
creatures  which  are  not  commonable,  or  more 
than  the  proper  number  of  creatures,  or  by 
destroying  the  common,  or  ploughing  up  the 
soil,  erecting  fences,  driving  out  the  cattle, 
&c.;  for  which  an  action  will  lie,  and  in 
some  instances  a  distress.    208. 

right  of  w«3r,  3.  The  disturbance  of  a  right  of  way;  for 
which  an  action  for  damages  will  lie.    299. 

tenanto,  4.  The   disturbance   of   tenants,  by  the 

driving  them  away  from  the  estate;  for 
which  a  landlord  has  an  action  for  damages. 
300. 

•nd  pfttron.  5.  The  disturbance  of  patronage,  which  is 
an  obstruction  of  a  patron  in  presenting  to  a 
benefice.    (3  Ste.  Com.  501-6.)    30L 

VII.  Other  Injuries  to  Real  Property. 

Endangw-       It  may  here  be  observed  that  a  person  who 
Slu^Si.    P^^  down  a  house  or  wall  which  touches 
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tlie  house  or  wall  of  another  person  is  liable  Part  IL 

....  ^  ,  Tit.  11. 

tor  any  damage  ansing  from  want  of  due  care    Cap.  i. 


and  skill  and  proper  precautions.  And  if  a 
person  makes  an  excavation  on  his  land  close 
to  his  neighbour's  house,  in  an  improper 
manner,  or  without  giving  his  neighbour 
notice  and  opportunity  to  protect  it,  he  will 
be  responsible  for  any  damage  tiiereby  occa- 
sioned, if  his  neighbour's  house  has  been 
erected  long  enough  to  have  acquired  a  right 
of  support  (Ad.  Torts,  86-7 ;  Rose.  626, 
528;  Qale,  314.    And  see  infra,  par.  442.) 

802. 

A  person  is  responsible  for  damage  occa-  ^^"^. 
sioned  by  his  bringing  explosive  materials  ^'fff^i,^ 
into  a  building.   And  a  tenant  is  responsible 
for  any  accident  from  gas,  arising  from  not  oaa, 
properly  turning  the  stopcocks.    And  the 
gas  company  is  not  bound  to  stop  the  supply 
on  receiving  notice  that  no    more  gas  is 
required ;  but  it  is  the  business  of  the  occu- 
pants to  prevent  it  fitim  entering,  if  they 
wish  to    exclude  it     (Ad.  Torts,   182-3.) 
808. 

A  gas  company  is  liable  for  an  escape  of 
gas,  if  they  contract,  but  fail,  to  supply  a 
proper  service-pipe  to  convey  gas  from  the 
main  outside  to  a  meter  inside  the  plaintiffs 
premises,  in  consequence  of  which  an  escape 
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Part  II.  takes  place,   and    an    accident   is  caused. 

Tit.  II. 

Cap.  I.    {Burrowa  v.  March  Qaa  Jc  Coke  Co.,  L.  R. 
7  Ex.  (Ex.  Ch,)  96.     See  par.  34  a.)     304. 
Fire.  A  person  is  not  liable  for  the  consequences 

of  a  fire  accidentally  beginning  on  his  pre- 
mises. (Ad.  Torts,  186 ;  6  Anne,  c.  31,  ss.  6, 
7 ;  12  Geo.  III.  c  73,  s.  37 ;  14  Geo.  III. 
c.  78,  s.  86.)  But  if  a  fire  is  negligently 
lighted  or  kept  by  a  person  or  his  servant, 
he  will  be  liable  for  any  injury  thereby 
occasioned  to  his  neighbour's  premises. 
(Rose,  531.)  305. 
J>am^^for  Whenever  the  enjoyment  of  a  right  inci- 
righ^'  *  ^^^^  ^  ^'^  possession  of  land  or  a  customary 
right  has  been  tortiously  obstructed,  and  the 
repetition  of  the  tortious  act  would  tend  to 
establish  an  adverse  legal  right,  substantial 
damages  are  recoverable,  even  though  no 
actual  damage  of  any  other  kind  has 
been  sustained.  (Ad.  Torts,  14;  Mayne, 
256 ;  Harrop  v.  Hirst,  L,  R  4  Ex.  43.) 

306. 

Bumagea         DamsRCS  are  recoverable  by  a  lessee  in 

recoyerable  ^  * 

rev^nw*^  respect  of  an  injury  by  a  tortious  act  to  his 
possessory  interest ;  and  if  the  repetition  of 
the  act  would  tend  to  the  establishment  of 
a  prescriptive  right  permanently  injurious  to 
the  inheritance,  or  if  a  nuisance  is  committed 
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which  is  permanent  or  injurious  to  the  re-  ^'J?* 
versioner,  damages  are  also  recoverable  by    Cap.  l 
the  reversioner.     (Ad.  Torts,  15 ;  Rose.  513 ; 
Mayne,  256.)    307. 
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CHAPTER  II. 

OF  INJURIES  TO  PERSONAL  PROPERTY,  AND 
TO  PECUNIARY  CIRCUMSTANCES. 

Pabt  II.  The  rights  of  personal  property  in  posses- 

npTT  TT 

Cap.  II.  sion  are  liable  to  two  species  of  injury :  the 
ni^riviu^  deprivation  of  the  possession  ;  and  the  abuse 
JliS^SSj^  or  damage  of  the  chattels,  while  the  posses- 
sion continues  in  the  legal  owner.      The 
deprivation  of  the  possession  is  also  divisible 
£SiS?»r     ^^  ^^^  branches :  first,  the  unjust  taking 
detainer,     them  away;  and  secondly,  the  unjust  detain- 
ing them,  though  the  original  taking  away 
might  be  lawful    (3  Bl.  Com.  144 ;  Broom 
Com  776.)    308. 
Redrasfor       There  are  two  descriptions  of  redress  for 
**^^^'       the  unjust  taking.    The  first  is  the  restitu- 
tion of  the  specific  chattels  taken,  with  the 
payment  of  damages  for  the  loss  or  injury 
occasioned  by  the  temporary  deprivation  of 
the  possession.    The  second  is  the  giving  a 
pecuniary  equivalent  in  the  shape  of  damages 
for  the  permanent  loss  of  the  articles  taken. 
(See  2  Bl.  Com.  145.)    309. 
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A  person  who  destroys  another's  dog  or  PabtIL 
cat  is  in  general  liable  to  an  action.  But  if  Cap!  ii! 
a  dog,  when  loose,  is  actually  attacking  a  injuries  u» 
man,  he  may  destroy  it,  at  the  time,  in  self-  c^  ^ 
defence.  (Ad.  Torts,  2nd  ed.  160.)  And  if 
a  d(^  chases  conies  in  a  warren,  or  deer  in 
a  park,  or  sheep  in  a  fold,  or  fowls  in  a 
poultry-yard,  he  may  be  killed  by  the  owner, 
at  the  time,  to  prevent  their  destruction. 
But  it  may  not  be  killed  after  the  chasing 
aad  the  peril  have  ceased.  (Ad.  Torts, 
2nd  ed.  268.)  Dogs  trespassing  in  pursuit 
of  animals  fer»  naturse  may  not  ordinarily 
be  destroyed,  even  tliough  the  owner  of  the 
dog  has  received  notice  that  trespassing  dogs 
will  be  shot.  (Ad.  Torts,  2nd  ed.  310,  314.) 
If  an  action  is  brought  for  the  destruction  of 
a  dog,  its  character  and  mischievous  pro- 
pensities may  be  considered,  in  mitigation  of 
damages.  (Ad.  Torts,  2nd  ed.  315.)  If  a 
person  sets  a  trap,  though  it  be  for  foxes  or 
vermin,  and  baits  it  with  strong  smelling 
meat^  and  places  it  so  near  to  a  highway  or 
public  path,  or  to  the  premises  of  his  neigh- 
bour, as  to  be  likely  to  attract  dogs  and  cats 
while  passing  along  the  highway  or  path, 
or  his  neighbour's  dogs  and  cats,  and  they 
are  injured  by  getting  into  the  trap,  he  is 

q3 


130  INJURIES  TO  PERSONAL  mOPERTT, 

Part  II.  liable.    (Ad.  Torts,  Srd  ed.  162 :  Dixon,  295; 

Trr.  11.  \  -^  i  J         7 

Cap.  il    Locke,  55.)    310. 

Injuries  hj      Bj  the  coiiiiDon  law,  a  man  was  not  liable 
iihecpor      for  injuries  done  by  his  dog,  unless  he  had 

cattle. 

a  previous  knowledge  of  his  mischievous 
propensities.  (Locke,  249.)  But  by  the 
Stat.  28  &  29  Vict.  c.  60,  s.  1,  it  b  enacted 
that  "  the  owner  of  every  dog  shall  be  liable 
in  damages  for  injury  done  to  any  cattle 
or  sheep  by  his  dog;  and  it  shall  not 
be  necessary  for  the  party  seeking  such 
damages  to  show  a  previous  mischievous 
propensity  in  such  dog,  or  the  owner's  know- 
ledge of  such  previous  propensity,  or  that 
the  injury  was  attributable  to  neglect  on  the 
part  of  such  owner.  Such  damages  shall  be 
recoverable  in  any  Court  of  competent  juris- 
diction by  the  owner  of  such  cattle  or  sheep 
killed  or  injured.  Where  the  amount  of  the 
damages  claimed  shall  not  exceed  bU,  the 
same  shall  be  recoverable  in  a  summary  way 
before  any  justice  or  justices  sitting  in  petty 
sessions  under  the  provisions  of  the  Act 
11  &  12  Vict.  c.  43.''    311. 

The  2nd  section  shows  who  is  to  be  deemed 
the  owner  of  the  dog.    312. 

Horses  are  included  in  the  word  "  cattle." 
{W^^ht  V.  Pearson,  L.  R.  4  Q.  B.  582.) 
313. 
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If  game  is  destroyed  by  a  dog,  which  its  ^^  JJ- 
owner  knows  to  have  a  propensity  to  destroy  Cap.  n. 
game,  its  owner  is  liable  to  an  action  by  the  Destruction 
owner  of  the  ground  on  which  the  game  is  do^^ 
destroyed.      {Bead  v.  Edvxirds,  17  C.  B. 
(N.  S.)245.)    814. 

A  qualified  property  may  be  acquired  in  ownenhip 

,  of  crMiture* 

creatures  ferae  naturse — ^that  is,  creatures  ««««»*»"». 
which  are  of  80  wild  a  nature  as  to  shun  the 
dominion  of  man.  (Locke,  2.)  Some  of 
these  creatures  are  called  game.  Game, 
strictly  80  called,  are  hares,  pheasants, 
partridges,  grouse,  heath  and  moor  game, 
black-game,  and  bustards.  (Locke,  56.)  But 
the  word  game  has  a  more  extensive  signifi- 
cation for  certain  legal  purposes ;  sometimes 
including  woodcocks,  snipes,  rabbits,  and 
^gs  of  certain  birds.  (Locke,  56,  95,  99, 
238.)    315. 

There  may  be  a  qualified  property  in 
game,  per  industriam,  propter  impotentiam, 
ratione  soli,  and  propter  privilegium.  (Locke, 
2.)    816. 

The  first  arises  where  the  creatures  are 
tamed  or  confined.  The  second  occurs  in 
the  case  of  the  young  of  these  creatures, 
before  they  can  fly  or  run  away.  The  third 
is  the  case  of  a  landholder  or  tenant  having 
a  right  to  game,  by  reason  of  its  being  on  his 
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Pabt  II.  land.    The  fourth  is  the  case  of  a  privilege 

Cap.  II.  of  taking  and  killing  game,  by  virtue  of  the 

franchise  of  a  forest,  chase,  park,  or  free 

warren,  as  distinguished  from  a  mere  hare 

or  rabbit  warren.    (Locke,  3,  5,  6,  7,  8, 10, 

11.)    317. 

When  creatures  are  tamed  or  confined,  or 
unable  to  fly  or  run  away  because  too  young, 
an  action  will  lie  against  any  one  who  de- 
tains them  or  destroys  them.  (Locke,  3.) 
And  under  such  circumstances,  they  become 
chattels  personal  of  the  owner,  and  go  to  his 
executor,  and  not  to  his  heir.     (Locke,  5.) 

318. 

Whilst  creatures  ferse  naturae  are  on  a 
man's  private  ground,  but  no  longer,  they 
are  his  property.  (Locke,  6 ;  Ad.  Torts,  2nd 
ed.  181-2.)  And  he  may  grant  to  another 
the  right  of  taking  and  killing,  or  of  taking, 
killing,  and  carrying  away  the  game ;  or  he 
may  convey  away  his  land,  reserving,  or 
rather  taking  back,  such  a  right  to  himself. 
(Locke,  8.)  But  as  between  a  landlord  and 
his  tenant,  by  the  common  law,  the  game 
belongs  to  the  tenant,  and  not  to  the  land- 
lord, unless  he  reserves  it  in  the  lease. 
(Locke,  8,  111 ;  see  Coleman,  app.,  Bathurst, 
resp.,  L.  R  6  Q.  B.  366.)    319. 

Under  a  resei*vation  of  a  right  of  shooting 
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and  sporting,  rabbits  are  included.  {Jeffryes  ^^}J' 
V.  Evans,  34  L.  J.  (N.  S.)  261.)  If  a  stranger  Cap.  il. 
starts  game,  properly  so  called,  in  a  chase  or 
free  warren,  and  hunts  it  into  another  liberty, 
it  still  belongs  to  the  owner  of  the  chase  or 
free  warren.  (Locke,  30.)  But  if  conies, 
iw6.,  rabbits,  are  out  of  a  free  warren,  no  person 
has  any  property  in  them ;  and  a  man  may 
justify  killing  them,  if  they  eat  up  his  com. 
(Locke,  32.)    320. 

The  lord  of  a  manor  always  had  a  common 
law  right  to  the  game  on  the  wastes  and 
commons,  as  he  is  the  owner  of  the  soil, 
subject  to  the  commonable  rights ;  and  this 
is  confirmed  to  him  by  the  stat.  1  &  2  WiU. 
IV.c.  32.    821, 

A  mere  right  of  common  gives  the  com- 
moner no  right  to  destroy  or  drive  off  the 
rabbits;  but  if  the  lord  surcharges  the 
common  with  rabbits,  a  commoner  may 
maintain  an  action  against  him.  (Locke,  34, 
35 ;  Ad.  Torts,  2nd  ed.  89.)     322. 

A  man  cannot  have  an  action  for  another 
man's  rabbits  or  pigeons  coming  upon  his 
ground,  and  doing  damage  there  (a);  because 
they  are  no  longer  the  other's  than  while 

(a)  To  this  there  may  be  exceptions.  And  in  connec- 
tion with  this  sabject^  consider  the  principle  laid  down 
infra,  par.  450. 
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^  ^>    '•   /iitrv  in?  in  the  warren  or  pl&oe  where  he 

X  .    u   ll-tt^  a  li^bt  to  keep  them ;  but  thej  maj  be 

^iufstjroved  by  the  owner  of  any  gioimd  on 

which  they  may  happen  to  be.     (Locke,  35 ; 

Ail  Torts,  2nd  ed.  224.)    328. 

Where  ft  lease  contains  a  stipulatiim  that 
the  tenant  shall  not  shoot,  hunt,  or  sport  on 
the  land,  or  destroy  any  game,  but  will  use 
his  best  endeayonis  to  preserve  the  same, 
fuut  will  allow  his  landlord  or  firiends  at  any 
time  to  hunt>  shoot,  or  sport  on  the  land,  and 
th«  tonant  executes  the  lease  on  the  £uth  of 
a  )m>mise  by  the  landlord  that  he  will  destroy 
\\\^  mbbits  by  which  the  land  was  overrun, 
if  tho  landlord  does  not  perform  his  promise, 
ht)  is  liable  to  an  action  for  the  damage  done 
by  the  rabbits.  {Morgan,  app.,  Griffith, 
resp.,  L.  R.  6  Ex.  70.)    324. 

In  some  cases  of  inclosure  of  the  wastes 
and  commons,  the  right  of  the  lord  to  the 
game  is  secured  ;  in  others,  it  is  not.  (Locke, 
30.)    32ff. 

There  is  no  distinction  between  preserves 
aiiil  any  other  inclosures,  except  that  if  a 
luan  makes  a  great  disturbance  (as  by  firing 
otf  gnn«;  for  the  purpose  of  driving  his 
nt^i^hU^ur's  game  from  his  neighbour's  pre- 
bei\<^s,  or  his  wild-fowl  from  his  decoy,  it  is 
ftctioual>le.    (Locke,  39,  40.)    But  no  action 
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will  lie  for  the  mere  distxubanoe  of  rooks  in  P^^  ^ 
a  lookeiy.    (Locke,  40,  41.)    SSW.  Cap.  n. 


The  principal  Game  Act  is  the  statw  I  Li  ' 
Will  IV.  a  32.  By  sa.  7-11,  it  is  provided 
that  in  the  case  of  imderleftses  and  agreements 
made  before  the  5th  October,  1831,  the  land- 
lord shall  have  the  right  of  entering,  and 
aathoriang  any  other  person  to  enter,  to  kill 
or  take  away  game,  and  the  tenant  shall  not 
have  snch  a  right,  except  where  expressly 
allowed  to  him,  except  where  a  fine  shall 
have  been  taken,  or  except  where  the  term 
shall  have  been  for  more  than  twenty-one 
years.  Bat  this  was  not  to  prejudice  any 
statute  or  agreement  to  the  contiaiy,  nor  the 
rights  of  any  lord  or  owner  of  a  forest^  chase, 
or  warren.    (Locke,  66-8, 110-114.)    327. 

Ghtme  killed  on  the  land  of  A.  by  himself,  o;«to««wp 

**  'of  game, 

or  by  his  servant  or  a  trespasser,  is  A.'s  pro-  ''*»«*  ^^*"«<*- 
perty.  (Blades  v.  Eiggs,  11  H.  L.  Cas.  621.) 
328. 

There  may  be  a  property  in  a  trade-mark,  Twide. 
i.e.,  an  exclusive  right  to  use  it  And  this 
may  be  sold  and  transferred,  on  a  sale  of  the 
right  to  manufacture  the  goods  which  it 
designates.  And  if  a  person  has  adopted  a 
particular  mark  in  trade  or  business,  to 
denote  that  the  goods  were  made  by  him, 
and  the  mark  has  become  understood  in  the 
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Part  IL  trade,  and  his  right  is  infringed  by  the  use  of 
Cap.  XL  a  mark  by  another  person,  either  precisely 
the  same,  or  so  similar  that  the  public  in 
general  would  be  misled,  he  is  entitled  to  an 
action  for  the  deceit,  even  without  showing 
any  specific  damage.    (Ad.  Torts,  649-650  ^ 
Tudor  Ca.  on  M.  L  487-500;  Rose.  559; 
LeailitT  Cloth  Co,  v.  Atnericam,  Leather  Oloth 
Co.,  11  H.  L.  Cas.  523.)    329. 
Injury  to        Where    the    property  of  one  person   is 
ne^woe.  W^^  ^  cousequeuce  of  another  neglecting 
to  do  that  which  he  ought  to  have  done,  the 
latter  is  liable  for  the  injury :  as  where  A.'s 
horse  is  injured  by  B/s  horse,  which  trespasses 
into  A.'s  field,  in  consequence  of  6.  neglecting 
to  keep  his  fence  in  order.    (Lee,  app.,  Riley, 
resp.,  18  C.  B.  (N.S.)  722 ;  Bwrrowa  v.  March 
Gas  and  Coke  Go,,  L.  R  5  Ex.  67  ;  7  Ex.  (Ex. 
Ch.)96.)    330. 
sijmder  of       If  a  man  fiedsely  and  maliciously,  and  with- 
Si^Ioldi*"**  ^^^  reasonable  and  probable  cause,  slanders 
the  title  to  lands  or  chattels  about  to  be  sold, 
and  people  are  thereby  deterred  from  buying, 
or  are  led  to  give  a  less  price,  the  owner  will 
be   entitled   to   compensation    in  damages. 
(Ad.  Torts,  608 ;  Broom  Com.  733-4 ;  3  Ste. 
Com.  467;    Selw.    1258,  12C9;  Rose.  57; 
Wren  v.  Weild,  L.  R.  4  Q.  B.  730, 734.)    331. 
of       An  untrue  statement  disparaging  a  per- 


o» J-^ 
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son's  goods,publi8hed  without  lawful  occasion  ^*\^^* 
and  causing  him  special  damage,  is  action-  Cap.  it. 
able.     {Western   Cownties    Manure   Co,    v.  ouautyof 
Lataes  Chemical  Manure  Co.,  L.  R  9  Ex.    ^' 
218,222.)    332. 

It  is  an  actionable  wrong,,  if  one  person  ^^^^*^ 
states  of  another,  who  is  engaged  in  any  pro-  JJ^^Sfei' 
fession,  business,  or  employment,  anything,  nSH.  S**" 
whether  it  is  slander  or  a  statement  of  any  ment^' 
other  kind,  the  natural  consequence  of  which 
would  be  to  injure  him  in  his  profession, 
business,  or  employment,  and  there  is  either 
specific  evidence  of  such  injury,  or  adequate 
general  evidence  thereof.    (JRiding  v.  Smith, 
L.  R.  1  Ex.  D.  91.)    333. 

Where  a  telegraph  company,  by  making  a  MisUkM  in 
mistake  in  a  message,  occasion  a  loss  to  the 
sender,  he  is  entitled  to  damages.  And 
(though  otherwise  decided  in  Playford  v. 
United  Kingdom  Telegraph  Co,,  L.  R.  4 
Q.  B.  706,  and  Dickson  v.  Renter's  Telegraph 
Co„h.  R  2  C.  P.  D.  62  ;  3  C.  P.  D.  (Ap.)  1 ; 
on  the  ground  of  want  of  contract  between 
the  company  and  the  sendee)  the  author  con- 
ceives it  to  be  perfectly  clear  on  principle, 
and  the  American  Courts  have  decided,  that 
where  a  telegraph  company,  by  making  a 
mistake  in  a  message,  occasion  an  injuiy  to 
the  sendee,  they  are  liable  to  him,  on  the 
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Hart  ii.  ground  of  tort,  though  not  on  the  ground  of 

'1*1  T«  II. 

iUp.  II.   contract    But  the  sender  is  not  responsible 
'  to  the  sendee  for  a  mistake  made  by  a  tele- 
graph clerk  in  transmitting  a  messageroor- 
rectly  written  for  transmission.    (Henhd  t. 
Pape,  LuK6£z.7.)    384. 


PART  IIL 

OP  PRIVATE  RIGHTS  AND  WRONGS  CONCERNING 
CERTAIN  RELATIONS  OP  LIPE. 
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TITLE   I. 

DOMESTIC  RELATIONS  OF  LIFE. 


CHAPTER  I, 

HUSBAND  AND  WIFE. 

Section  I. 

Of  the  Marriage  ControAA. 

I.  A  CONTRACT  to  many  must  be  leciprocal,  Part  IIL 
and  must  be  obligatory  upon  both  parties,    Si;  i. 
except  that  an  infant  may  sue,  though  in-    ^^-^ 
capable  of  being  sued,  on  such  a  contract.  J;>^2^* 
(Chit.  Con.  487.)    835. 

Such  a  contract  may  be  evidenced  by  a 
verbal  promise,  or  even  by  unequivocal  con- 
duct alone.  (Ad.  Coa  744;  Chit.  Con. 
487.)    386. 

An  action  may  be  maintained  on  a  con- 
tract to  marry,  in  case  of  default  at  the  time 
specified,  or  in  case  of  an  absolute  refusal 
being  made  before  the  time,  or,  if  no  time 
was  specified,  within  a  reasonable  time  afber 


^a:.  - 
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—  yr.  zjt^.  cLi  a  Jir^r  TeiniiAnr  ec»mpensation 
ZLa.7  ':«i  rv-TTr^r^i  for  tLe  miseiy  occasioned 

_  ^:  ill*  f-sk;  icirtM  party.  (AA  Con.  743-5  ; 
r-.^  T.  i:'.>rs.f,  L  R  7  Ex.  (Ex.  Ch.)  111.) 

Fracd  used  by  the  plaintiff  in  procuring 
iLe    promise,   «.jjr^   false   representation  or 
£:mcdalent  concealment  as  to  the  pecuniary 
circumstances  or  previous  life  of  the  plaintiff, 
or  a  secret  disposition  of  the  plaintiff's  pro- 
perty, or  a  determination  on  the  part  of  the 
lady,  when  plaintiff,  to  settle  her  property 
to  her  separate  use,   contrary  to  the  de- 
fendant s  wish,  or  the  impotence  or  the  bad 
character  of  the  plaintiff  subsequently  dis- 
covered, or  the  subsequent  bad  conduct  of 
the  plaintiff  towards  the  defendant,  are  good 
grounds  of  defence  to  an  action  for  breach  of 
promise  of  marriage.    (Chit.  Con.  489-491 ; 
Ad.  Con.  746.)    But  if  the  plaintiff  is  sane 
At  the  time  of  the  promise,  it  has  been  held 
timt  It  in  no  answer  to  an  action  for  breach 
of  It,  that  he  or  she  was  before  of  unsound 
tuind,  and  as  such,  legally  coniine<l  in  a 
hiimflc  a«ylum.    {Baker  v,  Caiin-^riglit,  10 
V.  U.  (N.  8.)  124.)    338. 

1 1  There  are  certain  requisites  to  a  mar- 
f  In^e  contract,  without  which  it  may  be  set 
ftgJde  OS  sail  and  void.    339. 
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Thus:  1.  Corporal  capacity  is  necessary,  ^f,^™* 
Impotency,  at  the  time  of   the   marriage,    Cap.  i. 
is  a  ground  for  avoiding  it.    (Macq.  341-2.) '__ 


O^Y|  1.  Corporal 

'*^*Vt  capacity. 

2.  The  man  must  not  have  another  wife,  H,-y»*™*^- 
or  the  wife  another  husband,  living  at  the 

time.     (Macq.  343-4.)    34L 

3.  If  either  party  is  under  the  age  of  seven  »•  sufficient 
years,  the  marriage  is  void.    If  the  husband 

is  above  seven  and  under  fourteen  years  of 
age,  or  the  wife  is  above  seven  and  under 
twelve,  the  marriage  is*  not  absolutely  void ; 
but  the  husband  on  attaining  the  age  of 
fourteen,  or  the  wife,  on  attaining  the  age  of 
twelve,  and  not  before,  may  disagree  to  and 
avoid  it;  but  if  at  that  age  they  agree  to 
continue  together,  they  need  not  be  married 
again.  No  promise  to  marry  made  by  a 
person  imder  the  age  of  twenty-one  years,  is 
binding  upon  such  a  person,  though  a  promise 
to  many  by  the  opposite  party  will  bind  him 
or  her,  if  of  age.  (Macph.  168 ;  Ad.  Con. 
756-7.937.)    342. 

4.  Soundness  of  mind  is  necessary :  the  *-  sound 

•'  '  mind. 

marriage  of  an  idiot  or  lunatic,  except 
during  a  lucid  interval,  is  void.  (Macq. 
342.)    348. 

5.  Marriages  since  the  Slst  of  Aupnist,  s.  Not  with- 

^  ®        '  in  the  pro- 

1835,  within  the  prohibited  degrees  of  con-  ^^^^  ^^ 
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Part  iil  sanguinity  or  affinity,  are  also  void.     (Macq. 
Cat.l    327;  Ad.  Con.  757.)    Thus,  marriages,  be- 
'       tween  persons  who  are  lineally  related  to 
gSiStyor    ^^^  other  are  void;  and  so  also  are  mar- 
afftnity.      pjages  between  persons  collaterally  related 
to  each  other  in  the  second  or  third  degree 
according  to  the  mode  of  computation  in  the 
civil  law,  whether  they  be  related  by  con- 
sanguinity or    by  affinity.    Thus,  a    man 
cannot  marry  either  his  sister  or  his  wife's 
sister;  for  both  are  related  to  him  in  the 
second  degree;  the  one  by  consanguinity, 
the  other  by  affinity.    Nor  can  he  marry 
his  sister's  daughter,  or  his  wife's  sister's 
daughter  ;  for  both  are  related  to  him  in  the 
third  degree.     But  he  may  marry  his  first 
cousin ;  for  she  is  only  related  to  him  in  the 
fourth  degree.  The  relations  by  consanguinity 
of  the  wife  are  always  related  by  affinity  to 
the  husband ;  and  the  relations  by  consan- 
guinity of  the  husband  are  always  related 
by  affinity  to  the  wife.    But  the  relations  by 
consanguinity  of  the  husband  are  not,  as 
such,  related,  even  by  affinity,  to  the  rela- 
tions by  consanguinity  of  the  wife ;    and 
hence  two  brothers  may  marry  two  sisters, 
or  father  and  son,  a  mother  and  daughter. 
Nor  is  the  husband,  as  such,  related,  even 
by  affinity,  to  those  who  are  only  related  to 
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the  wife  by  affinity ;  and  therefore  a  man  I*abt  hi. 
may  marry  his  wife's  brother's  wife.     (2  Ste.    Cap.  i. 
Cora.  255-6.)     344.  J^/' 

The  prohibitions  as  to  collaterals  extend 
even  to  the  half  blood,  and  to  illegitimate 
children.     (2  Ste.  Com.  256.)     345. 

III.  There  are  four  modes  of  proceeding  iii.  Modes 

of  procoed- 

towards  the  celebration  of  marriajje.     346.    iJ^pto^ardH 

"^  celebration 

1.  By  a  publication  of  banns  upon  three  °'  ^^^'i^o. 

•^  *  *^  1.  By  buniu. 

successive  Sundays,  in  the  church  or  chapel 
where  the  marriage  is  to  be  solemnised, 
according  to  the  rites  of  the  Church  of 
England.     347. 

2.  By  a    licence  from  the  ecclesiastical  Jj^J®^^^*- 


cal 


authority,  that  is,  a  special  licence  from  the  "^"*^® 
Archbishop   of    Canterbury,  or  a  common 
licence  from  the  ordinary  of  the  place  or  his 
surrogate.     348. 

In  the  case  of  a  licence,  one  of  the  parties 
must  have  had  his  or  her  usual  place  of  abode, 
for  fifteen  days  immediately  preceding,  in 
the  parish  or  chapelry  where  the  church  or 
chapel  in  which  the  marriage  is  to  be 
solemnised  is  situite.     349. 

Whether  by  banns  or  licence,  the  marriage 
must  take  place  between  eight  and  twelve 
o'clock  in  the  forenoon,  except  in  the  case  of 
a  special  licence,  and  be  solemnised  by  a 
person  in  holy  orders,  and  before  not  less 

H 
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Part  III.  than  two  other  credible  witnesses.     If  the 

Tit.  I. 

Cap.  I.    intended    husband    or    wife,   not   being    a 

'       widower  or  widow,   is  under  the    age    of 

twenty-one,  and  his  or  her  parent  or  guardian 

openly  signifies  disapproval  at  the  time  the 

banns  are  published,  the  publication  is  void. 

350. 

And  in  the  case  of  a  licence,  one  of  the 
parties  must  make  oath  as  to  his  or  her 
belief  that  there  is  no  lawful  impediment ; 
and  that  one  of  them  has  had  his  or  her 
usual  place  of  abode  for  fifteen  days  im- 
mediately preceding,  within  the  parish  or 
chapelry  within  which  the  marriage  is  to  be 
solemnised;  and,  where  one  of  the  parties, 
not  being  a  widower  or  widow,  is  under  the 
age  of  twenty-one  years,  that  the  consent  of 
the  father,  or,  if  the  father  is  dead,  of  the 
guardian,  or  if  there  is  no  guardian,  then 
of  the  mother,  being  unmarried,  or,  if  no 
mother  unmamed,  then  of  the  guardian 
appointed  by  the  Court,  has  been  obtained. 

361. 

TO^^ton-       ^'  "^y  ^^®   superintendent-registrar's  cer- 
tS-'i'Srti.  tificate,    without    licence,    after    a    notice 

flCiite,  with-     .  1      1  •  /•xi'.i"  t 

out  licence,  givcu  to  Dim  01  the  intention  to  marry  m 
a  specified  place ;  which  notice  is  entered 
in  a  book,  called  ''the  marriage  notice 
book,"  and  is  put  up  in  his  office  during 
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twenty -one  successive  days  after  being  so  ^f^^J^' 
entered.    352.  Oaf.  I. 

On  the  issuing  of  the  certificate,  the  mar- '_ '. 

riage  may  be  solemnised,  before  a  registrar 
and  two  or  more  credible  witnesses,  in  a 
building  registered  as  a  place  for  the  solem- 
nisation of  marriage,  or  at  the  office  of  the 
superintendent-registrar,  or  according  to  the 
rites  of  the  Church  of  England  in  a  church 
or  chapel  within  the  superintendent-regis- 
trar's district,  or  according  to  the  usages  of 
the  Quakers  or  Jews,  if  both  parties  are  of 
those  persuasions  respectively.    363. 

4.  By  the  superintendent-registrars  cer-4.Bythe 

raperinten- 

tificate  with  licence,  which  is  issued  after  a  J»"*-~»*f; 

trails  certi- 

notice  similar  in  most  respects  to  the  notice  J^^^"* 
in  the  previous  case.  But  the  notice  in  this 
case  need  not  to  be  put  up  in  the  office  of  the 
superintendent-registrar ;  and  the  certificate 
may  be  obtained  after  the  expiration  of  one 
whole  day,  instead  of  twenty-one  days  next 
after  the  entry  of  the  notice.    364. 

The  marriage  in  this  case  may  be  solem- 
nised according  to  any  oi  the  four  methods 
before  stated,  except  that  the  superintendent- 
registrar  cannot  grant  a  licence  for  marriage 
in  a  church  or  chapel  of  the  Church  of 
England.    366. 

A  person  whose  consent  would  be  required 

h2 
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P\rtTTT.  to  a  injiiriaire  :»v  •^eciegiaatical  licence  may 

Tit.  I.  .  •   ,  _  .  . 

(•\p.  I.     forbid  *\\e  issue  of  the  certidcate,  by  wnting 

'_    "  fori >i< Men"  tipposite  the  eatnr  of  the  notice; 

or  a  I'av-e^at  may  be  entered  by  jiny  person 

airainst  the  grant  of  the  certiiicate  or  licence. 

Snoh  are  a  few  of  the  numerous  points 
coniif  pted  with  proceedinus  towards  the  cele- 
bration of  marriai^e.  It  must  suifice  to  add 
that  tW  non-observance  of  ^ome  '.)f  the  regu- 
lation"^ sTibjerts  to  a  penalty,  the  infringe- 
ment of  others  is  punishable  :is  a  felony,  and 
the  violation  of  others  renders  the  marriage 
voirl.  'S»-e  2  Ste.  Com.  '137-16^.  to  which 
nio«;t  valuable  work  the  reader  is  referred 
for   further    information    on    this    subject,) 

357. 

ly  r>-.~,  jv.  The  Divorce  Division  of  the  High 
'.^  .'.J*'?  ^  ^'^^^^  niav,  on  petition  of  a  natural-bom 
!i.;.  '""'^*  <<nl);>r>t  of  the  Queen,  domiciled  in  Enjirhind 
or  In 'land,  or  claiming  any  real  or  personal 
estate  situate  in  England,  make  a  decree 
declaratory  of  the  validity  or  invalidity 
of  the  marriage  of  isuch  person,  or  of  his 
fathf^r  and  motlier,  or  of  his  grandfather  and 
irraiidniother,  or  of  his  lejritimacv  or  ille«]:iti- 
macy,  or  of  his  right  to  be  deemed  a  natural- 
born  subject  of  the  Queen.  (21  &  22  Viet, 
c.  93,  ss.  1,  2.)     368. 
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V.  When  marriages  were  allowed  to   be  PabtIIL 
celebrated  in  a  more   clandestine  manner,    gap.  I. 
suits  for  jactitation  of  marriage,  that  is,  for    ^"^-J^ 
boasting  of  being  married  to  a  person,  con-  JieuuSJ?' 
trary  to  the  fact,  were   of  frequent  occur- °'™*'^^**'^ 
rence ;  but  they  are  now  unheard  of,  though 
they  may  still  be  instituted.     (Macq.  Div. 
321-2.)     359. 


Section  II. 

Of  the   Consequences  of  the   Marriage,  as 
connected  vdtfi  Common  Law, 

In  the  view  of  the  common  law,  the  wife    Sbc.  II. 
has  no  separate  existence ;  she  and  her  hus-  u,^^f 
band  are  in  law  but  one  person.    And  hence  ^^I^ity 
she  has  in  general  no  power  or  capacity  to  bind\or^ 
contract  during  coverture,  so  as  to  render 
herself  personally  liable.     To  this,  however, 
there  are  these  exceptions:    1.   A  married 
woman  may  be  a  sole  trader  in  the  City  of 
London,   and  she  is  recognisable  as  such 
in  the  City  Courts :     2.  If  the  husband  is 
under  sentence  of  transportation  or  penal 
servitude,  or  is  an  alien  enemy,  or  if  she  is 
judicially  separated  and   continues  to  live 
apart,  she  may  contract  and  sue  and  be  sued 
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Hayter,  L.   R   6   C.   P.   38;  Eastland  v.  PabtIII. 

Tit  I 
Burchell,  L.  R.  3  Q.  B.  D.  432.)     361.  Cap.  I. 

Although  a  married  woman,  residing  with 1^ 

her  husband,  has  an  implied  authority  from 
her  husband  to  order  food,  clothing,  furni- 
tui-e,  and  other  necessary  articles,  yet,  if  her 
orders  are  of  such  a  description  as,  under  the 
circumstances,  naturally  to  raise  a  doubt 
whether  her  husband  would  have  authorised 
her  to  give  them,  the  tradesman  is  bound  to 
satisfy  himself  that  they  were  so  authorised. 
(See  Ad.  Con.  767-8;  Rose.  383;  Chit.  Con. 
154,157.)     362. 

If  the  wife,  with  the  concurrence  of  her 
husband,  carries  on  a  separate  trade,  she  has 
in  general  an  implied  authority  to  order 
goods  for  the  purposes  of  that  trade.  (Chit. 
Con.  9th  ed.  160.)     363. 

A  husband  cannot  be  charged  with  goods 
supplied  to  his  wife  after  an  express  warning 
to  the  tradesman  not  to  trust  her,  unless  he 
lias  wrongfully  turned  her  away,  and  the 
goods  are  necessary.  (Chit.  Con.  158-163  J 
Ad.  Con.  774^5,  778.)  Nor  is  a  husband 
liable  for  money  borrowed  by  his  wife,  with- 
out his  authority,  even  for  necessaries.  (Chit. 
Con.  158-9,  163;  Ad.  Con.  778.)    364. 

Without  the  authority  of  her  husband,  a 
married  woman  cannot  bind  her  husband. 
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P^RT  m-  by  drawing,  making,  indorsing,  or  accepting 
Cap.  I.    bills  or  notes ;  nor  can  she  bind  herself  in 

_  _  that  way  (except  in  Equity  in  respect  of  her 
separate  estate),  even  though  she  lives  apart 
from  him,  and  has  a  separate  maintenance 
by  deed.    (Byles,  58 ;  Chit.  B.  14-16.)  366. 

ijaboity  of       Where  a  man,  whether  married  or  single, 

a  man  for 

dei»tocon-    allows  a  womau,  to  whom  he  is  not  married, 

tracted  by  a 

c^Ttobe^us  to  assume  his  name  as  his  wife,  or  where  he 
^^®*  usually  lives  with  her  and  treats  her  as  if 

she  were  his  wife,  he  is  liable  for  debts  con- 
tracted for  necessaries  supplied  to  her  or  her 
order  otherwise  than  on  her   own  credit, 
even  by  a  tradesman  or  other  person  who 
was  aware  of  the  fact  that  she  was  not  his 
wife,  if  the  debts  were  contracted  during  the 
continuance  of  the  connexion,  or  even  afk^r 
.  it  ceased,  so  long  as  the  creditor  who  trusted 
to  the  supposed  coverture  or  the  connexion 
at  the  time  it  subsisted,  was  not  aware  of 
the  subsequent  separation.     (Chit.  Con.  8th 
ed.  162;  Ad.  Con.  6th  ed.  774;  Rose.  11th 
ed.  318.)     366. 
^^^tocSon        "^  ^^^^  deserted   by  her    husband  may 
of^S*^  ^PPly  ^  ^  police  magistrate,  to  justices  in 
*'*'**^  petty  sessions,  or  to  the  Divorce  Court,  for  an 
order  to  protect  any  money  or  property  which 
she  may  acquire  by  her  own  lawful  industry, 
or  of  which  she  may  become  possessed,  after 
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such  desertion,  against  her  husband  or  his  PabtIIL 

.  Tit.  I. 

creditors,  or  any  person  claiming  under  him;    Cap.  L 

and  such  magistrate,  or  justices,  or  Court,  if  ' 

satisfied  of  the  fact  of  such  desertion,  and 
that  the  same  was  without  reasonable  cause, 
and  that  the  wife  is  maintaining  herself  by 
her  own  industry  or  property,  may  make  and 
give  to  the  wife  an  order  protecting  her 
earnings  and  property  acquired  since  the 
commencement  of  such  desertion,  from  her 
husband  and  all  creditors  and  persons  claim- 
ing under  him,  and  such  earnings  and  pro- 
perty will  belong  to  the  wife  as  if  she  were 
a  feme  sola  (20  &  21  Vict.  c.  85,  s.  21.  As 
to  the  discharge  of  such  an  order,  see  27  & 
28  Vict.  c.  44.)     367. 

In  eveiy  case  of  a  judicial  separation,  the  wifajudi- 
wife  wilL  from  the  date  of  the  sentence  and  SSSS?© 

ooDsideraa 

whilst  the  separation  continues,  be  considered  "j* '•™* 
as  a  feme  sole,  with  respect  to  property  of 
every  description  which  she  may  acquire  or 
which  may  come  to  or  devolve  upon  her ; 
and  such  property  may  be  disposed  of  by 
her  in  all  respects  as  a  feme  sole ;  and  on  her 
decease,  the  same,  in  case  she  dies  intestate, 
will  go  as  the  same  would  have  gone  if  her 
husband  had  been  then  dead;  and  if  the 
wife  again  cohabits  with  her  husband,  all 
such  property  as  she  may  be   entitled   to 

h3 
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Cap.  I. 
Seo.  II. 


^^  9^  when  such  cohabitation  takes  place  will  be 
Trr.  I.  ^ 

held  to  her  separate  use,  subject,  however, 
to  any  agreement  in  writing  made  between 
herself  and  her  husband  whilst  separate. 
(20  &  21  Vict.  c.  85,  s.  25.)  And  the  wife, 
whilst  so  separated,  will  be  considered  as  a 
feme  sole  for  the  purposes  of  contract,  and 
wrongs  and  injuries,  and  suing  and  being 
sued  in  any  civil  proceeding  (s.  26),  notwith- 
standing any  subsequent  variation  or  reversal 
of  the  judicial  separation.  (21  &  22  Vict.  c. 
100,  s.  8.)    368.  (a). 

In  consequence  of  the  statute  20  &  21 
Vict.  c.  85,  ss.  21,  26,  a  wife  who  has  been 
deserted  by  her  husband,  and  has  obtained 
an  order  of  protection,  may  sue  in  tort  in 
her  own  name,  as  well  as  in  contract ;  and 
therefore  she  may  bring  an  action  for  libel. 
(Samsden  v.  Brearley,  L.  R.  10  Q.  B.  147.) 

369. 

The  husband  takes  a  freehold  interest, 
during  the  joint  lives  of  himself  and  his  wife. 


Aetionfor 
UbeL 


Htisbond's 
interest  in 
the  wife's 
I'oal  estftto 


(a)  For  modifications  made  in  the  law  by  the  stat. 
88  k  34  Vict.  c.  93,  and  37  &  88  Vict,  c  50,  see  Ap- 
pendix, where  it  was  thought  better  to  print  these  enact- 
ments rather  than  in  the  text,  as  they  may  and  ought  to 
be  repealed  and  re-enacted,  or  modified  or  qualified.  In 
their  present  form  they  are  quite  unfit  to  be  applied  to 
the  lower  classes.  Tradesmen  are  often  defrauded  by 
the  operation  of  these  statutes. 
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in  land  belonging  to  her  in  fee  simple,  in  tail,  P^t  iit. 
or  for  life.     (Sm.  Law  of  Prop.  5th  ed.  par.    Cap.  i. 
3195.)    370.  ^'^'  ^^' 

And  if  he  has  had  issue  by  her  capable  of 
inheriting  the  property,  he  is  entitled,  on  her 
death,  to  an  estate  by  the  curtesy,  that  is^ 
an  estate  for  life  in  lands  or  tenements  of 
which  she  was  tenant  in  fee  or  in  tail  in 
possession.  (See  Sm.  Law  of  Prop.  5th  ed. 
par.  451.)     371. 

On  the  other  hand,  the  wife  becomes  en-  wife's 

interest  in 

titled,  on  the  husband's  deceeise,  to  an  estate  £®  ?."*'  t 

'  '  band  8  real 

in  dower,  that  is,  an  estate  for  life  in  lands  ^^^' 
or  tenements  of  which  he  dies  entitled  for 
any  estate  of  inheritance  in  possession,  unless 
the  title  to  dower  has  been  prevented, 
barred,  or  lost.  And  she  is  also  entitled  to 
a  third  of  his  personalty,  if  he  dies  intestate 
leaving  issue,  or  a  moiety,  if  he  dies  intestate 
without  issue.  (See  Sm.  Law  of  Prop.  5th 
ed.  par.  470-1, 1411,  1412.)  372. 
The  wife's  chattels  real  vest  in  the  hus-  Huabands 

interent  in 

band  sub  modo.    Thus,  he  is  possessed  of^^®" 
his  wife's  term  for  years,  and  entitled  to  the  "^ 
rents  and  profits ;  and  he  may  alien  it ;  or  it 
will  belong  to  him  absolutely  if  he  survives 
the  wife.    (See  Sm.  Law  of  Prop.  5th  ed.  par. 
3196.)    373. 
As  to  chattels  personal  in  poasemon  which  2S^uu 


>.•  J- 


Ul'MiAM.   AXl.   VriFL 

■In.  J.    "^*^   ^^J'^-   JiH.s   i„   „^_..   owi:  riirh:.  a,-  read; 
^^-'^.'iL    l"*^"**-^'  ^^^tJv   ]i<ju»ejioJ(.i    jr'->ou.-    an-;,   tnt 

ateoliiK-  ,„o}.my  ti,ereiii  in-  tL.  mamaire 
wLicl.  liever  can  h::m,i,  revest  i^  th.  ^vii^  o: 
lifer  representative..  But  chatiei^  nersonal 
en  autre  droh,  a.  exe-.-utn:;  oi  admiiustra- 
t"x,  ^e..  do  1,0-  l..j,,i,„  t.,  tij^  iu.band. 
ti.ou.h  Le  s^r^  ivv,  but  <."'  u-  the  adnunistrato: 
de  bom.,  uon  of  tl.e  viR,  f^  Bi  r,oiu.435. 
<-o.  Litt.  'Sol  h:  ]  Bn-iit,  tiitiU:  Cini  r;aL 

1-5 '•;   874. 

A.  u.  the  wil.-fc  cLati^h  j^ereona:  or  a^oms 
-'*<   w^.'/,,   wlddi    coiiji^riee  debts,   le-acies 
residuary  per^oiia!  es-u.u-,  luoiie.-  iu  tiie  tuads 
luoi^ey  received    by  a    ,»er.c«,   tr,    W  ar.nTt^ 
pnated  to  Ler  us.,,  i,,.._  tj.e«,  tlie  hu^i^nd 
^y  1-ave,  .f  he  ,.d,K^.  then,  into  Loasession. 
Jliev  tbeu  become  absolut^Jv  and  entu^v 
liis  ov.  ,i,  aud  go  to  Im  executon>  and  admi- 
lii^trator..  or  aa  be  beoueatla.  tl.em  hv  wUi 
and  do  not  reve«t  i„  tbe  ^-ilk    But"  if  Le 
cJic-s  before  her,  aud  l^hit  he  has  «J«a«d 
ieui  or   reduced   theta   into  possession,  so 
that  at  la.  death  they  BtiU  continue  chcme^ 
^n  a<u..,  tlH-y  wiJJ   «un-ive  to  the  ^fe. 
Whether  ao,u„,t  ^j,^  ^^^^^^  repi^^nuitives 

,     f'"  ''^•^'^'"^'^-  <«•  a;:ain.t  Lis  credirore  in 
»^^k.upu;y,  or    against    Lis   asMune^s  for 
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valuable  consideration.     If  he  survives  her,  ^^^j^' 
he  will  not  have  them  by  survivorship,  as    Cap.  I. 

he  would  have  a  chattel  real,  except  in  the '—1- 

case  of  arrears  of  rent  due  to  the  wife  beforti 
her  coverture,  which  in  case  of  her  death  are 
given  to  the  husband  by  the  stat.  32  Hen. 
VIII.  c.  37 ;  but  he  will  still  be  entitled  to 
the  ehoses  in  action  as  her  administmtor, 
and  may  in  that  capacity  recover  such  things 
in  action  as  became  due  to  her  before  or 
during  the  coverture.  (2  Bl.  Com.  434-5 ; 
Co.  Litt.  351  b;  Ad.  Con.  760-1 ;  Sm.  Con. 
280-1 ;  Chit.  Con.  149, 150.)  On  taking  out 
administration  to  her  estate,  he  will  become 
entitled  as  her  administrator,  to  all  her  per- 
sonal estate  which  was  outstanding  and  un- 
recovered  at  her  death.  And  if  he  does  not 
take  out  administration  to  her  estate,  but 
some  other  person  does,  the  husband  will  be 
entitled  to  any  surplus  which  may  remain 
after  paying  the  wife's  debts.  If  the  husband 
dies  before  he  or  some  other  person  has 
administered  to  her  estate,  his  personal 
representatives  may  take  out  letters  of  ad- 
ministration to  her  estate,  and  recover  all 
her  property  in  action  and  unrecovered  at 
her  death,  even  though  such  property  was 
revei*sionary  at  her  death,  and  in  fact  did 
not  cease  to  be  so  until  after  the  death  of 
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Part  III.  the  husband  (as  where  he  died  in  the  lifetime 
Tit.  I.  ^  . 

Cap.  I.    of  a  prior  taker  of  the  property) ;  or  if  the 

_ ...  J L.  personal  representatives  of  the  husband  do 

not  take  out  administration  to  her  estate,  any 
other  personal  representative  of  the  wife  may 
recover  such  property.  And  such  personal 
representatives  are  trustees  for  the  persons 
beneficially  entitled  to  his  general  personal 
estate,  under  his  will,  or  under  the  statutes 
of  distribution,  or  under  the  statutes  relating 
to  bankruptcy,  or  otherwise,  as  the  case  may 
be,  as  to  any  surplus  which  may  remain  after 
paying  the  wife's  debts.  (See  1  Bright,  36, 
41-2,  72,  78-87;  1  Wms.  Ex.  339,  742; 
Drew  V.  Long,  22  L.  J.  (N.  S.)  717  (Ch.) ; 
Atty.'Oen,  v.  Partington,  1  Hurl.  &  Colt. 
193 ;  Fleet  v.  Perrina,  L.  R.  3  Q.  B.  536 ; 
4  Q.  B.  (Ex.  Ch.)  500.)  376. 
^ti"  ^bt  Upon  the  marriage,  before  the  stat.  33  & 
for«mar.  34  vict.  c.  93,  s.  12,  the  husband  became 
liable  to  the  wife's  ante-nuptial  contracts. 
But  on  her  death,  his  liability  ceased,  except 
as  her  administrator,  unless  judgment  had 
been  recovered  against  husband  and  wife  in 
her  lifetime.  If  he  survived  her,  and  took 
out  administration,  he  was  liable  to  be  sued 
on  them,  as  his  wife's  administrator.  If  she 
survived  him,  her  liability  revived,  in  case 
nothing  had  been  done  to  put  an  end  to  the 
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contract,  during  the  continuance  of  the  mar-  Part  III. 
riage.     (Sm.  Con.  280,  281 ;  Ad.  Con.  764,    c^.  i. 
783 ;  2  Bright,  1-8 ;  Chit.  Con.  151.)     376.    ^'^'  "' 

As  regards  liahilities  incurred  by  women 
before  marriage,  the  law  seems  now  to  stand 
thus  : 

1.  In  the  case  of  women  married  before 
the  passing  of  the  stat.  33  &  34  Vict.  c. 
93  (a),  August  9,  1870,  the  husband  is  liable, 
by  the  common  law,  for  debts  contracted  by 
his  wife  before  marriage.    377. 

2.  In  the  case  of  women  married  since 
August  9, 1870,  and  before  the  passing  of  the 
Stat.  37  &  38  Vict.  c.  50  (6),  July  30,  1874, 
the  husband  is  not  liable  for  such  debts,  but 
the  wife  is  liable.    378. 

3.  In  the  case  of  women  married  since 
July  80,  1874,  the  husband  is  liable,  if 
jointly  sued,  for  debts  contracted  by  his 
wife  before  marriage,  or  for  damages  for  any 
tort  committed  by  her  before  marriage,  or 
for  the  breach  of  any  contract  made  by  her 
before  mamage,  in  respect  and  to  the  extent 
of  certain  specified  property  of  the  wife,  or 
by  reason  and  to  the  extent  of  a  confession 
of  liability  by  the  husband,  or  (to  the  extent 
of  the  property  of  the  wife)  by  reason  of  his 
not  pleading  exemption  from  liability.    And 

(a)  See  page  154,  note  (a),  and  Appendix,    (b)  See  id. 
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the  wife  is  liable  jointly,  so  far  as  he  is  sued 
with  her  and  liable.  And  she  is  liable 
separately,  so  far  as  she  is  sued  separately,  or 
so  far  as  he  is  not  liable,  if  they  are  sued 
jointly.    379. 

If  a  married  woman  is  sued,  as  a  feme  sole, 
for  a  debt  contracted  by  her  after  marriage, 
and  coverture  is  not  pleaded,  or  not  proved 
if  pleaded,  judgment  may  be  given  against 
her.  And  in  such  a  case,  before  the  Debtors' 
Act,  1869,  she  was  liable  to  be  imprisoned 
for  the  debt,  even  without  having  separate 
estate ;  though  she  could  afterwards  get  dis- 
charged. But  the  Debtors*  Act,  1869,  ss.  4  and 
5,  applies  to  a  married  woman,  and  exempts 
her  (as  it  exempts  a  man)  from  imprisonment 
for  debt,  with  the  exception  there  mentioned, 
and  authorises  an  order  to  be  made  against 
her  for  payment  by  instalments  in  such  a 
case  as  that  above  supposed;  and  proof  of 
means  is  not  necessary  on  a  mere  order  for 
payment,  though,  if  she  has  separate  estate, 
that  will  be  taken  into  account,  even  at  Law, 
in  directing  the  mode  of  payment.  {Poole  v. 
Canning,  L.  R.  2  C.  P.  241 ;  DUloii  v. 
Cvmninghxim,  L.  R  8  Ex.  23.)     380. 

A  husband  may  sue  on  a  contract  made 
with  his  wife  on  good  consideration.  If  he 
die  without  suing,  the  right  to  sue  upon  it 
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ft 

will  survive  to  the  wife.    (Sm.  Con.  285  ;  ^^  ^i- 

^  Tit.  I. 

Ad.  Con.  7()1.)     381.  Cap.  I. 

The  husband  is  liable  for  all  tprts  com-  ___LlJ. 
mitted  by  the  wife  during  the  coverture,  Si'SS^^for 
unless  they  are  directly  connected  with  con- 
tract by  her.     (Ad.  Torts,  730.)     382. 

The  custody  of  the  wife's  person  belongs  ciwtody  and 

•'  -IT  o     correction 

to  the  husband.     He  has  no  right  to  chastise  ^'  ^®  '^*'®- 
her ;  but  he  may  restrain  her  liberty,  in  case 
of  gross  misbehaviour.     (2  Ste.  Com.  273.) 

883. 

Payment  to  a  married  woman  will  not  fhj^®"?  ^ 
bind  her  husband,  unless  she  had  authority 
from  him  to  receive  it.     (Chit.  Con.  657.) 

384. 


Section  III. 

Of  Divorce,  Annulling  Marriage,  and 

Separation. 

I.  Before  the  new  Divorce  Act,  there  wei^e   Sec.  III. 
two  kinds  of  divorce  by  the  Ecclesiastical  Divorce 
Court  :  first,  a  divorce  a  vinculo  matrimonii,  new  Divorce 

Act. 

whereby  the  marriage  was  declared  null,  as 
having  been  absolutely  unlawful  ab  initio, 
and  the  issue,  if  any,  became  bastardised,  and 
the  parties  were  enabled  to  contract  another 
marriage ;    second,    a  divorce  a  mensa  et 
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Part  III.  thoro,  whereby  they  were  merely  separated, 
Cap!  I.    without  annulling  the  marriage.    386. 

'^' '       Divoice   a  vinculo  matrimonii  could  not 

be  obtained  from  the  Ecclesiastical  Court 
for  any  post-nuptial  cause,  but  was  often 
granted  on  the  ground  of  adultery,  by  a 
private  Act  of  Parliament.  (2  Ste.  Com. 
285-7.)    386. 

By  the  stat.  20  &  21  Vict.  c.  85,  the 
jurisdiction  of  the  Ecclesiastical  Courts  was 
transferred  to  the  Court  for  Divorce  and 
Matrimonial  Causes,  now  included  in  a 
Division  of  the  High  Court  of  Justice.  387, 

This  Court  may,  on  the  petition  of  either 
husband  or  wife,  decree  a  judicial  separation, 
in  lieu,  and  having  the  eflFect,  of  the  divorce 
a  mensa  et  thoro.  (ss.  7, 16.)  Such  judicial 
separation  may  be  decreed  on  the  ground  of 
adultery,  or  cruelty,  or  desertion  without 
cause  for  two  years  and  upwards.  The 
Court  may  also  grant  a  divorce  or  dissolution 
of  marriage,  on  the  petition  of  the  husband, 
upon  the  ground  of  the  post-nuptifij  adultery 
of  the  wife ;  or  upon  the  petition  of  the  wife, 
upon  the  ground  that  the  husband,  since  the 
marriage,  has  been  guilty  of  incestuous  adul- 
tery, or  bigamy  with  adultery,  or  rape,  or 
unnatural  crime,  or  adultery  coupled  with 
certain  kinds  of  cruelty,  or  with  desertion. 


Divorce 
under  the 
new  Act. 
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without  reasonable  excuse,  for  two  years  or  ^^  y^- 

'  -^  Tit.  I. 

upwards,     (s.  27.)     But  the  Court  may  not    Cap.  I. 
gi*ant  a  divorce,  if  the  petitioner  has  been        '      1 
accessory  to  or  connived  at  the  adultery,  or 
has  condoned  it     (s.  29.)     388. 

And  the  Court  will  not  be  bound  to  grant 
a  divorce,  if  the  petitioner  has,  during  the 
marriage,  been  guilty  of  adultery,  or  if  the 
petitioner  has  been  guilty  of  unreasonable 
delay  in  presenting  or  prosecuting  the  peti- 
tion, or  of  cruelty  towards  the  other  party, 
or  of  having  deserted  or  wilfully  separated 
from  the  other  party  before  the  adultery 
complained  of  and  without  reasonable  excuse, 
or  of  such  wilful  neglect  or  misconduct  as 
has  conduced  to  the  adultery,    (s.  31.)    389. 

By  the  dissolution  of  niarriage  the  hus- 
band loses  all  those  rights  which  he  would 
otherwise  acquire  jure  mariti  after  that  time. 
And  hence  if  the  divorced  wife  dies  before 
she  has  reduced  a  chose  in  action  into  pos- 
session, the  divorced  husband  will  have  no 
right  to  it  either  as  her  administrator  or 
otherwise.  {Wilkinson  v.  Gibson,  L.  E.  4 
Eq.  162.)     390. 

By  the  common  law,  the  wife  does  not 
forfeit  by  adultery  any  benefit  under  her 
marriage  settlement  or  under  a  deed  of  sepa- 
ration.    But  by  the  stat.  20  &  21  Vict.  c.  85, 
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Part  III.  s.  45,  the  Divorce  Court  may  deal  with  her 
Cap.  I.    property  on  her  divorce   for  her  adultery. 

SEC^IIL    ^^^     ^j^^    ^^^^  yy^  J       ggj^ 

An  order  may  be  made  for  alimony  to  the 
wife,  either  on  a  decree  for  judicial  separa- 
tion on  the  wife's  petition,  or  on  a  decree 
for  dissolution  of  the  marriage,  (ss.  17,  32.) 
Alimony  is  an  allowance  made  to  the  wife 
when  cohabitation  has  ceased.-  It  is  either 
pendente  lite  or  permanent  (Macq.  135, 
141.)     892. 

In  case  of  no  appeal,  or  in  case  of  an  ap- 
peal having  deen  dismissed,  or  if  the  mar- 
riage is  dissolved,  either  party  may  marry 
again,  (s.  57.  See  on  this  subject,  Macq. 
passim.)     393. 

II.  Marriages  may  be  annulled  where  they 
have  taken  place  after  a  divorce  obtained 
by  fraud  or  collusion  or  from  a  Court  not 
having  competent  jurisdiction ;  or  where  the 
parties  are  within  the  prohibited  degrees  of 
consanguinity  or  affinity  (a),  or  both  have 
acted  in  wilful  disobedience  of  certain  of  the 
enactments  as  to  the  marriage  ceremony  ;  or 
where  there  was,  in  either  of  the  parties  at 
the  time  of  the  marriage,  corporal  incapacity, 
idiotcy,  or  lunacy ;  or  where  the  marriage 
was  the  result  of  force  or  fear,  not  followed 

(a)  See  supra,  par.  344,  345. 
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by   voluntary  cohabitation.      (Macq.   323-  ^^  ^^l- 
344.)     394.  Gap!  1. 

III.  The  husband  and  wife  may  agree  to '_ 

live  separately ;  and  the  Courts  of  Law  an<l  ^^S2^nt. 
Equity  have  recognised  the  validity  of  deeds 
or  articles  of  separation,  where  the  husband 
and  wife  have  actually  separated.     395. 

The  husband  usually  covenants  with  trus- 
tees appointed  on  behalf  of  the  wife,  for  her 
maintenance ;  and  the  trustees  covenant  to 
indemnify  the  husband  against  her  debts; 
and  each  party  covenants  not  to  molest  the 
other  or  sue  for  the  restitution  of  conjugal 
rights.  But  an  agreement  relating  to  a  sepa- 
ration not  actually  existing,  or  a  covenant 
for  separation,  whether  immediate  or  future, 
is  void.  (2  Ste.  Com.  284-5 ;  Sm.  Law  of 
Prop.  5th  ed.  par.  3275-3286;  Ad.  Con. 
772-3.)    396. 

As  a  deed  of  separation  cannot  dissolve  the 
marriage,  it  does  not  relieve  the  wife  from 
any  of  the  ordinary  disabilities  of  coverture. 
(Story's  Eq.  Jur.  §  1428  ;  Chit  Con.  167 ; 
Ad.  Con.  771, 778.)  And  reconciliation  puts 
an  end  to  a  deed  of  separation,  as  it  must 
not  be  permitted  to  parties  to  make  agree- 
ments for  themselves  to  hold  good  whenever 
they  choose  to  live  separate.  (2  Spence's 
Eq.  Jur.  532 ;  Ad.  Con.  773.)    397. 


166 


CHAPTER  II. 


PARENT    AND   CHILD. 


Pakt  hi. 

Tit.  I. 

Cap.  II. 

Who  are 

le^timate 

cmldren. 


CuBtody, 
mainte- 
nance, and 
education  of 
children. 


A  LEGITIMATE  child  is  One  between  whose 
parents  the  relation  of  marriage  subsisted  at 
the  time  of  conception  or  of  birth,  or  at  some 
intervening  period.  Whether  the  husband 
is  the  real  parent  of  a  child  bom  to  his  wife 
during  the  marriage  or  after  the  death  of  the 
husband,  may,  however,  be  open  to  contro- 
versy. But  he  is  presumed  to  be  the  parent, 
unless  ho  was  absent  for  not  less  than  nine 
calendar  months  or  forty  weeks  before  the 
birth,  or  was  impotent,  or  could  not  have  had 
sexual  intercourse  with  the  wife  during  that 
period.  (See  2  Ste.  Com.  291-2 ;  Steer  Par. 
Law,  568  ;  Co.  Litt.  123  b.  n.  1,  2.)     398. 

In  general,  parents  are  entrusted  with  the 
custody  and  education  of  their  children,  on 
the  natural  presumption  that  the  children 
will  be  properly  treated,  and  that  due  care 
will  be  taken  of  them,  in  regard  to  learning, 
morals,  and  religion.  But  whenever  this 
presumption  is  negatived  by  the  actual  state 
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of  the  case,  and  a  father  or  a  mother  is  giiilty  Part  III. 

l^IT.  I. 

of  gross  ill-treatment  of  his  or  her  infant  Cap.  li. 
child,  or  is  living  in  gross  immorality,  or 
otherwise  acts  in  a  manner  injurious  to  the 
morals  or  interests  of  his  or  her  children,  the 
Supreme  Court  deprives  him  or  her  of  the 
custody  of  his  or  her  children,  and  appoints 
a  suitable  person  to  act  as  guardian,  if  the 
children  have  property.  (St.  §  1341-9 ; 
Sv/ift  V.  Sivift,  34  Beav.  266  ;  4  D.  J.  S.  710 ; 
In  re  Besant,  L.  R  11  Ch.  D.  (Ap.)  508.) 
And  by  the  Supreme  Court  of  Judicature  Act, 
1873,  s.  25,  clause  (10),  it  is  enacted  that  "  in 
questions  relating  to  the  custody  and  educa- 
tion of  infants,  the  rules  of  Equity  shall 
prevail."    899. 

Parents  may  be  compelled  to  provide  their 
legitimate  children,  of  whatever  age,  with 
necessaries  when  the  children  are  in  poverty, 
and  unable,  through  infancy,  disease,  or 
accident  to  support  themselves.  (2  Ste. 
Com.  296-7.)  But  a  father  is  not  under  any 
legal  obligation  to  educate  his  child  (except 
so  far  as  he  may  be  compelled  under  the 
Stat.  33  &  34  Vict.  c.  76,  s.  74,  or  any  other 
statute) ;  and  he  is  not  liable  to  pay  a  debt  ^IbS^" " 
contracted  by  his  child,  even  for  necessaries, 
without  his  authority.  (Chit.  Con.  144; 
Macph.  516.)    400. 
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PartIIL      a  father  is  entitled  to  the  custody  and 

Tit.  I.  '^ 

Cap.  II.   control   of    his  children  until  the   age  of 
The  father's  twcnty-onc  ycars  ;  and  he  may  correct  them 

power  over         -i  .■•  i  i  i 

his  children,  while  imdcr  age,  m  a  reasonable  manner; 
and  may  delegate  his  authority  to  their 
tutor  or  schoolmaster.  (2  Ste.  Com.  299- 
301.)     401. 

The  The    mother    has    no    legal  power  over 

mother's 

power  over   her  child   in   the  father's  lifetime,  at  least 

her  chil- 
dren- as  against  the  father,  unless  delivered  into 

her  custody  by  the    Supreme    Court.     But 

after  the  father's  death,  she   is   entitled  to 

the  custody  of  the   child  during  minority. 

(2  Ste.  Com.  301 ;  Macq.  174.)     402. 

The  children  of  poor  persons  not  able  to 
support  themselves,  must,  if  of  sufficient 
ability,  maintain  their  parents.  (2  Ste.  Com. 
302.)    403. 

A  parent  cannot  bring  an  action  for  injury 
done  to  his  child,  though  the  parent  may 
have  been  put  to  expenses  in  ^'etting  the 
child  cured,  unless  the  child  is  old  enough  to 
render  him  some  sort  of  service,  however 
slight,  and  can  be  treated  in  law  as  his 
servant  at  the  time(!).  (Ad.  Torts,  697;  3 
Ste.  Com.  532  ;  Rose.  589,  590 ;  Thompson 
V.  Ross,  5  Hurl.  &  Norm.  16 ;  Hedges  v. 
Tagg,  L.  R.  7  Ex.  283.)  And  it  has  been 
neld  that  even  then   he   cannot   bring   an 


Mainte- 
nance of 

parents. 


Action  by 
parents. 
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action  either  for  loss  of  service  or  for  the  ^^™- 

Tir.  I. 

burial  expenses,  if  the  injury  resulted  in  the   Cap.  IL 
immediate  death  of  the  child  1     (Oshom  v. 
GiMett,  L.  R.  8  Ex.  88.)    404. 

Indeed,  a  parent  has  no  remedy  for  the 
seduction  of  his  daughter^  even  though  he 
may  have  been  put  to  great  expenses  in  con- 
sequence of  it,  unless  the  child  was  living 
with  him,  or  he  had  a  right  to  her  services, 
at  the  time,  and  by  reason  of  her  pregnancy 
and  illness  he  was  deprived  of  those  services 
to  which  he  had  a  right.  If  he  had  a  right 
to  her  services,  however  slight,  and  without 
proof  of  any  having  been  rendered  or  been 
likely  to  be  required,  an  action  for  damages 
is  maintainable  by  the  parent  against  the 
seducer  (a),  where  the  pregnancy  was  caused 
by  him,  and  the  parent  was  not  the  indirect 
cause  of  the  seduction,  by  introducing  her  to 
profligate  acquaintances  or  encouraging  im- 
proper intimacies.  (Ad.  Torts,  697-700 ; 
Broom  Com.  75,  77-8;  3  Ste.  Com.  532; 
Bosc.  589,  590 ;  Terry  v.  Hutchinson,  L.  R. 
3Q.B.  599.)    405. 


(a)  The  gross  injustice  of  the  cases  where  relief  has 
been  withheld  from  the  parent  is  only  equalled  by  the 
absurdity  of  the  ground  on  which,  in  other  cases,  relief 
has  been  given  to  him.  But  the  former  has  given  rise  to 
the  latter. 
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^q?''  V^'      ^^  estimating,  however,  the  damages  to  be 

Cap.  II.   given    for  a  daughter's  seduction,  the  jury 

may  give  the  father  damages  for  the  disgrace, 

distress,  and  anxiety  of  mind  which  he  has 

sustained.     (Ad.   Torts,  702 ;   Mayne,  284 ; 

Rose.  590 ;  Terry  v.  Hutchinaon,  L.  R.  3  Q. 

B.  599.)    406. 

oijtoiyand     Th^  mother  of  an  illegitimate  child  is 

Si^mato  entitled  to  its  custody,  and  is  bound  to  main- 

children.        j»»ji_»i        ^  •  •!  •  ■% 

tain  it  while  she  remains  single  or  a  widow, 
or  until  the  child  attains  the  age  of  sixteen, 
or  gains  a  settlement  in  its  own  right,  or, 
being  a  female,  is  mairied ;  and  if  the  mother 
marries,  her  husband  then  becomes  subject 
to  the  same  obligation;  but  this  ceases  on 
the  mother's  death.  If,  however,  the  mother, 
while  single  or  a  widow,  is  not  of  sufficient 
ability,  she  can  compel  the  father  to  supply 
a  fund  for  its  maintenance  until  it  is  thirteen, 
or,  if  the  justices  making  the  order  think  fit, 
until  the  child  is  sixteen,  and  she  may  take 
steps  for  that  purpose,  even  before  the  child 
is  bom.  (2  Ste.  Com.  302-4;  Steer  Par. 
Law,  559, 560,  569  ;  35  &  36  Vict.  c.  65,  ss.  3, 
4,  5 ;  36  Vict.  c.  9,  s.  3.)    407. 
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CHAPTER  III. 

GUARDIAN  AND  WABD. 

There  are  several  species  of  guardianship :     pabt  iil 

rp_._,    T 

1.  Guardianship  by  nature,  which  is  a  c^p.'ifi. 


guardianship  of  the  person  only,  belonging  to  j^^^^^^^ — 
the  ancestor,  in  respect  to  his  heir  apparent  ^S^-iu' 
or  heiress  presumptive,  until  the  age    of  J^g^^^^^^^ 
twenty-one  years.     408. 

2.  Guardianship  for  nurture,  which  is  a  2.  For  nur- 
guardianship  of  the  person  only,  belonging 

to  the  father,  or,  at  his  decease,  to  the  mother, 
and  extends  to  all  the  children,  until  the 
age  of  fourteen  years,  if  not  to  the  age  of 
twenty-one.     409. 

3.  Guardianship  in  socage,  which  extends  s.  in  socage, 
both  to  the  person  and  the  estate,  where  the 

legal  estate  in  hereditaments  of  socage  tenure 
descends  upon  a  minor.     410. 

If  the  land  descends  to  the  heir  ex  parte 
patema  or  ex  parte  matema,  the  guardian- 
ship of  the  person  belongs  to  the  next  of 
blood  to  whom  the  inheritance  cannot 
descend.    411. 

i2 
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Pabt  III.      But  if  the  infant  derives  land  by  descent 

Tit.  I.    ,     ,  ,  ^ 

Gap.  iil  both  ex  parte  patema  and  ex  parte  matema, 

the  next  of  kin  on  either  side  first  seizing 

the  infant  is  entitled  to  the  custody  of  his 

person.    This  guardianship  continues  until 

the  minor  is  fourteen  years  of  age.    412. 

4.  3y  4.  Guardianship  by  statute,  which  is  cre- 

statute. 

ated  by  an  appointment  by  a  father,  made 
by  deed  or  will,  of  a  guardian  of  the  persons 
and  estates  of  his  legitimate  children,  until 
the  age  of  twenty-one  years,  or  for  any  less 
time.  Such  an  appointment  is  efiectual 
against  all  persons  claiming  as  guardians  in 
socage  or  otherwise.    413. 

A  mother  cannot  appoint  a  guardian. 
Nor  can  a  father  make  a  valid  appointment 
of  a  guardian  to  his  natural  child.  If,  how- 
ever, he  does  nominate  a  person  to  be 
guardian,  the  Supreme  Court  will  generally 
appoint  such  person  to  that  office.    414. 

6j^3yeiec.       5.  Guardianship    by  election,    which    is 
nearly,  if  not  quite,  obsolete.    415. 

0.  Byap.         6.  Guardianship,  by  appointment  of  the 

poilltlZ16Ilt 

Bu*^®  e  Supreme  Court,  of  the  person  and  estate 
^^^'^^  of  an  infant,  whether  legitimate  or  illegiti- 
mate, who  has  property,  or  of  the  person 
only  of  an  infant  who,  by  reason  of  being  a 
party  to  proceedings  in  Court,  has  become 
a  ward  of  the  Court.    Such  a  guardian  may 
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be  appointed  either  where  there  is  no  other  I^-^t  hi. 
guardian,  or  where  it  appears  to  the  Court  Gap.  III. 
to  be  expedient  that  a  guardian  of  any  kind 
should  be  superseded.    416. 

7.  Guardianship,  ad  litem,  which  occurs  7.  Ad  utem. 
where  a  person  (usually  the  father  or  ordi- 
nary guardian)  is  appointed  by  a  Court  of 
justice  to  prosecute  or  defend  for  an  infant 

in  any  suit  to  which  he  is  a  party.    417. 

8.  Guardianship  by  custom,  in  the  case  of  s.  By 

'*      "  custom. 

copyholds  and  particular  cities  and  boroughs. 
(2  Ste.  Com.  314^323  ;  MacpL  19,  20,  44-8, 
53,  59,  60,  76,  80,  81,  103,  105,  109,  110.) 

418. 

Every  guardian,  when  the  ward  comes  of  ^^J^^ 
age,  is  bound  and  compellable  to  account  to  Liabiuty. 
him,  and  must  answer  for  all  losses  by  his 
wilful  default  or  negligence.    The  guardian  AUowanooB. 
will  be  allowed  his  reasonable  costs  and 
expenses,  but  may  not  make  any  profit  out 
of  his  ward's  estate.     (2  Ste.  Com.  323  ; 
Macph.  348,  350.)     419. 

FuU  age,  in  male  or  female,  is  twenty-one  puu  age. 
years ;  and  it  is  completed  on  the  morning 
of  the  day  preceding  the  anniversy  of  a 
person's  birth ;  so  that  a  person  bom  on  the 
1st  of  January,  1860,  at  any  moment  before 
midnight,  would  be  of  age  on  the  31st  of 
December,  1880,  immediately  after  midnight 
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PfF  in.  of  the  30th.   (2  Ste.  Com.  308 ;  Macph.  447.) 

Cap.  III.   420, 


Who  are  All  who  OTe  not  of  full  age  are  legally 

^  ^  '       designated  as  infants.    421. 
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TITLE  II. 

RELATIONS  OF  LIFE   IN  RESPECT  OF 

PROPERTY. 


CHAPTER  I. 

NEIGHBOURING  PRpPRlETORg^  Ta). 
^"U'      '"^J^   ►'^•'-    ivT  K<^  tAi.»l<cJ    #^vtVUv»»v. 

There  are  certain  rights  which  the  owner  of  Pabt  hi. 
one  neighbouring  tenement  has  with  respect    cap.  l 
to  another  such  tenement.     422. 


rhtsof 

Those  which  are  directly  profitable  arelS*^^^^;. 
called  profits  k  prendre ;  such  as  rights  of  ^^^  ^ 
common.     423.  ^""*'^* 

Those  which  are  mere  rights  of  accom-  EiunnnentB. 
modation  are  termed  easements.  An  ease- 
ment may  be  defined  to  be  a  right  and 
privilege,  without  profit,  which  the  owner  of 
one  neighbouring  tenement  has  with  respect 
to  another  tenement,  and  by  reason  of  which, 
for  the  advantage  of  the  owner  of  the  tene- 
ment whereto  such  privilege  is  annexed,  the 

(a)  See  supra,  par.  270-5. 
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Pabt  III.  owner  of  such  other  tenement  is  obliged  to 
^  suffer,  or  x^frain  from  doing,  somethLg  on 
his  own  land.  There  are  a  great  number  of 
easements :  such  as  rights  of  way,  rights  to 
receive  air,  light,  and  water.  (Gale,  5,  et 
seq. ;  Ad.  Torts,  16,  17 ;  Burton,  §  1165.) 

424. 

Sadroi^ent     ^^^  property  to  which  the  privilege  is 
tenements,  annexed  83  a  benefit  is  termed  the  dominant 

* 

tenement;  and  the  property  on  which  the 
burden  or  servitude  is  imposed  is  called  the 
servient  tenement.  (Ad.  Torts,  17 ;  Gale,  13.) 

425. 

^SSe.  ^'  ^^^^  ^^^  P^^«^°'  ^^  managing  his  own 
affairs,  causes,  however  innocently,  damage 
to  another,  it  is  obviously  only  just  that  he 
should  be  the  party  to  suffer.  He  is  bound 
sic  uti  suo  ut  non  laedat  alienum."  {Rylands 
V.  Fletcher,  L.  R.  3  H.  L.  330,  341 ;  Hurd- 
man  v.  N.  E.  Ry.  Go,,  L.  R.  3  0.  P.  D.  (Ap). 
168  ;  Firth  v.  The  Bowling  Iron  Co,,  L.  R. 
3  C.  P.  D.  254 ;  Crowhurst  v.  Burial  Board 
of  Amersham,  L.  R  4  Ex.  D.  5 ;  and  see 
infra,  par.  450.)     426. 

Rights  of         Where  there  are  distinct  proprietors  of  the 

riparian  *■       * 

P'^^P'****^  lands  on  opposite  banks  of  a  stream,  each 
riparian  proprietor  is  prim&  facie  the  pro- 
prietor of  the  half  of  the  land  covered  by 
the  stream  which  is  nearest  his  own  bank. 


NEIGHBOURING  PBOPRIETOBS.  177 

and  has  the  right  of  fishint;  over  that  half,  PabtIII. 

Tit.  IL 
but  has  no  property  in  the  water.     Every    Cap.  i. 

landowner,    however,    has  a  right,    as    an 

ordinary  incident  of  property,  to   use  the 

water  of  a  natural  stream  flowing  through 

or  by  his  land,  for  any  reasonable  purpose 

not  inconsistent  with  a  similar  right  in  the 

proprietors  of  the  land  above  and   below ; 

as,  for  instance,  to  drink,  to  water  his  cattle, 

to  turn  his  mill,  &c.     But  he  cannot  seriously 

diminish  the  quanity,   nor  deteriorate  the 

quality,  nor  alter  the  flow  of  the  water,  to 

the  injury  of  another  proprietor,  otherwise 

than  by  such  diminution,  retardation,    or 

acceleration,  as  may  be  the  necessary  result 

of  a  reasonable  use  :  unless  he  has  gained  a 

title  to  an  easement,  by  grant  or  prescription, 

80  to  use  the  water.     (Ad.  Torts,  1-4,   (>, 

77-8;   Biwm   Com.   764-5;   Gale,   191-7, 

238-9 ;    Tudor  Real  Prop.   Ca.   118,   119 ; 

Dixon,  124-9,   132 ;  Rose.  547,  610 ;  West 

Cv/mherland  Iron  <fc  Steel  Co,  v.  Kenyon, 

L.  R.  6  Ch.  D.  773;  11  Ch.  D.  (Ap.)  782.) 

And  if  a  stream  loses  itself  in  marshy  or 

swampy  ground,  and  the  proprietor  cuts  a 

course  for  the  water  towards   its    natural 

destination,  whether  open  or  inclosed  in  a 

tunnel,  he  acquires  rights  analogous  to  those 

which  he  would  have  if  that  course  had  been 

i3 
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^^  I?-  a  natural  stream.     And  a  grantee  of  the 

Tit.  II.  .  ,     .     . 

Cap.  I.  adjoining  land  or  the  land  to  which  it  is 
carried  by  such  course  will  have  the  same 
rights.  {HoUcer  v.  Poritt,  L.  R.  8  Ex.  107  ; 
10  Ex.  (Ex.  Ch.)  59.)  On  this  subject  see 
Stockport  Waterworks  Co.  v.  Potter,  3  Huri.  & 
Colt.  300.)    427. 

veu  water.  ^  persou  may  sink  a  well  in  his  own 
land,  and  get  as  much  water  as  he  pleases, 
for  any  purpose  whatever,  although  he 
thereby  drains  the  neighbouring  springs 
and  wells  dry;  and  the  adjoining  pro- 
prietor has  no  other  remedy  than  to  sink 
deeper  wells,  and  use  appliances  to  get  back 
the  water.  (Ad.  Torts,  5  ;  Broom  Com.  76-7 ; 
Gale,  242-262;  Dixon,  129;  Rosc.549.)  428. 

SSI^i^®**'     If  the  owner  or  occupier  of  the  lower 

charging  lauds  obstructs  the  natural  flow  of  the 
water  through  his  lands,  so  as  to  cause  the 
higher  lands  to  be  flooded,  or  if  the  owner 
or  occupier  of  the  higher  lands  causes  the 
surface  and  drain  water  to  flow  on  the  lands 
below  in  a  greater  volume  and  in  an  un- 
natural form,  he  will  be  responsible  in 
damages.    (Ad.  Torts,  6.)    429. 

Bjmgofor  A  person  may,  by  deed  or  prescription, 
have  a  right  of  passage  for  waste  water 
through  an  artificial  drain  or  watercourse  in 
another  man's  Icmd,   without   having   any 
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interest  in  such  land.    (Ad.  Torts,  23 ;  Gale,  ^^ht  ill. 

Tit  II 
54.)     430,  Cap.  J." 

By  the  stat.  2  &  3  Will.  IV.  c.  71,  s.  31,  ^  J  as 
when  the  access  and  use  of  light  to  and  for  ^  ^^'  ^  ^^• 
any  dwelling-house,  workshop,  or  other 
building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years 
without  interruption,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible.  480a. 

"Wherever  for  the  statutoiy  period  aj^^*""* 
given  space  over  the  servient  tenement  has 
been  used  by  the  dominant  tenement  for 
the  purpose  of  light  passing  through  that 
space,  a  right  arises  to  have  that  space  left 
for  so  long  as  the  light  passing  through  it  is 
used  for  or  by  the  dominant  tenement." 
"And  the  opening  in  the  dominant  tene- 
ment," whether  it  be  a  window  or  aperture  of 
any  other  kind,  "  is  the  limit  which  defines 
the  boundaries  of  the  space  over  the  servient 
tenement.'*  (Fry,  J.,  in  National  Provincial 
l^late  Glass,  Jkc,  Co,  v.  Prvdenticd  Assur- 
ance Oo.,  L.  R  6  Ch.  D.  767,  765.)    480b. 

On  the  sale  of  a  house,  without  the  adjoin- 
ing land  of  the  vendor,  a  free  passage  for 
necessary  light  and  air  across  such  adjoining 
land  is  impliedly  granted.  (Ad.  Torts,  37 ; 
Gale,  97, 103.)  But  it  has  been  held  that 
when  the  owner  of  a  house  sells  a  piece  of 
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Part  III.  adjoining  land,  without  reserving  any  rights, 
Cap.  I.    the  purchaser  may  use  it  for  any  purpose  to 
~~~~  which  land  may  be  applied ;  and  there  is 
no  implied  grant,  by  the  purchaser,  of  the 
easement  of  light  necessary  for  the  enjoy- 
ment of  the  vendor's  house.      The  V.-C. 
Kindersley  remarked :  "  It  must  be  admitted 
that  this  law,  if  carried  to  an  extreme,  would 
in  some  cases  produce  great  and  startling 
injustice."    ( Whiie  v.  Bern,  7  HurL  &  Norm. 
722 ;  Cv/rrierd'  Co,  v.  CorbeU,  2  Dr.  &  Sm. 
355 ;  4  D.  J.  S.  764 ;  EUia  v.  Manchester 
Carriage  Co,,  L.  R.  2  C.  P.  D.  13.)    431. 
SSSd  toone      ^vcry  landowner  has  a  perfect  right  to 
gOTODj^and  build  on  his  own  ground,  though  he  thereby 
ugM  and     obscures  his  neighbour's  light  and  air,  unless 
his  neighbour  has  acquired  a  right  against 
him  that  his  light  and  air  shall  not  be  ob- 
structed.   This  easement  of  right  to  unin« 
terrupted  light  and  air  may  be  acquired,  like 
other  easements,  by  grant,  express  or  im- 
plied, or  by  prescription  (Goddard  on  Ease- 
ments, p.  137;  see  also  Id.  p.  25),  or  by 
covenant.    431a. 

We  have  seen  that  the  right  to  the  natural 
flow  of  light  and  air  is  subject  to  the  right 
which  every  one  h«is  of  building  on  his  own 
ground.  (See  Goddard  on  Easements,  p.  25, 
137).    But  this  right  to  build  should  surely 
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be  deemed  to  be  subject  to  the  qualification  ^;^  i^- 
of  the  established  maxim,  rightly  under-  Cap.  I. 
stood,  "Sic  utere  tuo  ut  alienumnon  Isedas  " — 
a  maxim  strongly  and  fiilly  enforced  by  the 
House  of  Lords.  (See  Rylomdd  v.  Fletcher, 
L.  R  3  H.  L.  330-342,  and  see  par.  450, 
1284.)    431b. 

It  should  be  qualified  to  such  an  extent, 
at  any  rate,  as  to  prevent  the  person  building 
from  inflicting  a  grievous  nuisance  on  his 
neighbour ;  and  Lord  Coleridge,  C.  J.,  decided 
accordingly,  in  Bryant  v.  Lefever,  L.  R.  6 
C.  P.  D.  (Ap.)  172.  But  the  Lords  Justices 
Bramwell,  Brett,  and  Cotton  held  that  the 
owner  of  an  adjoining  house  is  not  liable  in 
damages,  though  he  by  altering  his  house  has 
• "  materially  interfered  with  the  comfort  of 
human  existence"  in  his  neighbours  house, 
in  the  way  of  causing  it  to  smoke,  which  it 
did  not  for  more  than  twenty  years  before. 
Certainly  this  decision,  and  the  reasoning  in 
intended  support  of  it,  in  the  last  paragraph 
of  the  judgment  of  Bramwell  and  Brett,  L.J., 
adopted  by  Cotton,  L.J.,  p.  181,  appear  to 
the  author  to  be  extraordinary.    431c. 

Where  the  owner  of  an  estate  grants  a 
lease  of  a  plot  of  land  to  a  lessee,  and  that 
lessee  covenants  not  to  erect  any  building 
without  the  lessor's  approval,  and  afterwards 
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Part  III.  the  lessor  grants  a  lease  of  an  adjoining  plot 
Cap.  I.  to  another  lessee ;  and  subsequently  the  first 
lessee  erects  a  building,  with  the  lessor's 
approval,  so  as  to  darken  the  windows  of  the 
second  lessee ;  it  was  held  on  appeal  (but,  as 
the  writer  conceives,  improperly),  that  the 
lessor  could  not  be  restrained  from  derogating 
from  his  own  grant  to  the  second  lessee,  by 
giving  his  (the  lessor's)  approval  to  the 
building.  {Master  v.  Hansard,  L.  R.  4  Ch. 
D.  (Ap.)718.)    432. 

Although  a  person  grant  a  licence  to  open 
a  window,  unless  the  grant  is  made  by  deed, 
he  may  build  a  wall  on  his  own  land  close 
to  the  window,  and  thereby  exclude  the 
light  and  air  from  it.  (Ad.  Torts,  24 ;  Gale, 
23.)    432a. 

Neither  a  landlord  nor  a  tenant  can,  with- 
out each  other's  consent,  obstruct  or  darken 
windows  existing  at  the  time  of  the  demise. 
(Ad.  Torts,    38;    Gale,   100;    Rose.    536.) 

433. 

The  right  to  light  and  air  is  confined  to 
windows  existing  at  the  time  of  the  con- 
veyance, grant,  or  demise,  and  does  not 
extend  to  windows  subsequently  opened 
where  there  were  none  before,  or  to  new 
windows  of  a  different  size  or  position  from 
the  old  ones,  except  as  far  as  regards  the 
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space  of  the  new  windows  which  may  have  ^^^'  ™- 
been  occupied  by  the  ancient  apertures.  Cap.  L 
(Ad.  Torts,  38,  48,  65 ;  Broom  Com.  760 ; 
Rose.  528.  See,  on  this  subject,  Jones  v. 
Taplin,  11  C  B.  (N.  S.)  283 ;  12  C.  B.  (N.  S.) 
826  ;  Binckes  v.  Posh,  11  C.  B.  (N.  S.)  324 ; 
Frewen  v.  PhUlips,  11  C.  B.  (N.  S.)  449; 
12  C.  B.  (N.  S.)  826.)  But  the  owner  may 
make  alterations  merely  in  the  framing  and 
glazing  of  the  window,  so  as  to  admit  more 
light  and  air.  (Turner  v.  Spotmer,  1  Drew. 
&Sm.  467.)     434. 

If  a  new  house  is  erected  contiguous  to 
another's  ground,  the  latter  may,  at  any  time 
within  twenty  years,  erect  any  kind  of  build- 
ing on  purpose  to  blind  the  lights  of  that 
house;  and  no  action  will  lie,,  even  though  it 
were  done  from  mere  malice.  (Broom  Com. 
74 ;  Gale,  282 ;  Tudor  Real  Prop.  Ca.  128.) 

435. 

But  the  right  to  the  use  of  light  becomes 
absolute  after  an  absolute  enjoyment  of  it  for 
twenty  years  next  before  some  suit  or  action, 
in  which  the  claim  has  been  brought  into 
question,  without  an  interruption  acquiesced 
in  for  a  year  after  notice  of  such  interruption. 
And  the  custom  to  rebuild  to  any  height 
upon  ancient  foundations  in  the  City  of 
London  is  destroyed  by  the  Prescription  Act. 
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^T^i?'  (2  ci  3  Wm.  IV.  a  71,  88.  8,  4;  Cooper  v. 
Cap.  l    Hubbock,  12  C.  B.  (N.  S.)  456.)    436. 

The  right  to  ancient  lights  now  depends  on 
the  statute  2  &  3  Will.  IV.  c.  71,  which  makes 
the  right  indefea8il)le  after  twenty  years'  un- 
interrupted enjoyment ;  and  therefore  it  does 
not  require  any  grant,  prescription,  or  fiction 
of  a  licence ;  and  it  cannot  be  lost  by  a  tem- 
porary intermission,  not  amounting  to  aban- 
donment, nor  be  forfeited  by  enlarging 
the  ancient  lights  or  making  new  lights. 
{Tapling  v.  J(me8, 11  H.  L.  Cas.  290.)  437. 

In  considering  whether  there  has  been  an 
invasion  of  light,  and  what  is  the  measure  o^ 
the  damages,  the  question  is  this,  Is  there  a 
diminution  of  light  for  any  purpose  for  which 
the  dominant  tenement  may  be  reasonably 
considered  available  ?  The  owner  of  the 
dominant  tenement  has  the  right  to  the  ad- 
mission of  a  certain  quantity  of  light  by 
means  of  apertures  through  which  the  light 
has  for  a  certain  period  been  accustomed  to 
pass,  without  reference  to  the  precise  pur- 
pose to  which  he  from  time  to  time  has 
chosen  to  turn  it.  {Moore  v.  Hall,  L.  R.  8 
Q.  B.D.  178.)  437a. 
on        By  the  grant  of  part  of  a  tenement,  other 

part  of  which  is  not  aliened  at  the  same 
■ 

time,  there  will  pass  to  the  grantee  all  those 
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continuous  and  apparent  easements  over  the  P^^  }?• 

^^  Tit.  II. 

other  part  of  the  tenement  which  are  neces-    Cap.  I. 

saiy  to  the  enjoyment  of  the  part  granted, 
And  have  been  hitherto  used  therewith.  But, 
under  ordinary  circumstances,  there  is  no 
4X)rresponding  implication  in  favour  of  the 
grantor  in  respect  of  the  other  part  retained. 
Both  of  these  rules  are  founded  on  the  maxim 
that  a  grantor  shall  not  derogate  from  his 
own  grant.  (  Wheddon  v.  Burrows^  L.  E.  12 
Ch.  D.  (Ap.)  31, 49.)    438. 

Invasion  of  privacy,  by  opening  a  window  ^^^°°or' 
which  overlooks  another  man's  grounds,  is  of^^lS! 
not  an  act  of  which  the  law  will  take  cogni- 
sance as  a  wrongful  act  (a).  So  that  a  man 
may  make  new  windows  wherever  or  when- 
ever he  pleases  on  his  own  premises.  But, 
•on  the  other  hand,  his  neighbour  may  erect 
imy  building  he  pleases  on  his  own  land, 
however  close,  so  as  to  obstruct  the  light 
from  such  windows,  if  he  does  so  before  the 
former  has  uninterruptedly  enjoyed  that 
light  for  twenty  years ;  unless  the  person 
erecting  such  building  thereby  obstructs  an 
Ancient  light.  He  may  not  obstruct  any 
ancient  light,  though  it  would  be  impos- 
Bible  for  him  to  obstruct  the  new  windows 

(a)  As  to  this,  and  as  to  the  shutting  out  a  prospect, 
Bee  snpni,  par.  275. 
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I^kKTllL  withont  obstracting  the  ancient  light.  If, 
Cap,  I.  therefore,  he  cannot  obstruct  the  new  win- 
dows  without  obstructing  the  ancient  light, 
he  must  put  up  with  the  new  windows, 
though  they  may  completely  destroy  his 
privacy.  {Tapling  v.  Janes,  11  H.  L.  Cas. 
290.)    439. 

lughteo^         Jq  the  absence  of  special  stipulations  to 

owner  of  *  ^ 

ISSSi.*"^  the  contrary,  the  owner  of  the  surface  and 
the  owner  of  the  subsoil  must  not  exercise 
their  respective  rights  in  such  a  way  as  to 
be  inconsistent  with  the  fair  use  and  enjoy- 
ment of  the  rights  of  each  other.  The  owner 
of  the  surface,  therefore,  is  entitled  to  the 
support  of  the  adjacent  strata,  sufticient  to 
maintain  the  surface  in  its  natural  state,  but 
not  to  such  a  degree  of  support  as  is  neces- 
sary for  buildings,  unless  he  has  acquired  the 
right  of  support  for  them  by  grant  or  prescrip- 
tion. If,  however,  the  owner  of  the  subsoil 
excavates  without  leaving  proper  support, 
the  owner  of  the  surface  has  no  right  of 
action  until  some  actual  damage  has  been 
sustained  by  him  ;  but  he  would  have  a  right 
to  an  injunction  in  Equity  to  prevent  such 
improper  excavation.  And  the  owner  of  the 
surface  would  be  entitled  to  sue  in  praesenti 
not  only  for  existing  damages,  but  also  for 
future  damages  which  a  referee  had  found 


i 
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would  arise  to  an  ascertained  amount.  (Larnh  ^J;;^  JJ^* 

^  Tit.  II. 

V.  Walker,  L.  R.  3  Q.  B.  D.  389 ;  but  see  Cap.  I. 
remarks  of  Cockbum,  C.J.,  contra,  who  dis-  " 
sented  from  Mellor  and  Manisty,  JJ. ;  Ad. 
Toi-ts,  8,  9 ;  Broom  Com.  73,  79-81 ;  Gale, 
309-312;  Rose.  527;  Backhoiiae  v.  Bonami, 
9  H.  L.  Cas.  503 ;  Elliot  v.  North  Eastern 
JBy.,  10  ILL.  Cas.  333;  Smith  v.  Thackerah, 
L.  R  1  C.  P.  564)    440. 

Prim&  facie,  the  owner  of  the  surface  is 
entitled  not  only  to  that,  but  also  to  all  below 
it,  ex  jure  naturae;  and  those  who  claim 
the  property  in  the  minerals  below,  or  any 
interest  in  them,  must  show  that  they  are 
entitled  by  some  grant  or  conveyance  by  the 
owner  of  the  surface.  The  rights  of  the 
grantee  of  the  minerals  depend  upon  the 
terms  of  such  grant  or  conveyance.  It  must 
be  presumed  that  the  minerals  must  be  en- 
joyed; and  therefore  that  a  power  to  get 
them  must  also  be  granted  or  reserved,  as  a 
necessary  incident  Prim&  facie,  on  the  other 
hand,  it  must  be  presumed  that  the  owner  or 
lessee  of  mines  is  not  to  injure  the  owner  of 
the  surface,  by  getting  them,  if  injury  can 
be  avoided,  or  that  he  is  not  to  be  injured 
further  than  necessary.  But  these  mutual 
rights  are  generally  ascertained  and  settled 
by  the  deed  by  which  the  right  to  the  mines 
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Pabt  hi.  is  acquired  ;  and  so  far  as  such  deed  is  un- 

TiT.  IT. 

Cap.  I.  equivocally  expressed,  it  has  the  effect  of 
negativing  or  controlling  all  presumptions 
inconsistent  with  its  terms.  In  the  case  of 
mining  leases,  sometimes  the  intention  is 
that  the  lessee  shall  not  affect  the  surface, 
by  causing  any  subsidence  thereof;  in  other 
cases  that  he  should  even  have  the  power  of 
disturbing  the  surface,  without  any  com- 
pensation ;  in  other  cases,  that  if  he  should 
so  disturb  the  surface,  he  should  compensate 
the  owner  of  the  surface.  This  intention,  of 
whichever  kind  it  may  be,  should,  of  course, 
be  most  clearly  expressed.  Prim&  facie,  a 
grant  of  all  the  minerals  under  certain  lands 
(without  more)  must  be  read,  not  as  mean- 
ing a  grant  of  all  the  minerals  that  can  be 
found  under  those  lands,  but  of  all  the 
minerals  that  can  be  taken  away  from  imder 
those  lands  without  causing  a  subsidence  of 
the  surface.  And  even  where  to  that  grant  is 
superadded  a  provision  for  compensation  for 
damage  done  to  the  surface,  there,  if  the 
words  of  compensation  can  be  fairly  satisfied 
by  reference  to  acts  done  on  the  surface, 
though  they  may  be  large  enough  to  extend 
to  damage  done  to  the  surface  by  taking 
away  the  support,  still  they  must  be  read  as 
if  confined  to  acts  done  on  the  surface ;  the 
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presumption  being  that  the  grantor  did  not  ^^  HI* 
intend  to  enable  the  grantee  of  the  minerals    Gap.  I. 


to  take  away  the  support  from  the  surface. 
(»niith  V.  Darby,  L.  R  7  Q.  B.  716  ;  Eadon 
V.  Jeffcock,  L.  R.  7  Ex.  379.)    441. 

Everyone  has  a  right  to  such  a  degree  of  2^^^^°' 
lateral  support  to  his  own  land  fixjm  the  land  ^^nf '^ 

«•••  •>  '111  ev*    ■        ^   A  1     *       uuid  or 

adjommg  it,  as  will  be  sumcient  to  sustain  adioining 
his  own  land  in  its  natural  state,  without 
being  weighted  with  buildings.  (Ad.  Torts, 
7;  Gale,  309-311,  314,.  323;  Tudor  Real 
Prop.  Ca.  124;  Stroyan  v.  Kiiowles,  6  Hurl. 
&  Norm.  454;  Corporation  o/BirminghamY, 
Allen,  L  R  6  Ch.  D.  (Ap.)  284.)  And  where 
houses  built  together  require  mutual  support, 
the  right  to  such  support  continues,  notwith- 
standing alterations  in  the  ownership  of  the 
houses,  by  sale,  mortgage,  devise,  &c.  (Ad. 
Torts,  35 ;  Tudor  Real  Prop.  Ca.  126  ;  Eosc. 
527.)  And  it  would  seem  that  a  person  may 
not  take  away  from  the  owner  of  a  house  or 
building  the  benefit  of  lateral  support  from 
the  adjoining  land  or  building,  after  having 
acquiesced  in  the  enjoyment  of  that  benefit 
for  more  than  twenty  years.  (Ad.  Torts,  45  ; 
Gale,  325-332  ;  Tudor  Real  Prop.  Ca.  125  ; 
Bixwer  v.  Peate,  L.  R.  1  Q.  B.  D.  321.  See 
supra,  par.  302 ;  and  see  Angus  v.  Dalton, 
L.R3Q.B.D.85;4Q.B.D.(Ap.)162.)  442. 
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Part  III. 
Tit.  II. 
Cap.  I. 


Lateral 
support  to 
sewers. 


Bupix>rt  of 
water  under 
adjoining 
land. 


There  is  no  right  of  lateral  support  to  a 
sewer,  without  grant  of  an  easement  or  pre- 
scription, even  though  the  sewer  were  con- 
structed under  the  powers  of  an  Act  of 
Parliament.  {Metrop.  Board  of  Wo7*k8  v. 
Metrop,  Ry.  Co.,  L.  R.  4  C.  P.  (Ex.  Ch.)  192.) 

443. 

One  who  by  draining  his  own  land,  with- 
draws from  an  adjoining  owner  claiming 
under  the  same  grantor  the  support  by  water 
theretofore  beneath  the  land  of  that  owner, 
and  thereby  causes  the  surface  of  that  land 
to  subside,  is  not  liable  for  the  injury  in- 
flicted, unless  the  act  of  draining  is  absolutely 
in  derogation  of  the  special  purpose  for  which 
the  land  was  originally  granted  to  the  ad- 
joining owner.  (Popplewell  v.  Hodkinson, 
L.  R.  4  Ex.  (Ex.  Ch.)  248.)     444. 

There  is  a  right  of  continuous  support  of 
the  upper  stories  of  a  house  from  the  lower, 
where  they  are  vested  in  diflferent  owners. 
(Ad.  Torts,  35-6 ;  Gale,  98,  322.)     446. 

In  the  absence  of  evidence  to  the  contrary, 
w^hwly!  "^^  waste  land  on  the  side  of  a  river  or  public 
highway  is  deemed  to  belong  to  the  owner 
of  the  adjoining  inclosed  land,  and  not  to 
the  lord  of  the  manor,  unless  the  waste  land 
communicates  with  open  commons  or  larger 
portions  of  land.     (Ad.  Tort,  153;  Woolr. 


Support  of 

upper 

stories. 


Wasteland 
on  the  side 
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Ways,  5,  G ;  Sm.  Law  of  Prop.  5th  ed.  par.  ^^  j^- 
301 ;  Rose.  610.)    446.  Ca^.  l 

And  in  the  absence  of  evidence  to  the  ownenhip 

,  ,  of  the  aoil  of 

contrary,  the  soil  of  a  lane  situate  between  a  lane. 
two  closes,  and  leading  only  to  another  close, 
belongs,  in  moieties,  to  the  owners  of  the 
opposite  closes.    (Smith  v.  Howden,  14  C.  B. 
(N.  S.)398.)    447. 

The  ownership  of  a  tree  standing  in  a  tw**- 
hedge  follows  the  ownership  of  the  hedge. 
Where  all  the  roots  of  a  tree  are  in  a  per- 
son's land,  though  the  branches  hang  chiefly 
or  entirely  over  another  person's  land,  it  be- 
longs to  the  person  in  whose  land  the  roots 
are.  But  where  the  tnink  stands  on  one 
person's  land  and  the  roots  are  in  another 
person's  land,  it  belongs  to  the  person  on 
whose  land  the  trunk  stands.  (Ad.  Torts, 
154  ;  Dixon,  81-2;  Rose.  611.)     448. 

The  property  in  a  wall  is  presumed  to  be  ^'*^- 
in  him  who  is  bound  to  repair  it,  or,  in  the 
absence  of  evidence  of  such  liability,  in  the 
owner  of  the  land   on  which   it  is  built. 
(Rose.  611.)     449. 

"  The  person  who,  for  his  own  purposes,  J;}^^*?  °' 
brings  on  his  land,  and  collects  and  keeps  SiS^*.^^^"* 
there  anything  likely  to  do  mischief   if  it 
escapes,  must  keep  it  at  his  peril ;  and  if  he 
does  not,  he  is  primtl  facie  answerable  for  all 
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^tSJ  t?"  *^®  damage  which  is  the  natural  consequence 
Cap.  l  of  its  escape.  This  is  established  to  be  the 
law,  whether  the  things  so  brought  be  beasts, 
or  water,  or  filth,  or  stenches."  {Fletcher  v. 
Rylands,  L.  R  1  Ex.  (Ex.  Ch.)  265  ;  affirmed, 
RyUinda  v.  Fletcher,  L  E.  3  H.  L.  330,  340- 
341  (a);  and  see  supra,  par.   270-2,   274.) 

450. 

PfflttoeB,  EveTY  one  is  bound  to  take  care  that  his 

^J^  S?**  cattle  do  not  trespass  on  his  neighbour's 
"'*'^-  land.  {EUia  v.  The  Loftua  Iron  Co,,  L.  R. 
10  C.  R  10.)  And  he  is  liable  for  any  tres- 
pass thereon,  whether  he  has  been  guilty  of 
negligence  or  not  (Ellis  v.  The  Loftvs  Iron 
Co,,  L.  R  10  C.  R  10,  12-14),  unless  there  is 
a  fence  between  his  land  and  his  neighbour's 
land,  and  that  fence  belongs  to  his  neigh- 
bour, and  is  not  kept  in  good  repair  by  his 
neighbour;  for,  in  that  case,  though  the 
owner  of  the  cattle  is  chargeable  with  a  wrong 
in  suflfering  his  cattle  to  trespass,  yet  his 
neighbour  has  no  remedy,  because  of  his  own 
contributory  negligence.    461. 

Where    there    is    no    fence,  each   party 
must  keep  his  animals  on  his  own  land. 

(a)  Mellor,  J.,  justly  remarks,  "  No  doubt  that  case, 
affinned  as  it  was  in  the  House  of  Lords,  is  of  the  highest 
authority,  and  concludes  every  case  which  comes  within 
the  principle  of  it"  (L.  R.  7  Q.  B.  26:>,  270.)  But  see 
NichoU  V,  MarOand,  L.  B.  10  Ex.  255;  2  Ex.  D.  (Ap.)  1. 
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If  he  does  not,  he  is  liable  for  any  damages.  P^bt  iii. 

452.  Cap.  I.' 

Where  there  is  a  fence,  it  is  for  the  owner 
of  the  fence  alone  to  keep  it  up,  and  the 
other  party  need  not  repair  it,  and  n^ed  not 
make  an  additional  fence  for  his  own  pro- 
tection, against  the  animals  of  the  owner  of 
the  fence,  or  fpr  the  protection  of  the  owner 
of  the  fence.  And  if  the  cattle  of  either 
stray  into  the  land  of  the  other,  the  one  in- 
jured has  a  right  of  action  against  the  other, 
unless  the  fence  belongs  to  the  person  in- 
jured, and  he  has  failed  to  keep  it  in  good  re- 
pair; in  which  case  he  is  precluded  fi'om  suing, 
by  his  own  contributory  negligence.     453. 

To  state  the  law  in  other  words,  with  the 
view  of  making  the  matter  the  more  plain, 
in  the  difTerent  cases  that  arise, — where 
there  is  a  fence,  the  owner  of  the  animals 
trespassing  is  liable,  unless  the  trespass  is 
to  be  attributed  to  the  bad  state  of  the  fence 
of  the  injured  party.  So  that  a  person  will 
be  entitled  to  damages  for  a  trespass,  unless 
it  arose  from  his  own  fence  being  not 
sufficient  to  keep  out  ordinary  cattle;  in 
which  case  of  course  he  cannot  sue  for  an 
injury  which  was  the  result  of  his  own 
negligence  in  not  repairing  his  own  fence. 
Hence  (1)  where  the  fence  belongs  to  the 

K 
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^if'  JP-  injurer,  he  is  of  course  liable,  if  the  fence  is 

TIT.  II.  *^ 

Cap.  I.  bad ;  because  the  damage  was  occasioned  by 
his  neglect  And  he  is  also  liable,  even  if 
the  fence  is  good,  on  the  principle  that  ordi- 
narily everyone  is  bound  to  keep  in  his  own 
cattle ;  and  that  where  one  of  two  innocent 
persons  must  suffer,  it  is  only  right  that  he 
should  suffer  who  has  occasioned  the  loss, 
though  imwilfully,  unless  it  was  inevitable. 
(2)  If  the  fence  belongs  to  the  party  injured, 
and  it  is  good,  of  course  he  is  entitled  to 
damages ;  because  he  has  been  injured  by  his 
neighbour's  cattle,  without  any  neglect  or  fault 
on  his  own  part.  But  if  the  fence  is  bad,  he 
is  not  entitled  to  sue ;  because  the  trespass 
would  or  might  have  been  avoided,  but  for  his 
own  fault  in  not  keeping  a  good  fence.  454* 

Where  one  horse  injures  another  by  biting 
or  kicking  it  through  a  wire  fence  belonging 
to  the  owner  of  the  horse  which  did  the 
injury,  the  owner  of  the  horse  which  did  the 
injury  is  liable,  whether  he  was  guilty  of 
•  negligence  or  not.  (Ellis  v.  The  Loftus  Iron 
Co.,  L.  R.  10  C.  P.  10, 12, 13, 14 ;  and  see 
supra,  par.  330.)     455. 

In  some  cases  there  is  a  kind  of  easement 
by  which  a  person  is  bound  by  prescription 
or  contract  to  keep  up  his  fence,  not  only  to 
prevent  his  own  animals  from  straying,  but 
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also  to  keep  out  his  neighbour's,  not  for  his  ^J^^^  H^- 

^  ®  Tit.  II. 

own  protection^  but  for  the  protection  of  his  Cap.  i. 
neighbour.  And  such  obligation  may  be 
presumed  from  a  long  adverse  enjoyment 
or  from  other  considerations;  though  not 
from  the  mere  fact  or  habit  of  his  repairing, 
without  compulsion,  which  he  might  do  for 
his  own  benefit,  without  any  legal  obligation. 
So  that  if  he  does  not  keep  up  the  fence 
(whether  he  has  notice  to  repair  it  or  not, 
and  whether  he  has  knowledge  of  its  want 
of  repair  or  not),  and  animals  belonging  to 
the  occupier  of  the  adjoining  land,  or  animals 
rightfully  put  there,  get  into  his  land,  in  con- 
sequence of  the  defective  state  of  the  fence, 
and  come  to  any  misfortune  thereby  (as  by 
falling  into  a  ditch,  or  eating  poisonous  food, 
or  the  accidental  falling  of  a  stack),  he  is 
liable.  And  the  remedy  is  against  the  occu- 
pier as  distinguished  from  the  owner;  and 
the  occupier  may  be  sued  for  the  loss,  even 
though  the  defect  in  the  fence  was  occasioned 
by  the  act  of  a  third  party  (e.g.  a  timber 
merchant  claiming  under  him).  But,  in 
general,  a  person  is  not  bound  to  fence  out 
his  neighbour's  animals  for  his  neighbour's 
protection,  but  only  to  fence  out  his  neigh- 
bour's animals  for  his  own  protection,  and  to 
keep  in  his  own.     (Ad.  Torts,  4th  ed.  125, 

k2 
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Part  III.  154-5,  266-7 ;  Davis  on  County  Courts,  4th 

Tit.  II.  '  '  J  ^ 

Cap.  I.    ed.  832-3  ;  Gale,  4th  ed.  460-1 ;  Lawrence 
V.  Jenkins,  L.  R.  8  Q.  B.  274.)    466. 

The  statute  8  Vict.  c.  20,  s.  68,  enacts, 
that  "a  railway  company  shall  make  and 
maintain,  for  the  accommodation  of  the 
owners  and  occupiers  of  lands  adjoining  the 
railway,  ....  sufl&cient  fences  for 
separating  the  land  taken  for  the  use  of 
the  railway  from  the  adjoining  lands  not 
taken;  and  protecting  such  lands  from 
trespass,  or  the  cattle  of  the  owners  or  the 
occupiers  thereof  from  straying  thereout  by 
reason  of  the  railway."  The  word  cattle  here 
includes  pigs.  {Child  v.  HearUy  L.  R.  9  Ex. 
176,182.)  The  word  "straying"  includes 
putting  their  heads  over  or  through  posts  and 
rails,  and  injuring  vegetables  inside  the  rails ; 
and  four  feet  high  is  not  suflScient  against 
horses.  {Wiseman  v.  Booker,  L.  R.  3  C.  P.  D. 
184.)  And  this  enactment  is  "for  the 
benefit  of  all  persons  who  are  lawfully  using 
adjoining  land,"  so  as  to  include  a  person  who 
hired  a  stable  of  the  occupier  of  adjoining 
land,  whose  horse  escaped  from  it  in  the 
night,  got  on  the  line,  and  was  killed. 
{Dawson  v.  Midland  Ry,  Oo.,  L.  R.  8  Ex. 
8.)  But  it  has  been  held  that  it  does  not 
extend  to  cattle  which  are  trespassing  on  the 
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adjoining  lands,  and  are  neither  cattle  of  the  ^^^^  '^^' 

Tit.  II. 

owner  or  occupier  of  such  lands,  nor  cattle  Cap.  l 
put  there  by  his  licence ;  or  to  cattle  straying 
on  a  road  adjoining  the  railway,  and  not 
there  under  the  chaige  of  persons  as  tem- 
porary occupiers  of  the  road.  (Ad.  Torts, 
4th  ed.  181.)    457. 

If  a  tenant  of  a  railway  company  or  a 
person  claiming  under  him  is  injured  by  the 
cattle  on  land  adjoining  the  ground  let,  for 
want  of  a  sufficient  fence,  he  cannot  be  in  a 
better  position  than  the  railway  company ; 
and  the  occupier  of  the  adjoining  land  is  not 
liable  to  him ;  but  the  railway  company  are 
the  persons  on  whom  the  Act  has  cast  the 
liability.  (Wiseman  v.  Booker,  L  R.  3  C. 
P.D.  184.)    457a. 

As  ordinary  fences  which  are  sufficient  to 
keep  out  other  animals  will  not  keep  out 
pigs,  it  would  seem  right  that  the  obligation 
should  rest  on  the  owner  of  pigs  to  keep 
them  from  doing  any  damage,  unless  the 
fence  of  the  person  injured  is  not  sufficient 
to  keep  out  even  other  animals,  or  unless  the 
fence  consists  of  rails,  and  they  are  so  wide 
apart  that  the  pigs  can  crawl  through  with- 
out difficulty.  (See  Child  v.  Heam,  L.  B.  9 
Ex.176.)    458. 

In  general  a  boundary  hedge  belongs  to 
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Part  HI.  the  owner  who  has  been  in  the  habit  of  cut- 

Trr.  H. 

Cap.  l  ting  and  repairing  it  But,  in  some  cases, 
the  owners  of  the  adjoining  lands  are  tenants 
in  common  of  the  hedge ;  and  in  such  cases 
each  has  a  right  to  dip  the  hedge,  but  not  to 
destroy  it.  (Ad.  Torts,  156;  Dixon,  96.)  469. 
A  person  may  make  a  ditch,  and  widen  it 
as  much  as  he  pleases,  so  far  as  he  can  do 
so  by  cutting  into  his  own  land.  No  man 
making  or  widening  a  ditch  may  cut  into 
his  neighbour's  soil,  but  he  may  and  usually 
does  cut  to  the  very  extremity  of  his  own 
land;  and  he  is  bound  to  throw  the  soil 
which  he  excavates  on  his  own  land,  and  he 
often  plants  a  hedge  on  the  top  of  the  soil 
so  thrown  up.  And  hence,  where  adjacent 
lands  of  two  distinct  proprietors  are  divided 
by  a  hedge  and  a  ditch,  the  legal  presump- 
tion is  that  both  the  hedge  and  the  ditch 
belong  to  the  owner  of  the  field  in  which  the 
ditch  is  not  situate.  (Ad.  Torts,  156;  Dixon, 
92 ;  Rose.  11th  ed.  561.)  460. 
Expi-ess  In  rreneral,  at  Law,  an  easement  can  only 

etvicmcnt.    \^^  granted,  in   a  binding  and  irrevocable 
manner,  by  a  deed.     (Gale,  23 ;  Dixon,  55.) 

461. 

i>rosump.         ^  grant  of  a  right  will  not  be  presumed 
^^™***         from  long  continued  uninterrupted  enjoy- 
ment, unless  the  enjoyment  has  been  open 
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and  notoiiotis.  and  exercised  as  a  matter  of  ^^  H^- 

Tit.  IL 

right,  and  is  not  capable  of  being  satisfac-    Gap.  I. 
torily  accounted  for  without  presuming  a 
grant    (Ad.  Torts,  27.)    462. 

If,  by  the  act  of  the  owner,  one  part  of  his  impued 

grant  of  an 

land  becomes  dependent  upon  another  for  eaaomcnt. 
water,  light,  or  air,  these  easements  pass  to 
the  grantees  of  the  land  to  which  they  are 
annexed,  together  with  the  land.  And  when 
a  person  buys  one  of  two  or  more  adjoining 
houses  belonging  to  the  same  owner,  the 
purchaser  becomes  entitled  to  the  benefit,  as 
an  easement,  of  all  the  drains  from  it,  and 
is  subject,  as  a  servitude,  to  all  the  drains 
necessary  for  the  adjoining  house.  (Ad. 
Torts,  29 ;  Gale,  81,  85.)    463. 

A  grantee  of  a  right  of  way  or  of  angjgj^^^ 
artificial  drain  or  watercourse  through  the  ••**™®*^*"* 
grantor's  land,  or  of  the  use  of  a  pump  in 
the  grantor's  land,  is  bound  to  repair  the  way, 
drain,  watercourse,  or  pump,  if  he  desires  to 
have  it  kept  in  order  for  his  own  use,  or  if 
repairs  are  necessary  to  prevent  it  becoming 
an  annoyance  to  the  owner  of  the  servient 
tenement  And  for  that  purpose  he  may 
enter  upon  the  grantor's  land,  unless  the 
grantor  himself  has  undertaken  to  repair  it. 
(Ad.  Torts,  30,  31,  61,  75 ;  Gale,  424,  441 ; 
Judor  Real  Prop.  Ca.  127.)    464. 
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Part  iil  A  right  which  is  accessorial  to  the  enjoy- 
Cap.  I.    ment  of  a  house  or  land  passes  to  the  succes- 

^^^gferof  sive  assigns  of  the  house  or  land,  by  a  grant 

'^^^'  of  the  house  or  knd.  (Ad.  Torts,  26 ;  Gale, 
76.)    466. 

coascrof  An  oasement  ceases  when  the  purpose  for 
which  it  was  granted  can  no  longer  be  accom- 
plished, or  when  the  thing  to  which  it  was 
accessorial  ceases,  or  when  the  ownership  of 
the  dominant  and  servient  tenements  be- 
comes vested  in  the  same  person,  and  he  has 
an  equal  estate  in  fee  simple  in  both  tene- 
ments, or  when  the  right  is  expressly  released 
or  abandoned.  (Ad.  Torts,  53,  57,  59 ;  Gale, 
470,  et  seq.)    466. 
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LANDLORDS  AND  TENANTS   (a). 

The  relation  of  landlord  and  tenant  is  created  Part  iil 
in  various  ways.    It  frequently  arises  by  con-  cap.  ii. 
struction  of  law;  as  in  the  case  of  a  tenancy  jj^^^j^' 
from  year  to  year,  so  long  as  both  parties  S^tS  ^ 
please,  which  is  created  by  implication  of 
law,  where  a  tenement  is  held  for  an  in- 
definite period,  at  a  rent  payable  yearly,  half- 
yearly,  or  quarterly.     But  the  most  r^ular 
way  of  creating  the  relation  of  landlord  and 
tenant  is  by  a  lease  or  agreement  in  writing 
for  a  certain  term.    467. 

Where  the  relation  is  created  by  lease  or  xaturo  of 

'     the  relation 

agreement  for  the  purpose,  the  landlord  or  ^^^ . 
owner  of  real  property  thereby  parts  with  JS^Sont. 
the  possession  of  it  to  another  person,  who 
is  called  the  tenant^  and  the  tenant  thereby 
agrees  to  render  to  the  landlord  a  rent^  that 

(a)  Many  of  the  points  pertaining  to  the  relation 
between  landlord  and  tenant  belong  to  the  subject  of 
Conveyancing  Law,  as  to  which  the  reader  is  referred  to 
the  author's  Law  of  Property,  5th  ed. 

As  to  Lodging-house  Keepen  and  Lodgers,  see  infra. 
Part  IIL,  Title  IIL,  Cap.  IIL 

K3 
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Part  IIL  ig  a  certain  thing,  usually  a  sum  of  monej^ 
TiT.IL  .   ,.    „  ^  \.  •^ 

cup.  II.   periodically,  as  a  compensation  or  recompense 

for  the  possession  of  the  property  to  be  held 
by  the  tenant.    468. 
iiomcdyfor      If  the  tenant  makes  default  in  payment 

non-pay-  *    •' 

roSt  '  ^f  ^^®  rent,  the  landlord  has  a  remedy  for 
the  recovery  of  it  by  action  or  by  distress. 

469. 

uight  of  Landlords  who  have  the  immediate  rever- 

diatrow. 

sion  of  premises  in  respect  of  which  rent  is 
due  to  them,  may  enter  upon  the  premises, 
in  person,  or  by  deputy^  and  seize  and  sell 
the  chattels  therein,  to  raise  money  for  the 
payment  of  the  rent  in  arrear.  (Ad.  Torts, 
345;  Woodf.  355;  Tudor  Real  Prop.  Ca. 
188, 191.)  But  until  a  sale,  the  ownership 
of  the  chattels  remains  unchanged ;  and  the 
landlord  has  no  right  to  sell  them  to  him- 
self.   (Kirig  v.  England,  4  Best  &  Sm.  782.) 

470. 

When  rent       The  rent  does  not  become  due  till  the  last 

is  due. 

minute  of  the  day  on  which  it  is  payable ; 
When  A  dis.  and  a  distress  can  only  be  made  in  the  day- 

trc«8  may 

Y>c  made,  time ;  that  is,  between  sunrise  and  sunset ; 
and  hence,  practically,  a  distress  camiot  be 
made  until  the  day  after  it  is  payable. 
(Woodf.  376 ;  Tudor  Real  Prop.  Ca.  190-1 ; 
Ad.  Torts,  352.)     471. 

A  distress  may  be  made  even  after  the 
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determination   of  the  lease,  if  within  six  PabtIII. 

Tit.  IL 

months,  and  during  the  continuance  of  the  Caf.  ii. 
landlord's  interest  and  the  tenant's  posses- 
sion.     (Ad.  Torts,  349 ;  Woodf.  386 ;  Tudor 
Real  Prop.  Ca.  191 ;  8  Anne,  c.  14,  ss.  6,  7.) 

472. 

A  gate  or  outer  door  or  window  may  not  How  made. 
be  forced  or  broken  open ;  nor  may  an  un- 
fastened window  be  opened,  to  make  a  dis- 
tress ;  nor  can  a  distress  be  made  upon  land 
not'induded  in  the  demise,  and  in  respect  of 
which  the  rent  is  not  payable,  except  upon 
land  to  which  the  goods  have  been  fraudu- 
lently removed,  and  except  in  the  case  of 
cattle  depasturing  upon  a  common  appendant 
or  appurtenant.  (Ad.  Torts,  352-3  ;  Woodf. 
369,  378 ;  Tudor  Real  Prop.  Ca.  190 ;  Han- 
cock V.  Austin,  14  C.  B.  (N.  S.)  634 ;  Nash 
V.  Lucas,  L.  R.  2  Q.  B.  590.)    473. 

In  order  to  make  a  distress,  seizure  is  seizure  of 

goods. 

necessary ;  but  to  constitute  a  seizure,  in 
contemplation  of  law,  it  is  sufficient  to  enter 
upon  the  demised  premises,  and  announce  to 
the  tenant  or  his  servants,  or  the  persons  in 
actual  occupation  of  the  premises,  an  inten- 
tion to  distrain.  (Ad.  Torts,  361;  Sm.  LandL 
&  Ten.  166 ;  Cramer  v.  Mott,  L.  R.  5  Q.  B. 
357.)  474. 
After  seiziu'c,  the  person  distraining  ought  ]^d^JJS^. 
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^T^  I?'  ^  niake  an  inventory  of  the  goods  distrained. 
Cap.  il  and  serve  it,  with  a  written  notice  of  the 
amount  of  rent  due,  and  of  the  things  dis- 
trained on  the  tenant  personally,  or  leave  it 

imiioimd.  on  the  premises ;  which  will  amount  to  an 
impounding  of  the  distress,  without  the  ne- 
cessity of  actually  securing  it  (Sm.  LandL 
&  Ten.  166-175;  Tudor  Eeal  Prop.  Ca. 
192-3 ;  Ad.  Torts,  365,  369.)    475. 

^«^  After  the  expiration  of  five  days  from  a 

distress  being  made,  and  notice  thereof  and 
of  the  cause  thereof  being  left  on  the  pre- 
mises, the  distrainer  may  cause  the  chattels 
to  be  appraised  by  two  sworn  appraisers,  and 
then  sold,  and  the  overplus,  if  any,  may  be 
left  with  the  officer  for  the  owner ;  unless  the 
tenant  replevy,  or  tender  the  rent  and  costs 
within  the  five  days,  even  after  the  chattels 
have  been  impounded,  or,  in  the  case  of 
growing  crops,  before  the  com  is  ripe.  (Ad. 
Torts,  367,  369;  Sm.  LandL  &  Ten.  178; 
Woodf.  389-391 ;  2  WilL  &  M.  c.  5,  ss.  1,  2 ; 
Johnson  v.  Upham,  2  Ell.  &  Ell.  250.)  476. 
The  sale  must  be  for  the  best  price  that 
can  be  obtained.  If  of  hay  or  straw,  it 
must  not  be  made  subject  to  a  condition  that 
the  purchaser  shall  consume  the  hay  or  straw 
on  the  premises ;  though  the  lease  contains  a 
condition  that  the  tenant  shall  so  consume 
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the  same.     (Redman  &  Lyon's  LandL  &  Ten.  Part  in. 

Tit.  II. 

160 ;  Hawkins  v.  Walr<ynd,  L.  R  1  C.  P.  D.   Cap.  ii. 


280.)    477.  

As  a  general  rule,  all  the  goods  and  chat-  what  may 

be  taken. 

tela  on  the  demised  premises,  ivhether  they 
belong  to  the  tenant  himself  or  to  strangers 
who  have  placed  them  in  the  custody  or 
possession  of  the  tenant,  are  distndnable. 
But  tenant's  fixtures,  in  certain  cases,  are 
not  distrainable ;  nor  are  beasts  broken  to 
harness,  and  regularly  employed  in  work 
connected  with  the  ordinary  cultivation  of 
the  land,  nor  sheep  or  implements  of  a  per- 
son's business  or  profession,  so  long  as  there 
are  other  distrainable  chattels  immediately 
available.  Nor  is  wearing  apparel  actually 
on  the  person  of  the  owner,  or  money ;  nor 
are  qidckly  perishable  articles;  nor  is  the 
property  of  strangers  standing  on  the  de- 
mised premises,  in  the  actual  or  constructive 
possession  of  such  strangers ;  nor  is  property 
of  strangers  placed  on  the  demised  premises 
for  the  purposes  of  the  trade  there  carried 
on ;  such  as  cloth  sent  to  a  tailor,  a  horse  to 
a  farrier,  or  com  to  a  milL  This  privilege  is 
for  the  benefit  of  trade.  (Ad.  Torts,  353-8 ; 
Woodf.  366-376  ;  Tudor  Real  Prop.  Ca.  188- 
190 ;  51  Hen.  III.  stat.  4 ;  Svdre  v.  Leach, 
18  C.  B.  (N.  S.)  479 ;  Cramer  v.  Mott,  L.  R 
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Paet  hi.  5  Q.  B.  367,  360 :  MUea  v.  Fwrber,  L.  R.  8 

Tit  II 

Cap.  II.  Q.  B.  77 ;  Lyons  v.  Elliott.  L.  R  1  Q.  B.  D. 
210.)  The  privilege  from  distress  of  goods 
delivered  to  an  auctioneer  for  sale  does  not 
extend  to  goods  sold  on  the  premises  of  the 
owner  of  the  goods ;  nor  to  things  of  a  third 
person  placed  on  the  demised  premises  to  be 
sold  with  the  goods  of  the  owner  of  those 
premises.  {Lyons  v.  Elliott,  L  B.  1  Q.  B.  D. 
210.)  478. 
Stat.  34  &  35     Bv  the  stat.  34  &  35  Vict.  c.  79  (passed 

Vict,  c  79 

astoiodgo™-  16th  August,  1871),  intituled,  "  An  Act  to 
protect  the  Goods  of  Lodgers  against  Dis- 
tresses for  Bent  due  to  the  Superior  Land- 
lord/' after  reciting  that  "  lodgers  are  sub- 
jected to  great  loss  and  injustice  by  the 
exercise  of  the  power  possessed  by  the 
superior  landlord  to  le^7'  a  distress  on  the 
furniture,  goods,  and  chattels  for  arrears  of 
rent  due  to  such  superior  landlord  by  his 
immediate  lessee  or  tenant,"  it  is  enacted  as 
follows : — 

"If  any  superior  landlord  shall  levy  or 
authorize  to  be  levied  a  distress  on  any  fur- 
niture, goods,  or  chattels  of  any  lodger  for 
arrears  of  rent  due  to  such  superior  landlord 
by  his  immediate  tenant,  such  lodger  may 
serve  such  superior  landlord,  or  the  baUiflf  or 
other  person  employed  by  him  to  levy  such 
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distress,  with  a  declaration  in  writing  made  ^^  JJi. 

°.  Tit.  IL 

by  such  lodger,  setting  forth  that  such  unme-  Cap.  ii. 
diate  tenant  has  no  right  of  property  or 
beneficial  interest  in  the  furniture,  goods,  or 
chattels  so  distrained  or  threatened  to  be 
distrained  upon,  and  that  such  furniture, 
goods,  or  chattels  are  the  property  or  in  the 
lawful  possession  of  such  lodger ;  and  also 
setting  forth  whether  any  and  what  rent  is 
due  and  for  what  period  from  such  lodger  to 
his  immediate  landlord ;  and  such  lodger  may 
pay  to  the  superior  landlord,  or  to  the  bailiff 
or  other  person  employed  by  him  as  afore- 
said, the  rent,  if  any,  so  due  as  last  aforesaid, 
or  so  much  thereof  as  shall  be  sufficient  to 
discharge  the  claim  of  such  superior  land- 
lord. And  to  such  declaration  shall  be 
annexed  a  correct  inventory,  subscribed  by 
the  lodger,  of  the  furniture,  goods,  and  chat- 
tels referred  to  in  the  declaration;  and  if 
any  lodger  shall  make  or  subscribe  such 
declaration  and  inventory,  knowing  the  same 
or  either  of  them  to  be  untrue  in  any  material 
particular,  he  shall  be  deemed  guilty  of  a 
misdemeanour"  (s.  1).    479. 

"  If  any  superior  landlord,  or  any  bailiff 
or  other  person  employed  by  him,  shall,  after 
being  served  with  the  before-mentioned  |de- 
claration  and  inventory,  and  after  the  lodger 
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^T^'  TT^  ®^^  ^^^®  P^^^  ^^  tendered  to  such  superior 
Cap!  II.  landlord,  bailiff,  or  other  person  the  rent,  if 
any,  which  by  the  last  preceding  section 
such  lodger  is  authorized  to  pay,  shall  levy 
or  proceed  with  a  distress  on  the  famiture, 
goods,  or  chattels  of  the  lodger,  such  superior 
landlord,  baiUff,  or  other  person  shall  be 
deemed  guilty  of  an  illegal  distress,  and  the 
lodger  may  apply  to  a  justice  of  the  peace 
for  an  order  for  the  restoration  to  liim  of 
such  goods ;  and  such  application  shall  be 
heard  before  a  stipendiary  magistrate,  or 
before  two  justices  in  places  where  there  is 
no  stipendiary  magistrate ;  and  such  magis- 
trate or  justices  shall  inquire  into  the  truth 
of  such  declaration  and  inventory,  and  shall 
make  such  order  for  the  recovery  of  the 
goods  or  otherwise  as  to  him  or  them  may 
seem  just :  and  the  superior  landlord  shall 
also  be  liable  to  an  action  at  law  at  the  suit 
of  the  lodger ;  in  which  action  the  truth  of 
the  declaration  and  inventory  may  likewise 
be  inquired  into  "  (s.  2),    480, 

"  Any  pajnnent  made  by  any  lodger  pur- 
suant to  the  first  section  of  this  Act  shall  be 
deemed  a  valid  payment  on  account  of  any 
rent  due  from  him  to  his  immediate  land- 
lord" (s.  3).    481. 

A  person  may  be  '*  a  lodger "  within  the 
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Act  though  the    premises    hired  by  him  ^^""^JJ^- 
comprise  almost  all  the  house.    (Phillips  v.   Gap.  li. 


Henaon,  L.  R  3  C.  P.  D.  26.)    481a.  pri««i 

If  the  landlord  distrains  in  an  unauthorized  the  hoiue. 
%ray,  he  becomes  a  trespasser  from  the  be-  qu^of 

,  aistrainin^ 

winning  :  all  his  acts  are  trespasses  ;  he  is  a  in  an  un- 

°  ®  ...        authorised 

trespasser  not  only  in  entering,  but  in  seizing  ^ay- 
and  disposing  of  the  things  taken ;  and  the 
ordinary  rule  of  the  common  law  is,  that 
the  tenant  shall  recover  their  full  value,  with- 
out deducting  the  rent  in  respect  of  which 
the  distress  was  made.  (Attack  v.  Bramwell, 
3  Best  &  Sm.  520,  527.)    482. 

Goods  fraudulently  or  clandestinely  re-  ooocu  frau- 
moved  after  rent  is  due,  in  order  to  avoid  w™®^**- 
distress,  may,  if  a  sufficient  amount  of  other 
distrainable  property  is  not  left  on  the  pre- 
mises, be  distrained  within  thirty  days,  if 
they  have  not  been  sold  bon&  fide  and  for 
valuable  consideration  to  a  person  ignorant 
of  the  wrongful  act.  And  a  penalty  to  the 
amount  of  double  the  value  of  the  things 
removed  may  be  recovered.  (Ad.  Torts, 
360,  361 ;  Woodf.  382-4  ;  Tudor  Eeal  Prop. 
Ca.  190 ;  11  Geo.  II.  c.  19,  ss.  1,  2.)    483. 

If  a  distress  is  manifestly  beyond  what  is  ExcoMivo 

•^         "^  distress. 

reasonably  necessary  for  the  purpose  of  rea- 
lising the  rent  and  expenses,  the  landlord  is 
liable  to  an  action  for  damages.    (Ad.  Torts, 
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Part  III.  863 ;  Woodf.  400 ;  Rose.  587 ;  Chandler  v. 

Tit  II 

Cap*  il   DouUon,  3  Hurl.  &  Colt.  563.)    484. 
Tender  of        After  a  Warrant  of  distress  is  delivered  to 
execuUoTof  the  broker,  but  before  it  is  executed,  a  tender 

distress  (a).  . 

of  rent,  even  without  expenses,  is  a  good 
tender,  so  as  to  render  the  distress  illegal. 
{Bermett  v.  Bays,  5  HurL  &  Norm.  391.) 

485. 

vcmer  of         A  power  of  re-entrv  is  sometimes  given  for 

re-entry  for  ^  *>  *^ 

mi'fSr     non-payment  of  rent.    And  where  it  is  agreed 
""*•  "that  if  the  tenant  shall   make  default  in 

payment  of  the  rent,  or  any  part  thereof, 
within  twenty-one  days  after  the  same  shall 
become  due,  being  demanded,  the  landlord 
may  re-enter,  without  giving  any  notice  to 
quit,  and  without  any  other  proceeding,"  "  it 
has  been  held  that  a  demand  within  the 
twenty-one  days,  and  the  subsequent  lapse 
of  the  twenty-one  days,  will  not  entitle  the 
landlord  to  re-enter ;  for  that  a  demand  must 
be  made  after  the  lapse  of  the  twenty-one 
days."  {Phillips  v.  Bi^ge,  L.  R.  9  C.  P.  48.) 

486. 

Fixtures         In  the  widest  sense,  fixtures  are  things 

and  tenant  s  *  o 

erections,  fixed  to  houscs  or  lauds ;  no  erection  or  other 
object,  however  ponderous,  is  a  fixture,  if 
merely  placed  upon  the  freehold.    (See  Amos 

(a)  For  some  further  rtsmarkfi  on  distreas,  see  infra, 
Part  IV.,  Tit.  I. 
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&  Ferard  on  Fixtures,  1,  2 ;    Chit  Con.  i"^  nL 
325-6.)    487.  cap.il 

As  a  general  rule,  as  between  the  heir  and 
the  personal  representative  of  a  deceased 
tenant  of  the  fee,  and  as  between  the  execu- 
tors of  the  owner  of  a  particular  estate  and 
the  person  in  remainder,  and  as  between  a 
landlord  and  tenant,  the  fixtures  will  belong, 
with  the  freehold  to  which  they  are  annexed, 
to  the  heir  in  the  first  case,  and  to  the  per- 
son in  remainder  in  the  second  case,  and  to 
the  landlord  in  the  third  case ;  except  such 
of  them  as  are  put  up  merely  for  ornament, 
domestic  use,  or  purposes  of  trade,  and  are 
capable  of  removal  without  material  damage 
to  the  inheritance ;  which,  in  the  first  case, 
devolve  to  the  personal  representative,  if  not 
essential  to  the  enjoyment  of  the  inheritance, 
and,  in  the  second  and  third  cases,  if  put  up 
by  the  owner  of  the  particular  estate  or  the 
tenant,  may  bo  removed  by  him.  (2  Ste. 
Com.  229-231.)    488. 

Where  a  tenant  erects  at  his  own  expense, 
with  the  landlord's  consent  in  writing,  any 
buildings  or  machinery  for  agricultural  or 
trade  purposes,  he  may  remove  them,  if  he 
puts  the  land  or  building  into  as  good  a  con- 
dition as  it  was  in  before  the  erection  was 
made,  unless  the  landlord,  on  receipt  of  a 
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Part  III.  duct  them  ont  of  his  rent,  as  landlord's  taxes, 

Tit.  11.         ,         .      ,  «  ,     \ 

Cap.  II.  unless,  m  the  case  of  land  tax,  the  occupier 
has  agreed  to  pay  it  (Woodf.  411-413, 
430,  431 ;  Chit.  Con.  311,  312.)  And  in  the 
absence  of  an  agreement  to  the  contrary,  a 
sewers  rate  for  extraordinary  repairs  or  im- 
provements falls  upon  the  landlord,  but  a 
rate  for  ordinary  annual  repairs  falls  on  the 
tenant.  In  the  former  case,  the  tenant  pays 
in  the  first  instance,  and  deducts  the  rate 
from  his  next  rent.     (Woodf.  10th  ed.  466.) 

494. 

Tithe  rout-       A  tithe  rent-charge  is  a  charge  on  the  land 

charge.  °  ° 

and  not  on  the  person  of  the  owner  or  occu- 
pier; and  if  the  occupier  pays  it  he  may 
deduct  it  from  his  rent,  unless  he  has  agreed 
to  take  it  upon  himself.  (Sm.  LandL  &  Ten. 
100.)  496. 
Diity  of  j^  tenant  of  a  house  is  bound  to  use  it  in 

tenant  aa  to 

lir^i^rty.^  a  tenant-like  manner,  and  a  tenant  of  a  farm 
to  occupy  it  fairly  and  in  a  husband-like 
manner,  and  cultivate  it  according  to  the 
usage  of  the  country  where  the  land  is 
situate.  (Woodf  434,  448  ;  Chit.  Con.  311 ; 
Ad.  Con.  342,  344.)     496. 

In-cwISj^  Kepairs  are  of  two  kinds;  substantial 
repairs  and  ordinary  repairs.  The  former 
include  repairs  to  the  main  walls,  roofs, 
timbers,  &c. ;  the  latter,  the  common  repa- 
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rations    to  windows,    shutters,    doors,    &c.  ^^^JP- 

Tit  II 

(Woodf.432.)    497.  Oaril 

The  landlord  is  never  liable  to  repairs,  LUbiuty  to 
unless  he  has  contracted  to  do  them.  (.Woodf.  " 
10th  ed.  488-9,  493-4 ;  Chit.  Con.  310.)  And 
even  if  he  has  contracted  to  do  repairs, 
whether  substantial  or  ordinary,  he  is  not 
liable  to  an  action  for  non-repair,  unless  he 
has  received  notice  of  the  want  of  repair. 
(Woodf.  10th  ed.  488-9 ;  Makin  v.  Watkin- 
son,  L.  B.  6  Ex.  25.)    498. 

The  extent  of  the  liability  of  a  lessee  under 
a  covenant  or  agreement  to  I'epair  depends 
upon  the  age  of  the  buildings  and  their  con- 
dition at  the  time  of  the  demise,  and  on  the 
length  of  the  lease.  It  is  the  duty  of  a  tenant 
who  is  under  such  a  covenant  or  agreement, 
to  keep  the  premises  in  as  good  a  state  as 
they  were  in  at  the  period  of  the  demise,  by 
a  timely  expenditure  of  care  and  money. 
And  if  the  buildings  are  then  old  and  in  bad 
repair,  he  must  put  them  into  good  repair  ; 
but  he  is  only  bound  to  put  them  into  good 
repair  as  old  buildings,  and  not  to  renew 
them.  (Ad.  Con.' 338-9,  342-3;  Woodf. 
462-3 ;  Eosc.  26,  494.)     499. 

In  the  absence  of  an  express  agreement  to 
repair,  a  lessee  for  years  (unless  prevented  by 
fire  or  other  inevitable  accident)  is  bound  to 
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Fabt  iil  deliver  up  the  premises  at  the  end  of  the 
Cap.  II.  term  in  the  same  state  as  they  were  in  at  the 
time  of  the  demise,  subject  only  to  the  dete- 
rioration produced  by  ordinary  wear  and  tear 
and  the  reasonable  use  of  them  for  the  pur- 
pose for  which  they  were  let,  without  such 
wilful  and  imreasonable  neglect  as  would 
cause  serious  damage  which  might  haye  been 
avoided  by  a  little  timely  care  and  trifling 
expense,  as  in  cleansing  drains  or  sewers,  or 
replacing  a  tile,  &c.  (Ad.  Con.  6th  ed.  321-5; 
Chit  Con.  8th  ed.  312,  313 ;  Woodf.  10th 
ed.  493.)    600. 

There  is  an  implied  condition  that  a  fur- 
nished house  or  lodging  shall  be  in  good  and 
tenantable  condition,  and  reasonably  fit  for 
occupation  from  the  veiy  day  on  which  the 
tenancy  is  to  begin;  and  that  where  the  same 
is  in  such  a  condition  that  there  is  either 
great  discomfort  or  danger  to  health  in  dwell- 
ing in  it  then,  the  intending  tenant  is  en- 
titled to  repudiate  the  contract  altogether. 
( Wil8(yii  v.  Finch  Hatton,  L  R.  2  Ex.  D.  336.) 

501. 

If  furnished  houses  or  apartments  are  in- 
fested with  bugs,  the  tenant  or  lodger  may 
leave  without  paying  rent.  (Ad.  Con.  375-6.) 

502. 

Fences.  It  is  the  duty  of  the  occupier  of  lands  to 


Furnished 
lunutcs  or 
lodgings. 


Dugs. 
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repair  the  fences.    (Woodf.  456;  Dixon,  93.)  Part  ill. 

_^^_  l^lT.  IL 

503.  Cap.  XL 

The  property  in  timber,  and  in  trees  which  iro«ii~ 
are  timber  according  to  the  custom  of  the  ]k4^^  ^^ 
country,  is  in  the  owner  of  the  inheritance. 
The  property  in  bushes,  where  they  have 
been  cut  by  a  stranger,  is  in  the  tenant.  And 
he  may  clip  the  hedges,  but  he  may  not  grub 
them  up  or  destroy  them.  Such  trees  as  are 
not  timber  at  all,  nor  fruit  trees,  he  may  cut 
down ;  unless  they  afford  a  shelter  to  the 
house,  or  lie  is  restrained  by  agreement. 
(Woodf.  458,  460;  Dixon,  80,  82-6,  97; 
Eosc.  611.)    604. 

In  the  absence  of  agreement  or  enactment  Notice  to 
to  the  contrary,  six  calendar  months'  notice, 
or,  where  the  tenancy  commences  and  ends  at 
any  of  the  usual  feasts,  a  notice  for  the  full 
period  intervening  between  two  half-yearly 
feasts,  is  necessary  to  determine  a  yearly 
tenancy ;  and  such  notice  must  expire  at  the 
elo.se  of  the  current  year,  so  that  the  tenant 
may  leave  on  the  anniversary  of  his  entry. 
Where  the  tenancy  is  for  a  shorter  period,  a 
shorter  notice  is  sufficient,  but  it  must  expire 
at  the  close  of  that  period.  In  the  case  of  a 
monthly  letting,  a  month's  notice  is  required. 
In  the  case  of  lodgings,  a  long  notice  is  not 
necessary ;  a  reasonable  notice  is  sufficient. 

L 
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P^HL  (Ad.  Con.  356;  Eosc.  674;  Chit.  Con.  313, 
Cap.  II.  319,  320 ;  Morgan  v.  Davies,  L.  R.  3  C.  P.  D. 
260.)    606. 

The  Agricultural  Holdings  Act,  1875  (38 
&  39  Vict.  c.  92,  s.  51),  provides  that  "  where 
a  half  year's  notice,  expiring  with  a  year  of 
tenancy,  is  by  law  necessary  and  sufficient 
for  determination  of  a  tenancy  from  year  to 
year,  a  year's  notice  so  expiring  shall  by  virtue 
of  this  Act  be  necessary  and  sufficient  for  the 
same ;  but  nothing  in  this  section  shall  extend 
to  a  case  where  the  tenant  is  adjudged  bank- 
rupt, or  has  filed  a  petition  for  a  composition 
or  arrangement  with  his  creditors.*'  By 
section  56,  "  this  Act  shall  apply  to  every 
contract  of  tenancy  beginning  after  the  com- 
mencement of  this  Act,  unless "  the  parties 
agree  that  the  Act  shall  not  apply.    606a. 

Where  the  premises  have  been  underlet, 
the  sub-tenancy  must  be  determined  by  a 
notice  from  the  lessor  to  the  lessee,  or  from 
the  lessee  to  the  sub-lessee.  Notice  from  the 
lessor  to  the  sub-lessee  is  inoperative.  (Rose. 
676.)    606. 

The  notice  must  mention  a  specific  time 
for  quitting.  It  may  be  oral,  unless  other- 
wise agreed.  If  a  written  notice  is  given,  it 
may  be  given  to  a  member  of  the  family  or 
a  servant,  at  the  dwelling-house ;  or  it  may 
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be  sent  by  post.    In  the  former  case,  if  the  Part  in. 

Tit.  II. 

person  to  whom  it  was  given  knew  the  pur-   Cap.  II. 


port  thereof,  it  is  valid,  though  it  be  not 
actuallj  received  by  the  tenant.  In  the 
latter,  it  will  be  presumed  to  have  been 
received  by  post;  but  if  the  contrary  is 
proved,  the  notice  will  not  be  valid.  (Tan- 
ham  V.  Nicholson,  L.  R  5  H.  L.  561 ;  Woodf. 
10th  ed.  307,  316 ;  Rose.  12th  ed.  904,  907 ; 
Chit.  Con.  318,  322 ;  Ad.  Con.  354,  361.) 

607. 

A  notice  to  quit  may  be  waived,  either 
expressly,  or  by  certain  acts  of  the  landlord 
inconsistent  with  the  cessation  of  the  tenancy. 
(Chit.  Con.  324 ;  Ai  Con.  362.)    608. 

Where  a  lease  is  to  expire  on  a  particular 
event  or  at  a  particular  time,  no  notice  to 
quit  is  necessary.   (Ad.  Con.  353,  357.)   609. 

If  the  tenant  holds  over  after  the  expira-  Holding 
tion  of  the  term,  and  there  has  been  a  pay- 
ment and  acceptance  of  subsequent  rent,  the 
law,  in  the  absence  of  evidence  to  the  con- 
trary, implies  that  he  continues  to  hold  on 
such  of  the  terms  of  the  previous  demise  as 
are  applicable  to  a  tenant  from  year  to  year. 
(Ad.  Con.  362-3 ;  Woodf.  523 ;  Rose.  669.) 

610. 

A  tenant  wilfully  retaining  possession  after 

the  determination  of  his  term,  and  after  pos- 

l2 


over. 


220  LANDLORDS  AND  TENANTS. 

PabtIIL  session  has  been  demanded  and  notice  in 
Cap.  II.  writing  has  been  given  him  by  the  lessor, 
and  in  the  absence  of  a  bona  fide  belief  that 
he  has  a  right  to  do  so,  is  liable  to  pay,  for 
the  time  he  holds  over,  double  the  yearly 
value  of  the  premises.  (Ad.  Con.  363 ;  Rose. 
508 ;  4  Geo.  II.  c.  28,  s.  1 ;  Swmfen  v.  Bdcon, 
C  Hurl.  &  NoiTO.  184,  846.)    611. 

And  if  a  tenant  gives  notice  to  the  lessor 
of  his  intention  to  quit  at  a  particular  time, 
and  does  not  deliver  up  possession  at  that 
time,  he  may  be  compelled  to  pay  double  the 
rent  which  would  otherwise  have  been  pay- 
able. (Ad.  Con.  864 ;  Rose,  510 ;  11  Geo.  II. 
c.  19,  s.  18.)  612. 
by~  nSoid.  Where  tlie  landlord  claims  the  land  from 
his  tenant,  it  is  not  necessary  for  the  landlord 
to  prove  his  title  to  it ;  for  it  is  a  rule  that  a 
tenant  or  any  one  claiming  under  him  shall 
not  be  allowed  to  xiispute  his  landlord's  title, 
that  is,  the  original  riglit  of  the  person  who 
admitted  him  into  possession :  but  he  may 
show  that  it  has  since  expired,  or  been  deter- 
mined or  parted  with.  (Broom  Com.  738- 
740;  Rose.  667;  Chit.  Con.  803-4,  306;  2 
Selw.  696-7 ;  Londoii  &  N,  F.  -By.  Go.  v. 
We%i,  L.  R.  2  C.  P.  553.)  613. 
Ejectment  ^  tenant  to  whom  a  writ  in  ejectment  is 
stranger,     delivered,  or  to  whose  knowledge  it  comes, 
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must,  under  penalty  of  forfeiting  the  value  Part  iil 

Tit  II 

of  three  years'  improved  or  rack  rent,  forth-   ( .^j.'  ij^ 


with  give  notice  thereof  to  his  landlord,  that 
he  may  be  allowed  to  appear  and  defend. 
(Cole  Eject.  115 ;  Broom  Com.  742 ;  C.  L. 
Pro.  Act,  1852,  s.  209.)    614. 

Where  half  a  year's  rent  is  in  arrear,  and  R«coTery 

whore  half  a 

no  sufficient  distress  is  left  on  the  premises,  ?'<»'•''»  "»^ 


axruar. 


there,  without  a  formal  demand  or  re-entry, 
the  landlord  may  entitle  himself  to  recovery, 
by  serving  a  writ  in  ejectment,  or  if  it  cannot 
be  served,  or  there  is  no  tenant  in  possession, 
by  affixing  a  copy  thereof  on  the  door  of  the 
house  or  upon  some  notorious  place  of  the 
lands.  But  if  the  tenant,  before  tiial,  pays 
the  rent  and  costs  into  Court,  he  may  hold 
on.  (Ad.  Con.  367 ;  Rose.  681 ;  C.  L.  Pro. 
Act,  1852,  s.  210,  212.)     616. 

Where  hereditaments  have  been  held  or  Action  for 

.  use  and 

occupied  by  a  person  by  permission  of  the  occupation. 
landlord  or  owner,  and  yet  not  by  virtue  of 
any  demise  under  seal,  the  landlord  or  owner 
may  have  an  action  against  him  for  the  use 
and  occupation  of  the  hereditaments,  though 
there  may  have  been  no  beneficial  enjoy- 
ment. And  any  demise  or  agreement  other- 
wise than  by  deed  may  be  used  as  evidence 
of  the  quantum  of  damages  to  be  recovered. 
(Chit  Con.  340-343 ;  Ad.  Con.  334-8.)   616. 
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CHAPTER  III. 

VENDORS  AND  PURCHASERS. 

Part  III.  A  MAN  may  dispose  of  his  goods  by  sale  to 
Cap.  ui.  ^^y  person,  and  in  any  manner  he  pleases. 
Po^^^^  And  he  may  so  dispose  of  them,  even  where 
disposal.      ^  ^j^|.  ^f  execution  has  been  delivered  to 

Sale  after     the  sheriff,  but  the  sale  will  be  subject  to 

cxcciitton. 

the  rights  of  the  execution  creditor,  unless 
made  in  market  overt,  that  is,  in  open 
market,  or  for  valuable  consideration,  and 
before  seizure,  to  a  bon4  fide  purchaser, 
having  no  notice  of  the  writ  And  even 
Siiiobya     where  a  person  is  not  the  owner  of  goods, 

peraou  who 

luw nottho  but  has  only  the  possession,  as  in  the  case 

property  In  ^  ir 

the  goods,    Qf  g^  ^y^f  Qp  ^  finder,  he  may  make  a  valid 
in  market    salc,  if  bctwecn  sunrise  and  sunset,  in  market 

overt, 

overt,  to  a  bona  fide  purchaser  who  does  not 
know  that  they  are  not  his  property.  In  the 
country,  market  overt  is  only  held  on  certain 
days  and  in  a  certain  place.  In  the  City  of 
London,  every  day,  except  Sunday,  is  market 
day,  and  every  shop  is  market  overt,  for  the 
sale  by  the  shopkeeper  of  things  to  the  public 
which  are  publicly  exposed  there  for  sale. 
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and  in  which  the  shopkeeper  professes  to  Pabt  hi. 
trade,  though  not  perhaps  for  the  sale  of  such  gap.  iii. 


things  to  the  shopkeeper.  But  a  sale  by  ' 
sample  is  not  within  the  rules  applicable  to 
sales  by.  market  overt.  (Sm.  Merc.  Law, 
484^6;  Tudor  Ca.  on  M.  L.  603-6;  Selw. 
1335 ;  2  Ste.  Com.  71-2 ;  Ad.  Con.  7th  ed. 
434-7 ;  Chit.  Con.  353,  378 ;  19  &  20  Vict, 
c.  97,  8. 1 ;  Crane  v.  The  London  Dock  Co.^ 
5  Best  &  Sm.  313.)    617. 

A  purchaser  of  goods  or  chattels  in  market 
overt  acquires  no  title  to  them,  if  he  buys 
them  with  knowledge  of  the  vendor's  want 
of  title ;  as  when  he  knows  that  the  vendor 
is  not  the  owner,  or  is  an  infant,  or  is  a 
married  woman  who  does  not  usually  deal 
in  them,  and  is  not  acting  by  the  consent  of 
her  husband.  And  if  they  were  stolen,  or 
obtained  from  the  owner  by  false  and  frau- 
dulent pretences,  and  the  offender  is  con- 
victed, they  revest  in  the  owner  on  conviction, 
and  the  owner  may  then  recover  them  from 
any  person,  even  a  purchaser  for  valuable 
consideration,  without  notice,  who  has  them 
in  his  hands  or  under  his  control  at  the  time 
they  are  demanded  by  the  owner.  But  per- 
sons who  buy  them  bon&  fide  in  market  overt, 
and  sell  them  again  before  the  conviction, 
even  with  notice    that  they  were    stolen, 
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Part  III.  cannot  be  sued  for  the  value  of  them.     (Ad. 

Tit  II 

Cap.'  III.  Torts,  198;  Sul  Merc.  Law,  486 ;  Tudor  Ca. 
on  M.  L.  605-7;  2  Ste.  Com.  72-3 ;  Ad.  Con. 
7th  ed.  434-7;  Chit.  Con.  353,  371;  21  Hen. 
VIII.  c.  11;  7  &  8  Geo.  IV.  c.  29,  s.  57; 
Cundy  v.  Lindsay,  L.  R  3  Ap.  Cas.  459. 
See  and  consider  Moyce  v.  Newmgton,  L.  R. 
4Q.B.D.  32.)    518. 

where  "^  *  general  rule,  a  person  who  buys  goods 

otherwise  than  in  market  overt  acquires  no 
better  title  than  that  possessed  by  his  im- 
mediate vendor,  even  though  such  purchaser 
buys  bonsL  fide,  without  notice  of  any  in- 
firmity of  title  on  the  part  of  his  vendor. 
And  therefore,  if  they  were  sold  by  a  person 
who  found  them,  the  owner  may  recover 
them  from  the  person  who  so  bought  them ; 
and  if  they  were  stolen,  the  owner  may  re- 
cover them  from  such  purchaser,  although 
the  thief  has  not  been  convicted.  (Ad.  Torts, 
190;  Tudor  Ca.  on  M.  L.  603,  608;  Chit. 
Con.  352 ;  Ad.  Con.  7th  ed.  434-7 ;  Cundy 
V.  Lindsay,  L.  R  3  Ap.  Cas.  459,  464.)   519, 

Purchaae  of      A  puTchsser  gaius  no  property  in  a  horse 

horee.  which  has  been  stolen,  unless  it  is  bought  in 
a  fair  or  market  overt,  after  having  been 
exposed  there  for  an  hour  between  ten  in 
the  morning  and  sunset,  and  the  price,  colour, 
and  marks  of  it,  and  the  names,  additions. 
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and  abode  of  the  vendor  and  purchaser,  have  ^akt  hi. 
been  taken  down  by  the  book-keeper.  And  Cap.  hi. 
even  then  it  may  be  reclaimed  within  six 
months,  on  tendering  to  the  person  in  pos- 
session the  price  paid  by  him  in  market 
overt.  (2  Ste.  Com  74;  Ad.  Con.  165;  Oliph. 
3rd  ed.  59,  60.)    620. 

Subject  to  the  preceding  remarks,  a 
fraudulent  sale  is  not  void,  but  only 
voidable;  the  property  passes,  and  vests 
until  the  sale  is  avoided.  (Chit.  Con.  352, 
371.)    521- 

According  to  the  common  law,  goods  might  verbal  con- 
always  be  sold  by  a  mere  verbal  agreement, 
either  to  be  completed  in  prsesenti,  coupled 
with  payment  or  tender  of  the  price,  or 
payment  of  a  part  of  it,  or  a  delivery  or 
tender  of  the  goods,  or  delivery  of  part  of 
them,  or  to  be  completed  in  future,  by  a 
future  payment  of  the  price,  or  a  future  de- 
livery of  the  goods,  or  by  botli.  (Sm.  Merc 
Law,  488,  492;  2  BL  Com.  447;  2  Ste.  Conu 
68 ;  Rose.  354.)    522. 

By  stat.  29  Car.  II.  c.  3,  s.  4,  no  action  written 

oontxuct. 

shall  be  maintained  on  any  agreement  for 
the  sale  of  goods,  that  is  not  to  be  performed 
within  a  year  from  the  making  thereof,  un- 
less the  agreement  be  in  writing,  signed  by 
the  party  to  be  charged  therewith  or  some 

l3 
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Part  III.  other    person    thereunto  by  him    lawfully 

Cap*  III.  authorized.    623. 

By  8.  17  of  the  same  Act,  no  contract  for 
the  sale  of  goods  for  the  price  of  10/.  and 
upwards  shall  be  good,  unless  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  somethiug 
in  earnest  to  bind  the  bargain  or  in  part 
payment,  or  some  note  or  memorandum  in 
writing  of  the  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  con- 
tract or  their  agents  lawfully  authorized. 
And  this  is  extended  by  Lord  Tenterden*s 
Act,  9  Geo.  IV.  c.  14,  s.  7,  to  all  contracts  for 
the  sale  of  goods  of  the  value  of  102.  and 
upwards,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time, 
or  may  not  at  the  time  of  such  contract  be 
actually  made,  produced,  or  provided,  or  fit 
or  ready  for  delivery.     And  it  applies  even 
to  goods  sold  by  auction  or  in  market  overt. 
(Sm.  Con,  110-113 ;  Broom  Com.  402,  403 ; 
2  Ste.  Com.  69,  70 ;  Sm.  Merc.  Law,  494-6 ; 
Ad.  Con.  52,  171;  Rose.  355;  Chit.  Con. 
354-5 ;  Cuaack  v.  Robinson,  1  Best  &  Sm. 
299.)    624. 

Several  documents  may  together  constitute 
the  contracti  if  they  refer  to  each  other  in 
such  a  manner  as  to  show  they  are  parts  of 
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the  same  contract.     (Sm.  Con.  113:  Chit.  Part  ill. 

Tit.  II. 

Con.  356 ;  Ad.  Con.  69, 167;  Buxton  v.  Rust,  Cap.'iii. 
L.  E.  7  Ex.  1 ;  Id.  (Ex.  Ch.)  279 ;  Archibald,  J., 
in  Peirce  v.  Corf,  L.  R.  9  Q.  B.  218.)    626. 

A  mere  offer  in  writing  made  by  one  party, 
and  not  assented  to  by  the  other,  is  not  a 
sufficient  compliance  with  the  requisitions  of 
the  statute.  (Sm.  Merc'Law,  503;  2  Chitty's 
Statutes,  158 ;  Chit  Con.  356.)    626. 

There  is  no  acceptance  within  the  statute 
until  the  purchaser  has  had  an  opportunity 
of  judging  of  the  articles.     (Ad.  Con.  172.) 

627. 

The  note  or  memorandum  should  disclose 
the  names  of  the  parties  or  their  agents,  and 
the  thing  sold,  and  the  price,  if  agreed ;  but 
it  need  not  state  minutiae.  (Ad.  Con.  167; 
Chit.  Con.  356 ;  Sm.  Merc.  Law,  504.)    628. 

Signature  by  the  defendant,  whether  he 
be  the  vendor  or  vendee,  is  sufficient.  Sig- 
nature by  the  plaintiff  is  not  necessary. 
(Chit.  Con.  358.)    629. 

Actual  delivery  and  acceptance   are  not  DoUverj- 

and  occept- 

necessary :  constructive  or  virtual  delivery,  ancc. 
such  as  handing  the  key  of  a  box,  and  con- 
structive or  virtual  acceptance,  such  as  an 
alienation  of  the  property  by  the  buyer,  will 
suffice.  (Rose.  358-9,  375 ;  Chit.  Con.  363 ; 
Ad.  Con.  173,  200.)    630. 
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Pabt  ra.      j^  auctioneer  is  nsnally  the  agent  of  lK)th 
Tit.  n.  .  1       , 

Cap.  III.  parties  after  the  acceptance  of  the  bid,  and 

Auctioneer  Until  the  dcposit  is  paid,  and,  as  such,  he 
the  agent  of  may  sigu  the  contract,  so  as  to  bind  lx)th 

both  parties. 

parties,  and  receive  the  deposit  (Broom 
Com.  414-416;  Ad.  Con.  6th  ed.  67;  Chit. 
Con.  9th  ed.  368 ;  Eosc.  EviA  12th  ed.  297, 
465.)     SSL 

The  auctioneer's  clerk  has  no  authority  to 
sign  a  contract  of  sale  by  the  general  custom  ; 
but  there  may  be  special  circumstances  to 
show  that  the  clerk  had  such  authority. 
Thus,  where  the  bidder,  as  the  person  to  be 
charged,  authorizes  by  word  or  sign  the  derk 
to  sign  on  his  behalf,  he  makes  the  clerk 
his  agent  for  signing,  though  by  the  general 
custom  the  clerk  would  not  be  the  bidder*s 
agent,  but  only  the  agent  of  his  employer, 
the  auctioneer.  (Blackburn,  J.,  in  Peirce  v. 
Corf,  L.  R  9  Q.  B.  210,  215;  Rose.  Evid. 

12th  ed.  297.)    632. 

It  is  a  sufficient  memorandum  in  writing 
of  a  contract  within  the  Statute  of  Frauds  to 
bind  the  purchaser,  if  the  auctioneer  writes 
down  the  purchaser's  name  in  a  ledger,  sale 
book,  or  catalogue,  provided  it  contains 
or  sufficiently  refers  to  the  conditions  of 
sale,  as  circulated,  and  the  property  sold. 
{Peirce  v.  Corf,  L.  R  9  Q.  B.  210;  Chit. 
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Con.  9tli  ed.  368.)    But  though  authorized  Pa«t  hi. 

'  ®  Tit.  II. 

to  receive  the  deposit,  the  auctioneer  has  no  Cap.  III. 
general  authority  to  receive  the  purchase- 
money  of  real  estate.  (Sm.  Merc  Law,  506 ; 
Broom  Com.  414-416;  Eosc.  12th  ed.  297, 
465;  Chit  Con.  9th  ed.  368-9;  Ad.  Con.  6th 
ed.  67.)  A  broker  is  the  agent  of  both 
parties,  and  he  usually  binds  them  by  making 
and  signing  an  entry  of  the  contract  in  his 
book;  and  he  transmits  to  them  copies  of 
this  entry,  which  are  called  bought  and  sold 
notes ;  the  bought  note  being  transmitted  to 
the  buyer,  and  the  sold  note  to  the  seller. 
(Sm,  Merc.  Law,  507 ;  Broom  Com.  417, 418; 
Ad.  Con.  169;  Eosc.  362;  Chit.  Con.  68, 
359;  Thompson  v.  Gardiner,  L.  R.  1  C.  P.  D. 
777.)    633. 

An  auctioneer  is  not  bound  to  pay  over  saio  of  goods 
the  proceeds  of  sale  to  the  person  who  ^^^^^"^ 
employed  him,  when  he  has  received  notice 
from  a  third  person,  and  the  fact  is,  that  the 
goods  did  not  belong  to  the  person  who 
employed  him,  but  to  such  third  person. 
{Biddle  v.  Bond,  6  Best  &  Sm.  225.)    634. 

In  i*espect  of  his  lien  for  his  commission.  Actions  by 

•^  '  auctioneers 

auction  duty,  &c,  an  auctioneer  can  sue  the 
purchaser  for  the  price  of  goods  sold.     (Ad. 
Con.  6th  ed.  621.)    And  the  purchaser  can-  sot^)fr. 
not  ordinarily  plead  any  set-off  in  respect  of 
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^J^  JP-  a  debt  owing  from  the  vendor  to  him.     (See 

Tit.  IL  °  ^ 

Cap.  iil  Ad.  Con.  6th  ed.  68,  967.)  For  that  would 
tend  unduly  to  expose  the  auctioneer  to  risk; 
and  it  would  enable  the  creditor  to  pay  him- 
8elf  in  an  unfair  and  indirect  manner,  at  the 
expense  of  others,  and  sometimes  to  sweep 
away  everything  for  his  own  benefit,  in  liqui- 
dation of  his  own  debt,  and  thus  defeat  the 
object  of  a  sale  which  might  be  for  the 
benefit  of  the  creditors  generally;  and  it  would 
greatly  tend  to  prejudice  sales  byauction.  535. 
But  if  a  vendor  has  agreed  with  his  credi- 
tor  that  the  creditor  may  bid  at  the  auction, 
and  may  take  the  things  purchased  in  satis- 
faction of  his  debt,  without  payment,  the 
auctioneer  is  bound  by  this  agreement,  though 
it  be  unknown  to  him;  and  he  cannot  recover 
the  price  from  the  purchaser,  if,  at  least,  the 
auctioneer's  charges  have  been  satisfied  before 
action,  and  if  he  has  not  paid  over  the  price 
to  the  vendor,  or  if  he  has  paid  over  the  price 
to  the  vendor,  but  after  notice  of  the  agree- 
ment between  the  vendor  and  the  purchaser. 
(Grice  v.  Kenrick,  L.  R  5  Q.  B.  340.)  536. 
^2^^  If  goods  are  bona  fide  advertised  for  sale, 

luSttraSr    ft^^  withdrawn  without  notice,  it  has  been 
^thdra^^ai  held  that  the  owner  or  the  auctioneer  cannot 
be  sued  by  any  one  who  has  spent  money  and 
time  in  attending  the  sale  to  no  purpose. 
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(Harris  v.  Nickerson,  L.  R.  8  Q.  B.  286.)  ^^^  JJI- 
Yet  it  amounts  to  a  tort  under  some  circum-  Cap.  hi. 
stances,  for  which  he  ought  to  have  some 
moderate  compensation  for  time,  trouble,  and 
expenses.    637. 

An  oflfer  to  buy  or  sell  may  be  retracted  J^^JJ^^^^o 
at  any  time  before  it  is  unconditionally  and  b«yo''s«ii- 
completely  accepted,  by  words  or  conduct. 
And  a  bidding  at  an  auction  is  a  mere  offer, 
which  may  be  retracted  before  the  hammer 
is  down.    (Ad  Con.  15-17 ;  Bosa  354)  638. 

Warranties  are  either  express  or  implied,  warrantioa. 

639. 

Every  affirmation  at  the  time  of  the  sale  Express. 
of  personal  chattels  is  a  warranty,  if  it  appears 
to  have  been  intended  as  a  warranty  (and 
not  as  a  mere  expression  of  opinion  on  a 
point  as  to  which  the  other  party  is  to  exer- 
cise his  judgment),  and  if  the  contract  and 
the  affirmation  are  both  oral.  But  even  an 
express  warranty,  if  after  a  sale,  is  void,  for 
want  of  consideration.  And  an  oral  allega- 
tion previous  to  or  at  the  time  of  a  sale  by 
written  contract,  or  a  private  communication 
previous  to  a  sale  by  auction,  has  been  held 
not  to  operate  as  a  warranty.  An  affirmation 
or  representation,  in  order  to  be  a  warranty, 
must  be  made  pending  the  negotiation  ending 
in  the  sale,  or  pending  the  contract.    (Sm. 
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P^TllI.  Merc.  Law,  518,  519,  522;  Ad.  Torts,  638  ; 

(Jap!  III.  Broom  Com.  347-9 ;  Rose.  332 ;  Chit.  Con. 
411,  412,  414;  Ad.  Con.  231-6;  Percival  v. 
Olda/yre,  18  C.  B.  (X.  S.)  398.)    640. 

A  warranty  does  not  extend  to  defects 
which  would  at  once  be  api)arent  to  any 
casual  observer,  or  which  are  known  to  the 
purchaser  at  the  time  of  the  purchase.  But 
a  purchaser  who  relies  upon  a  warranty  is 
not  bound  to  make  any  particular  examina- 
tion of  the  articles  before  he  buys.  (See  Ad. 
Torts,  637 ;  Morton  V.  &  P.  353-5 ;  Chit. 
Con.  413 ;  Ad.  Con.  235.)    641. 

JSSmt  as      ^^  ^  ^^^  ^^  goods  by  a  shopkeeper  or  a 
to  title.       person  as  owner,  there  is  an  implied  warranty 
as  to  title  ;  so  that  if  it  turns  out  that  he  is 
not  the  owner,  and  the  goods  are  recovered 
from  the  buyer  by  the  true  owner,  the  buyer 
may  recover  back  the  price  which  he  has 
paid  for  them,  as  money  paid  upon  a  con- 
sideration which  has  failed.     (Eidihole  v. 
Bannisiei\  17  C.  B.  (N.  S.)  708.    But  see 
Bagudey  v.  Hawley,  L.  R.  2  C.  P.  625.) 
impued      But  as  a  general  rule,  on  a  sale  of  goods, 
deSJ^n,  ^t^re  is  no  implied  warranty  as  to  the  quality 
for^wSSS*    of  them ;  the  rule  being.  Caveat  Emptor, 
apwd.      jj.^  however,  the  vendor  has  peculiar  or  ex- 
clusive means  of  information,  and  he  pre- 
tends to  know  the  truth,  he  will  be  taken  to 
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warrant  his  knowledge  of  the  fact.  Hence  Part  III. 
eveiy  representation  as  to  the  qualities  of  a  Caf.  III. 
horse  made  by  the  owner  to  the  buyer, 
pending  the  negotiation  which  results  in  the 
sale,  amounts  to  a  warranty,  unless  the  person 
making  such  representation  protects  himself 
by  negativing  a  warranty.  And  so,  where  a 
jeweller  sells  a  glittering  stone  as  a  diamond, 
he  impliedly  warrants  it  to  be  a  diamond. 
(Ad.  Torts,  639,  641,  643 ;  Sm.  Merc.  Law, 
517  ;  Broom  Com.  248-9  ;  Chit.  Con.  9th  ed. 
417-420;  Ad.  Con.  231-2;  and  see  par.  194-5, 
199-203.)  And  the  rule  Caveat  Emptor  does 
not  apply  where  the  buyer  has  no  opportunity 
of  inspection.  In  such  a  case  there  is  an 
implied  warranty  that  the  article  shall  be  of 
the  specified  description,  and  of  a  merchant- 
able quality.  {Jones  v.  Jastj  L.  R.  3  Q.  B. 
197 ;  Chit.  Con.  10th  ed.  413 ;  Ad.  Con.  7th 
ed.  493.)    642. 

A  person  who  undertakes  to  supply  an 
article  of  a  particular  description,  or  to 
answer  a  certain  purpose,  is  deemed  to  war- 
rant that  it  is  of  that  de>cription,  or  will 
answer  that  purpose.  And  this  warranty 
extends  even  to  latent  defects  which  no  skill 
or  care  could  have  detected.  And  where  a 
person  agrees  to  furnish  manufactured  arti- 
cles, he  is  deemed  to  warrant  them  to  be  of 
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Pabt  III.  a  merchantable  quality,  except  so  far  as  an 
Cap.  III.  inspection  of  the  goods  or  a  sample  is  had, 
and  the  defect  would  be  apparent  therefrom. 
(Sm.  Merc.  Law,  517;  Ad.  Con.  228-9; 
Morton  V.  &  P.  347 ;  Eosc.  332  ;  Chit.  Con. 
408 ;  Mody  v.  Oregaon,  L  R  4  Ex.  (Ex.  Ch.) 
49 ;  BandaU  v.  Newaon,  L.  R.  2  Q.  B.  D. 
(Ap.)102.)    643. 

If  a  person  by  whom  or  by  whose  order 
an  article  is  made,  or  by  whom  an  article  is 
sold  to  a  person  who  has  no  opportunity  of 
seeing  it,  represents  that  it  is  of  some  supe- 
rior or  peculiar  quality,  or  that  it  is  fit  for  a 
particular  purpose,  he  is  deemed  to  warrant 
that  fact.  And  if  a  purchaser  gives  a  shop- 
keeper reason  to  believe  that  he  relies  on 
the  skill  and  judgment  of  the  shopkeeper  to 
supply  an  article  fit  for  a  particular  purpose, 
the  shopkeeper  is  deemed  to  warrant  that 
the  article  supplied  is  fit  for  that  purpose. 
(Ad.  Torts,  643-6 ;  2  Ste.  Com.  75 ;  Chit. 
Con.  409,  410 ;  Ad.  Con.  227.)    644. 

If  a  general  dealer  in  provisions  sells  un- 
wholesome food,  he  is  liable  to  an  action  for 
deceit,  by  anyone  injured  thereby.  (Ad.  Torts, 
651 ;  Ad.  Con.  230 ;  Chit.  Con.  409.)  646. 
But  if  a  salesman  offers  for  sale  a  carcase 
having  a  latent  defect  of  which  he  had  no 
means  of  knowing,  he  is  not  liable.     (£771- 
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merton  v.  Mathews,  7  Hurl.  &  Norm.  586.)  ^abt  in. 

^ -^  Tit.  II. 

546.  Cap.  III. 


By  the  stat.  25  &  26  Vict  c.  18,  s.  19,  it  implied 
is  enacted,  that  after  the  31st  of  December,  lato^o 

marks. 

1863,  the  sale  of  any  article  with  a  trade- 
mark shall  be  deemed  to  have  been  made 
with  the  warranty  or  contract,  by  the  vendor 
with  the  vendee,  that  such  trade-mark  was 
genuine  and  true,  and  not  forged  or  counter- 
feit, and  not  wrongfully  used,  unless  the 
contrary  be  expressed  in  some  writing 
signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  vendee. 

547. 

And  by  s.  20,  after  the  31st  of  December,  implied 

"  wammtyAA 

1863,  where  any  article  or  articles  shall  be  J^^^t^"*' 
sold  with  a  description,  statement,  or  indica-  w^mT' 
tion  of  or  respecting  the  number,  quantity,  manuf^^ 
measure,  or  weight  thereof,  or  the  place  or  d^Sionf™" 
country  in  which  the  same  shall  have  been 
made  or  produced,  such  sale  shall  be  deemed 
to  be  made  with  the  warranty  or  contract,  by 
the  vendor  with  the  vendee,  that  no  such 
description,  statement,  or  indication  was  in 
any  material  respect  false  or  untrue,  unless 
tlie  contrary  shall  be  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  vendor, 
and  delivered  to  and  accepted  by  the  vendee. 
548. 
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Part  IIL      If  a  person  who  offers  an  article  for  sale  at 

Tit.  II.  \ 

Cap.  III.  the  ordinary  market  price  is  aware  of  any 
Non-din-  material  latent  defect,  and  does  not  disclose 
defecu.  it,  and  knows  that  the  purchaser  is  deceived 
by  its  appearance,  he  is  responsible  in 
damages.  But  if  a  defect  can  easily  be  dis- 
covered by  the  purchaser,  and  he  has  the 
opportunity  of  discovering  it  at  the  time, 
there,  in  the  absence  of  special  reasons  to  the 
contrary,  the  maxim  Caveat  Emptor  will 
apply.  (Ad.  Torts,  651-2 ;  Ad.  Con.  227, 
228,  242.)  And  when  there  is  a  patent 
defect  in  an  article,  and  the  means  of 
examination  are  afforded  to  the  purchaser, 
whether  he  avails  himself  thereof  or  not,  the 
representations  of  the  vendor  as  to  the  good- 
ness of  the  article,  if  not  made  to  induce  the 
purchaser  to  forbear  inspection  or  examina- 
tion, and  if  believed  to  be  true  by  the  vendor, 
do  not  constitute  a  fraud  in  law,  though 
untrue.  (Ad.  Con.  233;  Horsfall  v.  Thornas, 
1  Hurl.  &  Colt  90.)  649. 
Spto.  ^^  *  ^^^®  ^y  sample,  there  is  an  implied 

warranty  that  the  sample  has  been  fairly 
taken  from  the  bulk ;  and  also  that  the  bulk 
is  equal  in  quality  to  the  sample,  so  far  as 
the  seller  knows,  or  is  to  be  deemed  to  know; 
and  even  that  the  bulk  is  absolutely  equal 
to  the  sample,  except,  perhaps,  in  certain 
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cases  where  there  are  latent  defects  in  the  I^^rt  ill. 

Tit.  II. 

bulk  unknown  to  the  seller,  and  when  both  Cap.  III. 
parties  had  equal  means  of  knowledge ;  in 
which  it  would  perhaps  be  held  (properly 
or  improperly)  that  the  maxim  Caveat  Emp- 
tor applied.  In  the  opinion  of  the  writer, 
upon  principle,  the  seller  clearly  ought  to 
be  liable  for  latent  defects,  whether  discover- 
able on  inspection  of  the  bulk  or  not,  where 
those  defects  could  not  be  discovered  from 
the  sample.  (See  Ad.  Torts,  4th  ed.  850- 
852 ;  Morton  V.  &  P.  131-3  ;  Ad.  Con.  230 ; 
Gth  ed.  214 ;  Chit.  Con.  9th  ed.  421 ;  Benja- 
min on  Sales ;  Ormvod  v.  Huth,  14  Mees.  & 
W.  (Ex.  Ch,\  651 ;  MoJy  v.  Gregaon,  L.  R  4 
Ex.  (Ex.  Ch.)  49.)    650. 

In  the  case  of  a  breach  of  a  warranty  on  Remedy  in 

case  of 

an  executory  contract,  (as  where  an  article  is  ^"^^  ?' 

•^  '  ^  warranty. 

ordered  to  be  made  of  a  certain  quality  or 
fit  for  a  certain  purpose^)  the  purchaser  may 
either  refuse  to  receive  it,  or  may  return  it, 
if  he  has  done  no  more  than  was  necessary 
to  ascertain  whether  it  was  of  the  quality  or 
was  fit  for  the  purpose  specified.  And  in 
like  manner  a  purchaser  by  a  sample  may 
refuse  to  receive  or  may  return  the  bulk,  if 
it  does  not  correspond  with  the  sample.  But 
he  is  not  bound  to  return  it  or  put  it  in 
neutral  custody;  it  is  enough  if  he  gives 
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Part  III.  notice  that  he  rejects  it    (See  references 

Cap.  III.  next  par.)    661. 

Where  there  has  been  an  absolute  sale  of 
a  horse  or  other  specific  article  in  ess^,  with 
a  warranty,  and  not  a  mere  sale  conditional 
on  its  answering  to  the  warranty,  and  there 
is  a  breach  of  the  warranty,  the  purchaser 
is  not  entitled  to  return  it,  and  sue  for 
recovery  back  of  the  whole  price,  if  paid, 
unless  the  vendor  was  guilty  of  actual  fraud. 
But  his  only  remedy  is  an  action  for 
recovery  of  damages,  or  a  giving  evidence  of 
the  breach  of  the  warranty  in  reduction  of  the 
price,  if  unpaid  and  sought  to  be  recovered. 
And  in  other  cases  where  the  vendor  of  a 
warranted  article  sues  for  the  price  or  value, 
the  purchaser  may  prove  the  breach,  if  any, 
of  the  warranty  in  reduction  of  damages. 
(Chit.  Con.  8th  ed.  424-5  ;  Ad.  Con.  6th  ed. 
222-3 ;  Rosa  11th  ed.  257 ;  Grimoldby  v. 
Wells,  L.  R.  10  C.  P.  391.  See  supra,  par. 
203.)    662. 

In  case  of  a  breach  of  warranty  of  an 
article  which  had  been  paid  for,  the  pur- 
chaser may  recover  the  whole  price,  if  he  is 
entitled  to  return,  and  does  return,  the  article, 
or  if  the  vendor  consents  to  take  it  back.  If 
the  purchaser  keeps  it,  he  may  recover  the 
difference  between  the  value  and  the  price. 
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or  he  may  sell  it  for  what  he  can  get,  and  Pabt  hi. 
recover  the  residue  of  the  price.    (Chit.  Con.  Cap.  III. 


417 ;  Rose.  334 ;  Ad.  Con.  6th  ed.  222-3, 
1077.)    553. 

Where  a  horse  does  not  answer  to  a  war- 
ranty, and  the  purchaser  is  entitled  to  return 
it,  and  he  immediately  tenders  it  back,  and 
the  seller  refuses  to  take  it,  the  purchaser 
need  not  resell  it  at  once,  but  may  keep  it  a 
reasonable  time  in  order  to  resell  it  to  the 
best  advantage,  and  may  oblige  the  seller  to 
pay  the  expenses  of  its  keep,  as  part  of  the 
damages.  (Ad.  Torts,  668;  Oliph.  3rd  ed. 
167;  Chit.  Con.  421;  Ad.  Con.  1060.) 
654. 

Where,  by  a  condition  of  the  contract,  the 
purchaser  of  a  horse  is  to  be  at  liberty  to 
return  it  by  a  certain  time,  if  it  does  not 
answer  its  description,  he  may  return  it  by 
that  time,  though  in  the  meantime  it  meets 
with  an  accident,  but  without  his  neglect  or 
default.    (Head  v.  TattermU,  L,  R.  7  Ex.  7.) 

555. 

If  a  statement  is  made  that  the  purchaser  saie "with 

^  all  faults.  • 

of  an  animal  or  chattel  ''  must  take  it  with 
all  faults,"  and  that  the  vendor  "will  give  no 
warranty,"  and  will  refuse  all  compensation 
for  faults,  as  "  all  lots  are  open  to  inspection 
before  the  sale,"  the  vendor  will  be  relieved 


»  » 


-      '  4  •  .      .  < 


V         «  J  «y   .  .  ^ 


(*  *ff*'  i\f*t/^^  */Afi  i»  ascertained  and  com- 
f,"'*f\,hhfi  hoil/iug  remains  to  be  done  on 
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the  part  of  the  seller  or  the  buyer  before  the  ^^  ^^* 
delivery,  and  either  nothing  is  said  as  to  the  Cap.  Ili. 
time  of  payment,  or  the  goods  are  sold  on 
credit,  or  the  whole  or  part  of  the  price  is 
paid,  or  possession  of  all  or  part  of  the  thing 
sold  is  accepted  by  the  buyer,  there,  subject 
to  the  provisions  of  the  Statute  of  Frauds 
already  stated  (par.  523,  524),  and  in  the 
absence  of  special  reasons  to  the  contrary,  the 
property  in  the  goods  immediately  passes  to 
the  buyer,  and  the  right  to  the  price  to  the 
seller.  And  the  seller  is  bound  to  deliver 
them,  when  demanded,  upon  payment  of  the 
price.  But  if  the  thing  sold  remains  to  be 
ascertained  or  completed,  or  if  any  act  remains 
to  be  done  on  the  part  of  the  seller  before 
delivery,  there  (as  a  general  rule,  and  in  the 
absence  of  any  intention  to  the  contrary)  the 
property  does  not  pass  until  that  act  has  been 
done.  Thus,  where  goods  have  to  be  selected, 
marked,  weighed,  counted,  measured,  or 
tested,  in  order  to  identify  them,  or  to  de- 
termine the  price,  there,  in  general,  the  pro- 
perty will  not  pass  until  that  is  done.  And 
the  purchaser  of  a  certain  number  of  things 
out  of  a  larger  aggregate  of  things  of  the 
same  kind,  acquires  no  property  in  any  part, 
until  there  has  been  a  separation  and  an 
appropriation    to   which  both  vendor  and 

H 
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^iT  IIL  vendee  have  given  their  express  or  implied 
Cap.  III.  assent,  either  before  or  after  such  appropria- 
tion.  Nor  in  the  case  of  an  article  to  be 
made  does  the  property  pass  until  the  article 
has  been  approved  by  tlie  purchaser,  in  the 
absence  of  any  intention  to  the  contrary. 
(Broom  Com.  396-7,  400-1 ;  2  Selw.  1334; 
Tudor  Ca.  on  M.  L.  515-517,  523-8 ;  Rose. 
354,  632-3;  Chit.  Con.  844^9,^370,  389;  Ad. 
Con.  184-7 ;  Turley  v.  Bates,  2  Hurl.  &  Colt, 
200 ;  Campbell  v.  Mersey  Docks,  14  C.  B.  (N. 
S.)  412 ;  MoakesY.  Nicolson,  19  C.  B.  (N.  S.) 
290 ;  Boswell  v.  KUborn,  15  Moo.  P.  C.  309 ; 
YouTig  V.  Matthews,  L.  R  2  C.  P.  127; 
JeriTier  v.  Smith,  L.  R.  4  C.  P.[270.)  558. 
The  property  or  ownership  may  pass,  even 
though  the  price  be  not  mentioned  in  the 
contract,  inasmuch  as  the  law  will  infer  an 
agreement  to  pay  a  reasonable  price.  (Joyce 
V.  Swann,  17  C.  B.  (N.  S.)  84, 102.)  559. 
If  a  person  agrees  to  pay  a  certain  sum  of 
money  for  goods  in  prsesenti,  of  indefinitely, 
and  the  owner  agrees  to  take  it,  and  then 
they  separate,  this  does  not  amount  to  a 
binding  agreement,  unless  the  goods  or  a 
part  of  them  were  delivered,  or  the  price  or 
some  part  of  it,  or  an  earnest,  however 
trifling,  was  tendered,  or  unless  the  delivery 
or  payment  was  agreed  to  be  postponed.   (Sm. 
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Merc. Law, 488-490;  2  Ste.Com.68;  2Bl.Com.  PabtIII. 
457 ;  Broom  Com.  394-5 ;  Rose.  354.)   560.    Cap*  iil 

The  property  in  a  chattel  which  is  not  yet  " 
in  existence  does  not  pass  by  a  contract  for 
the  sale  of  it.  And  a  grant  of  goods  not 
belonging  to  the  grantor  at  the  time  will 
pass  no  property  in  them  at  law,  even  by 
relation,  after  they  are  acquired.  (Sm.  Merc. 
Law,  492-8 ;  Tndor  Ca.  on  M.  L.  528 ;  Chit 
Con.  348.)    56L 

The  buyer  of  goods  has  the  risk,  as  soon  Riak. 
as  the  property  in  them  has  passed  to  him. 
(Sm.  Merc.  Law,  493 ;  2  Ste.  Com.  68 ;  Ad. 
Con.    183;    Eosc.    632;    Chit.    Con.    345; 
Sweeting  v.  Turner,  L.  R.  7  Q.  B.  310.)  662. 

Goods  delivered  on  "  sale  or  return "  are  oouvory  on 

aale  or  re* 

deemed  to  be  sold,  unless  returned  within  a  *^*™* 
reasonable  time.    (Broom  Com.  397 ;  Tudor 
Ca.  on  M.  L.  528 ;  Ad.  Con.  239.)    563. 

The  vendor  is  not  entitled  to  the  price  Rtebt  to  the 
until  he  delivers  the  goods;  nor  is  the  pur-  oje goods. 
chaser  entitled  to  the  goods  until  he  tenders 
the  price ;  unless  in  either  case  it  is  other- 
wise  agreed.  But  in  a  present  contract  of 
sale  on  credit,  the  right  to  the  possession  of 
the  goods  passes  immediately  to  the  pur- 
chaser, unless  there  is  an  apparent  intention 
to  the  contrary.  (Selw.  1334;  Sm.  Merc. 
Law,  489 ;  2  Ste.  Com.  69 ;  Ad.  Torts,  200 ; 

m2 
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Pabt  III.  Tudor  Ca.  on  M.  L.  516 ;  Rose.  632 ;  Ad. 

Tit  II 
Cap*  III.  Con.  193.)     564. 

If  the  purchaser  of  goods  becomes  in- 
solvent before  the  contract  has  been  com- 
pletely performed,  the  seller,  notwithstanding 
he  may  have  agreed  to  allow  credit  for  the 
goods,  and  may  have  delivered  some  of  them, 
is  not  bound  to  deliver  any  more  until  the 
price  of  those  delivered,  and  of  those  yet  to 
be  delivered,  is  paid.  {Ex  parte  Chalmers, 
In  re  Edwards,  L.  R  8  Ch.  Ap.  289.)  And 
indeed  if  the  goods  are  to  be  delivered  and 
paid  for  by  instalments,  and  the  buyer  fails 
to  pay  an  instalment  under  such  circum- 
stances as  to  give  the  seller  reasonable 
ground  for  believing  that  'he  will  be  unable 
to  pay,  and  will  not  go  on  with  the  contract, 
the  seller  may  repudiate  it.  (Bloovier  v. 
Bernstein,  L.  R.  9  C.  P.  588.)    565. 

dS^to  de.       After  a  sale  of  specific  ascertained  chattels 

^^^-  at  a  fixed  price,  it  is  the  vendor's  duty  to 
deliver  them,  upon  payment  or  tender  of  the 
price,  and  performance  of  all  other  conditions 
(if  any)  on  the  purchaser's  part.     566. 

DeUvoryto  Delivery  to  the  purchaser's  agent  is  in 
general  equivalent  to  a  delivery  to  the  pur- 
chaser himself.  (Broom.  Com.  398-9 ;  Tudor 
Ca.  on  M.  L.  522.)    567. 

Vendor's  If  the  veudor  refuses  or  neglects  to  deliver 
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the  chattels,  he  may  be  sued,  either  for  Part  ill. 

Trr.  II. 

damages  for  breach  of  his  contract,  that  is,  Cap.  Iii. 
for  the  diflFerence  (if  any)  between  the  agreed  r^uaaito 
price  and  the  market  value  of  the  goods  at 
the  time  of  the  breach,  or  where  there  is  no 
market  for  them,  the  value ;  or  in  trover  or 
detinue,  (Ad.  Torts,  200 ;  Sm.  Merc.  Law,  510; 
Ad.  Con.  1058 ;  Chinery  v.  Viall,  5  Hurl.  & 
Norm.  288 ;  Ogley.  Earl  Vane,  L.  R.  2  Q.  B. 
275;  3  Q.  B.  (Ex.  Ch.)  272 ;  Hinde  v.  Lid- 
ddl,  L.  R  10  Q.  B.  265.    See  infra,  Part  IV. 
Tit.  IL  Cap.  II.  on  Damages.)    568. 
If  the  purchaser  refuses  to  accept  the  Purchaser's 

*  *  renuial  to 

goods  after  the  vendor  has  performed  all^S!**^* 
conditions  on  his  part,  the  vendor  may  sue 
him.  And  if  the  property  has  not  passed  to 
the  purchaser,  the  vendor  may  sue  him  for 
damages  for  breach  of  his  contract,  i.e.,  the 
difference  (if  any)  between  the  agreed  price 
and  the  market  price,  as  ascertained  by  a 
re-sale  (if  the  vendor  has  exercised  his  right 
of  re-sale  within  a  reasonable  time),  or  as 
computed,  together  with  the  expenses  he  has 
incurred.  But  if  the  property  has  passed  to 
the  purchaser,  the  vendor  may  sue  him  for 
the  price,  in  an  action  for  goods  bargained 
and  sold.  (Sm.  Merc.  Law,  523-4;  Bosc. 
365-6  ;  Ad.  Con.  1057.  See  infra,  Part  IV. 
Tit.  II.  Cap.  II.  Sec.  II.)    669. 
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PabtIIL  If  i}^Q  vendor  is  guilty  of  any  wilful  mis- 
Cap.  III.  lepresentation,  which  induced  the  purchaser 
wufui  miB-  to  enter  into  the  contract,  he  may  refuse  to 
«S^***  complete  it.  (Rose.  368 :  Chit.  Con.  609-614.) 

vendor.  at  \  * 

670. 

Haiewitii.        Where  no  price  is  fixed,  the  vendor  is 

out  atipula-  ^ 

priSe"***  entitled  to  receive  their  fair  value,  or,  in  the 
absence  of  proof  as  to  their  value,  the  lowest 
price  of  goods  of  that  description.  (Sm. 
Merc.  Law,  504,  529 ;  Morton  V.  &  P.  70, 
71 ;  Ad.  Con.  167, 1057.)    671. 

Neglect  to       In  casc  of  the  neglect  of  a  purchaser  to 

l«y  price.  °  ^ 

pay  for  goods  delivered,  the  vendor  may  re- 
cover the  price,  in  an  action  for  goods  sold 
and  delivered.     (Sm.  Merc.  Law,  527;  Ad. 
Con.  1057.)    672. 
Kffoct  of         A  stipulation  or  enactment  that  a  sale 

proviAlonfor  * 

o?a  TOntmct ''^^  ^  ^^^^  ^^  brcach  of  a  condition  by 
pj[rty?  one  party,  only  renders  it  void  at  the  election 
of  the  opposite  party.  (Sm.  Merc.  Law, 
509  ;  Ad.  Con.  193.)  673. 
fi*^*^'  ,  The  mere  sale  of  the  goodwill  of  a  busi- 
ness will  not  prevent  the  vendor  from  setting 
up  a  similai*  business,  even  next  door  to  the 
purchaser,  or  soliciting  the  custom  of  his 
former  customers.  But  if  he  has  engaged  to 
abstain  from  carrying  on  a  similar  business, 
he  will  then  be  bound,  provided  the  restric- 
tion be  within  reasonable  limits.    And  he  is 
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not  at  liberty  to  set  up  a  precisely  similar  Part  ill. 

business  under  the  old  style  or  firm,  although  Gap.  hi. 

his  name  be  the  only  one  which^  with  the 

addition  of  the  words  ''  and  Co./'  constitutes 

the  old  style  of  firm.    Nor  is  he  at  liberty, 

in  any  other  manner,  to  hold  out  that  he  is 

carrying  on  business  in  continuation  of,  or  in 

succession  to,  the  business  carried  on  by  the 

old  firm.    The  mere  sale  does  not  oblige  him 

to  introduce  the  purchaser  to  the  customers, 

or  to  recommend  him  to  them,  or  to  do  any 

one  act  for  the  purpose  of  giving  effect  to 

the  sale.    But  if  the  vendor  has  expressly 

engaged  to  do  any  such  specific  act,  he  will 

be  compellable  to  do  it,  or  may  be  made  to 

pay  damages  for  the  breach  of  his  agreement. 

(Sm.  Law  of  Prop.  5th  ed.  par.  1688, 1689.) 

£74. 

At  Law,  contracts  and  covenants  to  sell,  contmctM 

and  cove- 
convey,  or  transfer  land  or  other  property,  "J^jj^f^" 

are  considered  simply  as  personal  and  execu-  SS^o^u-** 

tory  contracts   and   covenants,  and  not  asSi^!**^ 

attaching  to  the  property  in  any  manner  as 

present  or  future  charge  or    otherwise. 

(Sm.   Law    of    Prop.   5th    ed.   par.   1698.) 

£76. 

Sales  made  by  unauthorized  weights  orsaiMby 

_  .    ,  Improper 

measures,  or  by  weights  or  measures  notweighto^^ 
stamped,  or  found  light  or  unjust,  are  void. 


meaflurcs. 
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^^  IP-  (Ad.  Con.  218  ;  Sm.  Merc.  Law,  535 ;  5  Geo. 

Tit.  II.     ^_  '  *  , 

Cap.  m.  IV.  c.  74 ;  6  Geo.  IV.  c.  12 ;  5  &  6  WQl.  IV. 
c.  63,  s.  6 ;  22  &  23  Vict.  c.  56.)    576. 

saieofcoaiB.  Coals  must  be  sold  by  weight,  and  not  by 
measure ;  and  must  be  weighed,  if  required 
by  the  purchaser ;  and  a  ticket  in  a  certain 
form  must  be  delivered  to  the  purchaser  of 
any  coals  exceeding  560  pounds,  delivered 
within  25  miles  from  the  General  Post 
Office ;  otherwise  the  vendor  cannot  sue  for 
the  price.  (Ad.  Con.  218 ;  Sm.  Merc.  Law, 
535  ;  Chit.  Con.  383.)     677. 

Sale  of  No  one  may  sue  for  the  price  of  spirituous 

liquors,  unless  the  debt  has  been  contracted 
at  one  time  to  the  amoimt  of  20a.  or  up- 
wards ;  nor  may  any  item  in  an  account  for 
distilled  spirituous  liquors  be  allowed,  where 
liquors  delivered  at  one  time  and  mentioned 
in  such  item  do  not  amount  to  20^.  at  the 
least.  But  this  does  not  apply  to  liquors 
delivered  at  the  purchaser's  residence  in 
quantities  of  not  less  than  a  reputed  quart 
at  one  time.  (Ad.  Con.  219 ;  Chit.  Con.  386 ; 
24  Geo.  IL  c.  40,  s.  12 ;  25  &  26  Vict.  c.  38.) 

578. 

Sftioofcw--       The  sale   of   certain  drugs   and  articles 

tain  articles  ° 

to  brewers,  to  brcwcrs  is  prohibited.     (Ad.  Con.  219.) 

579. 
pS^Sraf^     The  subject  of  vendors  and  purchasers  of 
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real  estate  and  chattels  real  is  one  which  is  Pabt  IIL 

Tit.  II. 

more  peculiarly  connected  with  Equity  and  Cap. Hi. 
Conveyancing;    and    the    student    is  con- of «»i estate 
sequently  referred  to  the  books  on  those  rSa.^ 
branches  of   law   for  information  on  that 
subject.     580. 


M  o 
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CHAPTER  IV. 


mortgage 
defined. 


MORTGAGORS  AND  MORTGAGEES,  PLEDGORS 
AND  PLEDGEES,  AND  PERSONS  HAVING  A 
LIEN. 

I.  Morfyagors  and  Mortgagees  (a). 
Part  IIL  A  LEGAL  mortgage  is  a  security,  created  by 

Tit  II  o  o  w  ^ 

Cap.  IV.  means  of  a  transfer,  by  a  debtor  to  his 
creditor,  of  the  legal  ownership  of  real  or 
personal  estate,  subject  to  be  defeated  on 
the  discharge  of  the  debt.  (Sm.  Law  of 
Prop.  5th  ed.  par.  986-995.)    681. 

So  long  as  the  mortgagor  remains  in  pos- 
session, the  mortgagee's  estate  is  not  absolute, 
even  at  Law.  For,  by  the  stat.  15  &  16  Vict, 
c.  76,  sa.  219,  220,  if  an  ejectment  be  brought 
by  the  mortgagee,  and  no  suit  be  pending  in 
any  Court  of  Equity  for  redemption  or  fore- 
closure^ the  payment  of  principal,  interest, 
and  costs  shall,  except  in  certain  cases,  be 
deemed  a  satisfaction  of  the  mortgage,  and 

(a)  On  this  subject  (which  is  but  slightly  noticed  here, 
fts  being  more  peculiarly  connected  with  Equity  and  Con- 
veyancing) the  student  is  referred  to  the  author's  Law  of 
Pit>perty,  5th  ed.,  and  the  works  therein  cited. 


Mortgtigor 
and  niort' 

estate  and 
rights. 
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the  Court  may  compel  the  mortgagee  to  ^^"'JP* 
re-convey  the  estate.  But  when  the  mort-  Cap.  iv. 
gagor  has  ceased  to  he  in  possession,  and 
there  has  been  a  default  in  payment  of  the 
money  at  the  stipulated  time,  the  estate  of 
the  mortgagee  becomes  absolute  at  Law.  Yet 
his  estate  is  in  Equity  ti-eated  as  a  mere 
security  for  the  principal  and  interest  and 
costs  properly  incurred  in  relation  to  the 
mortgage,  and  follows  the  nature  of  the  debt. 
And  although,  where  the  mortgage  is  in  fee, 
the  l^al  estate  descends  to  the  heir  of  the 
mortgagee,  yet,  in  Equity,  it  is  deemed  a 
chattel  interest  and  personal  estate,  and 
belongs  to  the  personal  representatives  as 
assets.    582. 

The  mortgagee  is  entitled  to  enter  into 
possession  of  the  lands,  and,  after  notice  to 
the  tenants,  to  recover  the  rents  and  profits, 
unless  there  is  some  agreement  to  the  con- 
trary ;  and  if  the  security  is  insufficient,  he 
may  fell  timber,  and  sell  it,  and  apply  the 
produce  towards  the  liquidation  of  his  debt ; 
but,  with  this  exception,  he  may  not  commit 
waste.  He  may  grant  leases,  subject  to  the 
equity  of  redemption,  and  avoid,  by  eject- 
ment, virithout  notice,  any  leases  that  have 
been  made  by  the  mortgagor,  without  his 
concurrence,  subsequently  to  his  mortgage. 
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Pabt  III.  He  must,  however,  account  for  the  rents  he 

Tit.  II. 

Cap.  IV.  receives,  and  pay  an  occupation-rent  for  such 
part  as  he  may  keep  in  his  own  possession. 
583. 

The  mortgagor  is  not  entitled  to  the  pos- 
session in  respect  of  his  equitable  estate,  un- 
less  there  is  some  special  agreement  to  that 
effect,  but  he  holds  it  solely  at  the  will  of  the 
mortgagee,  who  may  generally  at  any  time, 
without  giving  any  prior  notice,  recover  the 
same  by  ejectment  against  him,  unless  he  is 
ready  to  pay  principal,  interest,  and  costs,  or 
against  his  tenants  under  a  tenancy  created 
subsequently  to  the  mortgage,  and  not  con- 
firmed by  the  mortgagee ;  and  he  is  not  even 
entitled  to  reap  the  crop.  But  so  long  as  he 
continues  in  possession  by  the  permission  of 
the  mortgagee  he  is  entitled  to  take  the 
rents  and  profits  in  his  own  right,  without 
rendering  any  account  whatever  to  the  mort- 
gagee, though  the  mortgaged  property  may 
have  become  an  insufiicient  security.  684. 
f^S^'ion'  By  the  Supreme  Court  of  Judicature  Act, 
laJlwnu  1873,  8.  25,  clause  (5),  it  is  enacted  that,  "  a 
mortgagor  entitled  for  the  time  being  to  the 
possession  or  receipt  of  the  rents  and  profits 
of  any  land  as  to  which  no  notice  of  his  in» 
tention  to  take  possession  or  to  enter  into 
the  receipt  of  the  rents  and  profits  thereof 
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shall  have  been  given  by  the  mortgagee,  may  Pabt  ill. 
sue  for  such  possession,  or  for  the  recovery  Cap.  iv. 
of  such  rents  or  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass 
or  other  wrong  relative  thereto,  in  his  own 
name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person."    585. 

A  person  may  create  an  equitable,  though  Mortgap:eby 

xnemoran- 

not  a  legal,  mortgage,  by  a  mere  memoran-  dum  or 
dum  or  a  mere  deposit  of  deeds.    (Sm.  Law 
of  Prop.  5th  ed.,  particularly  par.  997, 1068, 
1117-1127.)    586. 

IL  Pledgors  and  Pledgees,  generally. 
A  pledge  or  pawn  is  a  thing  delivered  to  Deflnitiounf 

a  pledge  or 

a  person  to  be  kept  by  him  as  a  security  for,  i«^- 
and  restored  on  the  payment  of,  a  debt,  or 
the  performance  of  an  engagement    (Ad. 
Con.  298.)    687. 

A  pledge  of  personal  chattels  differs  from  Difference 
a  mortgage ;  for  a  pledge  only  passes  a  special  pledge  and  » 
or  qualified  property  or  ownership  to  the 
pawnee^  with  a  power  of  sale  in  case  of  non- 
payment at  the  stipulated  time;  and  the 
pledgor  retains  the  general  property  or 
ownership,  and  may  transfer  it  both  at  Law 
and  in  Equity;  whereas  a  mortgage  passes 
the  general  property  or  ownership  to  the 
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Part  iil  mortgagee,  though  conditionally.   (Sm.  L.  C. 

Cap!  IV.  194 ;  Broom  Com,  786 ;  Sm.  Law  of  Prop. 

5th  ed.  par.  1128;    Ad.    Con.  298,  305.) 

Ooot 

Transfer  of       Transfer  of  the  possession  of  the  chattel 

poflsossion. 

to  the  pledgee  is  essential.    (Sm.  L.  C.  196 ; 

Ad.  Con.  298;  Martin  v.  Reed,  11  C.  B. 

(KS.)730.)    589. 
"iSm  ^^  ^®  pledge  would  be  the  worse  for  use, 

it  may  not  be  used  by  the  pledgee.     (Chit. 

Con.  428 ;  Ad.  Con.  309.)    590. 
Rights  of         Where  a  thinp:  is  pledged  for  a  certain 

pledgor  aaid  °  '         * 

^^^^^  time,  the  pledgee  cannot  demand  payment 
or  fulfilment,  nor  the  pledgor  the  return  of 
the  pledge,  until  the  expiration  of  that  time. 
Where  a  thing  is  pledged  indefinitely  to  a 
person  who  is  not  a  pawnbroker,  the  pledgor 
is  entitled  to  redeem  at  any  time,  and  the 
pledgee  may  compel  the  pledgor  to  redeem  or 
be  foreclosed,  t.6.,  loee  his  right  of  redemp- 
tion.   (Ad.  Con.  304.)    591. 

In  case  of  default  in  pajrment,  the  pledgee 
(not  being  a  pawnbroker),  after  giving  due 
notice  and  opportimity  to  redeem,  may  sell 
the  pledge,  and  apply  the  proceeds  in  liquida- 
tion of  the  debt :  or  he  may  sue  the  pledgor 
for  the  debt,  thongh  he  retain  the  pledge ; 
for  the  pledge  is  only  a  collateral  security. 
(Sm.  L.  C.  194;  Chit.  Con.  428,  530;  Ad. 
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Con.  306-7 ;  Figot  v.  GvUey,  15  C.  B.  (N.  S.)  Pabt  in. 
701.)    592.  cll^  IV. 

If  stolen  property  has  been  pledged  with  stolen 
any  person,  the  owner  may  sue  him,  even  piS^oZ 
though  he  had  no  knowledge  of  the  theft. 
(Ad.  Torts,  199 ;  Rose.  Evid.  635 ;  Ad.  Con. 
299.)     (cu)    593. 

Where  pledgees  are  induced  by  the  Ro-piodgr- 
pledgors  to  give  back  the  goods  on  the 
fraudulent  representation  that  they  (the 
pledgors)  had  sold  them,  and  would  hand 
over  to  the  pledgees  the  money,  the  pledgees 
cannot  recover  back  the  goods  as  against 
subsequent  pledgees  from  whom  the  pledgors 
had  obtained  an  advance  bon&  fide.  {Bad- 
cock  V.  Laivaon,  L.  R  5  Q.  B.  D.  (Ap.)  284.) 

598a. 

III.  Persons  having  a  Lien. 

Liens  are  either  legal  or  equitable.    593b. 

A  legal  lien  is  the  right  of  a  person  to  Logai  iien. 
retain  property  of  which  he  has  the  lawful 
possession,  until  a  debt  due  to  him  has  been 
satisfied.    (Sm.  Merc.  Law,  663,  570;  Cross 
on  Lien,  2,  30-38.)    594. 

(a)  For  enactments  relating?  to  Pawnbroken  and  per- 
sons dealing  with  them,  see  the  stat.  35  &  36  Vict.  c.  93, 
for  consolidating,  with  amendments,  the  Acts  relating  to 
pawnbroken,  which  took  effect  Jan.  1, 1373. 
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Part  III. 
Tit.  IL 
Cap.  IV. 


Eqiiitable 
lien. 


Two  kinds 
uf legal 
liens. 


Particular. 


General. 


An  equitable  lien  is  a  hold  upon  property 
for  the  satisfaction  of  a  claim  attaching 
thereto,  under  an  express  charge  or  contract 
or  a  constructive  trust  (Sm.  Law  of  Prop, 
5th  ed.  par.  97G-982.)    595. 

There  are  two  species  of  legal  liens, 
namely,  particular  liens  and  general  liens. 

596. 

Particular  liens  are  liens  upon  goods,  in 
respect  of  money  due  on  them,  or  of  labour, 
trouble,  or  care  expended  upon  them ;  and 
these  liens  are  favoured  in  law.  So  thai 
unpaid  vendors  of  chattels  not  parted  with, 
and  not  sold  on  credit,  parties  who  have 
advanced  money  on  the  security  of  chattels, 
common  carriers,  shipowners,  tailors,  factors, 
artisans,  and  others  to  whom  chattels  have 
been  delivered,  in  order  that  such  persons 
might  bestow  labour,  trouble,  or  care  upon 
them,  for  a  pecuniary  consideration,  have  a 
lien  upon  them  for  it.    597. 

General  liens  are  liens  in  respect  of  a 
general  balance,  due  in  the  ordinary  course 
of  dealing  in  the  same  business ;  and  these 
are  founded  on  express  agreement  or  custom 
only,  or  the  previous  course  of  dealing, 
which  must  be  proved  by  the  bailee ;  and 
they  are  taken  strictly.  Warehousemen, 
wharfingers,  innkeepers,  factors,  packers,  in- 
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surance  brokers,  bankers,  and  solicitors  have  Part  IIL 

Tit  II 
a  general  lien,     (Ad.  Torts,  277-8,  282-5 ;  CapI  iv. 

2  Ste.  Com.  81 ;  Sm.  Mere.  Law,  564-5 ; 

Cross  on  Lien,  14, 15,  20,  23-4 ;  Rose.  649- 

653;  Chit.  Con.  495;  Ad.  Con.  414,  454; 

Mien  V.  Smith,  12  C.  B.  (N.  S.)  638 ;  In  re 

Witt,  Ex  parte  Shubrook,  L.  R.  2  Ch.  D.  489 ; 

MvJliiiev  V.  Florence,  L.  R.  3  Q.  B.  D.  (Ap.) 

484.)    598. 

A  lien  must  not  be  at  variance  with  the  RuIc^  oa  to 

the  oxl8- 

terms  or  implied  understanding  upon  which  tenco,  trans- 
the  property  was  received.    (Ad.  Torts,  279,  J^f  *"' 
282 ;  Rose.  651.)     599. 

It  cannot  be  transferred.  (Ad.  Torts, 
288.)     600. 

If  goods  are  sold  on  credit,  and  no  time 
for  delivery  is  fixed,  the  vendor  has  no  lien. 
(Chit.  Con.  389.)     601. 

If  security,  such  as  a  bill,  note,  or  bond, 
payable  at  a  distant  day,  is  taken  for  a  debt 
for  which  the  creditor  has  a  lien,  or  a  new 
agreement  is  come  to  for  payment  of  such  a 
debt  in  a  particular  manner,  the  lien  is  gone. 
(Ad.  Torts,  280 ;  Sm.  Merc.  Law,  570-571 ; 
Chit.  Con.  389  ;  Byles,  360.)     602. 

If  a  bailee  volimtarily  parts  with  the 
possession  of  property  upon  which  he  has  a 
legal  lien,  the  lien  ceases.  (Ad.  Torts,  288;  Sm. 
Merc.  Law,  569 ;  Cross  on  lien,  38.)    603. 
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Pabt  in.      A  lien  may  be  at  once  extinguished  by  a 

Tit.  II. 

Cap.  IV.  tender  of  the  money.     (Ad.  Torts,  288; 
;  Sm.  Merc  Law,  570.)    604. 

When  a  person  has  merely  a  lien  on  goods, 
he  has  no  right  to  sell  them.  (Ad.  Torts, 
193 ;  Cross  on  Lien,  47;  MvUiner  Y,lflorenc€, 
L.  R.  3  Q.  B.  D.  (Ap.)  484.)      605. 
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CHAPTER  V. 

PABTNEBS  (a). 

Partnership  is  tho  voluntary  association  of  Part  hi. 

Tit  II 

two  or  more  persons,  who  contribute  money,  cap.  v. 
effects,  labour,  care,  or  skill,  for  the  purpose  rj^rtuoi^ 
of  carrying  on,  as  principals,  a  common  un- 
dertaking, for  a  lawful  object,  for  their  com- 
mon profit  (Sm.  Merc.  Law,  20 ;  Tudor  Ca. 
on  M.  L.  303-4, 307 ;  Ad.  Con.  635;  Lindley, 
1 ;  and  infra^  par.  610-617.)    606. 

The  partnership  contract  need  not  be  in  contract  of 
writing,  but  may  be  entered  into  verbally, 
or  inferred  from  the  conduct  of  the  parties. 
(Sm.  Merc.  Law,  26;  Lindley,  81,  87-9.) 

607. 

An  agreement  in  writing  for  a  partner-  AHiciosof 

partiierahip. 

ship  is  designated  by  the  name  of  articles 
of  partnership.    (Sm.  Merc.  Law,  32 ;  2  Ste. 
Com.  98 ;  Lindley,  88.)    608. 
Each  of  the  partners  must  be  competent  whonmyiw 

*  *  partners. 

(a)  Afl  this  Muraal  relates  only  to  that  portioii  of 
Common  Law  which  is  termed  Private  Law,  it  does  not 
indude  the  law  of  Joint-stock  Companies,  the  statutory- 
part  of  which  has  been  consolidated  by  the  statute  25  & 
26  Vict  c.  89. 
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^^"^  11^'  to  contract :  and  therefore,  if  the  contract  of 
Tit.  II. 

Cap.  V.  partnership  is  attempted  to  be  entered  into 
by  an  infant,  it  is  void ;  and  if  by  an  alien 
enemy,  it  is  void;  and  if  by  a  married  woman, 
it  is  void,  except  by  special  custom,  or  upon 
the  civil  death,  transportation,  or  judicial 
separation  of  the  husband,  or  in  respect  of 
her  separate  estate.  (Tudor  Ca.  on  M.  L. 
305-6 ;  Sm.  Merc.  Law,  23 ;  Lindley,  74,  77, 
79 ;  Stat.  87  &  38  Vict.  c.  62.)  609. 
Criterion         A  communitv  of  profits  is  essential  to  a 

and  requl-  •^  ^ 

^nerrfiip.  Partnership.  But  there  may  be  a  partici- 
pation in  the  profits  without  a  partnership. 
And  an  equality  of  profit  is  not  necessary  to 
a  partnership ;  nor  is  it  necessary  that  there 
should  be  a  community  of  that  which  pro- 
duces the  profit,  or  a  community  of  loss. 
For  one  partner  may  contribute  all  the 
money,  all  the  stock,  or  all  the  labour ;  and, 
by  express  stipulation,  one  partner  may  be 
exonerated  from  all  loss,  as  between  himself 
and  his  companions,  though  he  will  never- 
theless be  liable  to  strangers.  (Sm.  Merc. 
Law,  20-22;  Broom  Com.  536;  2  Ste.  Com. 
100-1;  Tudor  Ca.  on  M.  L.  306,  308; 
Lindley,  10,  16,  57;  Chit.  Con.  212,  213, 
217 ;  Ad.  Con.  639,  664 ;  Ex  parte  TenruirU, 
L.  R  6  Ch.  D.  (Ap.)  303.)    610. 

JIStiI?n«of      A  person  may  be  a  partner  with  one  only 
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of  a  firm,  In  respect  of  his  share,  without  Part  ill. 

Tit.  IL 

being  a  partner  with  the  others.  And  per-  Cap.  v. 
sons  may  be  partners  as  to  third  persons,  pej^Min- 
Without  being  partners  inter  s&  And  even  tho  profit*. 
before  a  late  Act,  if  a  person  had  a  share 
in  the  profits,  not  as  a  principal,  so  as 
to  give  him  a  right  to  an  account,  but  as 
a  mere  agent,  factor,  or  servant,  he  was  not 
a  partner  as  between  himself  and  his  em- 
ployers, but  he  was  a  partner  as  to  third 
persons.  But  a  person  might  have  a  virtual 
interest  in  the  profits,  by  stipulating  that  he 
should  receive,  as  agent,  factor,  servant,  or 
creditor,  or  in  some  other  character  than 
that  of  a  principal,  a  sum  proportioned  to 
the  gross  profits,  without  being  a  partner, 
even  as  to  third  persons.  So  that  a  person 
having  a  virtual  interest  in  the  profits,  may, 
in  respect  of  that  interest,  be  a  partner,  both 
as  regards  the  other  person  or  persons  en- 
gaged in  the  undertaking,  or  one  of  them, 
and  as  regards  strangers;  or  he  may  be  a 
partner  as  regards  strangers  only;  or  he 
may  not  be  a  partner  in  any  respect.  (See 
Sm.  Merc.  Law,  22;  Broom  Com.  536-7 
Tudor  Ca.  on  M.  L.  304, 310, 311 ;  Rose.  378 
Chit.  Con.  213,  216,  223;  Ad.  Con.  654 
lindley,  13,  34;  Cox  v.  Hichnan,  8  H.  L. 
Cas.  268 ;  BuUen  v.  Sfiarp,  18  C.  B.  (N.  S.) 
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Part  III.  614;  and  L.  R  1  C.  P.  (Ex.  Ch.)  86 ;  Holme 

Tit.  IL  *  v  /        > 

Cap.  V.   V.  Hammond,  L.  E.  7  Ex.  218.)    611. 
Stat.  28  A  29     Some  alteration  has  been  made  by  the 

Vict,  c  80 

Stat.  28  &  29  Vict.  e.  86,  passed  the  5th  of 
July,  1865.    By  that  Act  :— 
The  advance      1 .  "  The  advanco  of  money  by  way  of 

of  money  on  ^        ^  ^ 

contract  to  \q^y^  ^o  a  person  engatred  or  about  to  engacce 

receive  *  o"^  ^o^o 

^fits^'not  i°  *"^y  trade  or  undertaking,  upon  a  contract 
thfi^dw^  in  writing  with  such  person  that  the  lender 
shall  receive  a  rate  of  interest  varying  with 
the  profits,  or  shall  receive  a  share  of  the 
profits  arising  from  carrying  on  such  trade 
or  undertaking,  shall  not,  of  itself,  constitute 
the  lender  a  partner  with  the  person  or  the 
persons  carrying  on  such  trade  or  under- 
taking, or  render  him  responsible  as  such." 

612. 

Although  an  agreement  is  expressed  to 
be  an  agreement  for  a  loan  to  a  partnership 
under  this  section,  and  contains  a  declara- 
tion that  the  lender  shall  not  be  a  partner, 
he  will  nevertheless  be  a  partner,  if  the  re- 
sult of  the  agreement,  as  a  whole,  independ- 
ently of  the  reference  to  the  Act  and  the 
declaration,  is  to  give  him  the  rights  and 
impose  on  him  the  obligations  of  a  partner. 
{ExpaHe  Ddhasse,  L.  R  7  Ch.  D.  (Ap.)  511.) 
The  Act  only  applies  to  a  loan  made  upon  the 
personal  responsibility  of  the  trader  or  traders 
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to  whom  it  is  made,  and  not  to  a  loan  made  ^^^"^  ^^' 

_  .         ^    ,      ,      .  ,  ^  Tit.  II. 

on  the  secunty  of  the  business.     {Ex  parte   Cap.  v. 
i?eZAa8«e,  L.  R  7  Ch.  D.  (Ap.)  611.)    ei2a.  ~ 

2.  "  No  contract  for  the  remuneration  ot'^^^^i^^ 

ration  of 

a  servant  or  agent  of  any  person  engaged  in  ^f^^i' 
any  trade  or  undertaking  by  a  share  of  the  ^^thom' 
profits  of  such  trade  or  undertaking  shall,  of  ^*""®"' 
itself,  render  such  sen^'ant  or  agent  respon- 
sible as  a  partner  therein,  nor  give  him  the 
rights  of  a  partner."     613. 

3.  "  2f  o  person  beinir  the  widow  or  child  of  certain 

*  o  annuitants 

the  deceased  partner  of  a  trader,  and  receiv-  3^,^^^*^ 
ing  by  way  of  annuity  a  portion  of  the  pro-  p*'^"®"- 
fits  made  by  such  trader  in  his  business,  shall, 
by  reason  only  of  such  receipt,  be  deemed 
to  be  a  partner  of  or  to  be  subject  to  any 
liabilities  incurred  by  such  trader."    614. 

4.  "  No  person  receiving  byway  of  annuity  Receipt  of 
or  otherwise  a  portion  of  the  profits  of  any  g'^^o/'^i'e 
business,  in  consideration  of  the  sale  by  him  nofS^mako 
of   the  goodwill  of   such  business,  shall,  ^nol!^  '^ 
by  reason  only  of  such  receipt,  be  deemed 

to  be  a  partner  of  or  be  subject  to  the 
liabilities  of  the  person  carrying  on  such 
business."    615. 

5.  "In  the  event  of  any  suchtraderas  afore-  in  cane  of 

bankruptcy, 

said  being  adjudged  a  bankrupt,  or  taking  **^Vendor  of 
the  benefit  of  any  Act  for  the  relief  of  insol-  S[^fh 
vent  debtors,  or  entering  into  an  anungement  ^^rs. 
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^T*^  TT^  ^  ^^y  ^^^  creditors  less  than  twenty  shillings 
Cap.  V.  m  the  pound,  or  dying  in  insolvent  circum- 
stances,  the  lender  of  any  such  loan  as  afore- 
said shall  not  be  entitled  to  recover  any 
portion  of  his  principal,  or  of  the  profits  or 
interest  payable  in  respect  of  such  loan,  nor 
shall  any  such  vendor  of  a  goodwill  as  afore- 
said be  entitled  to  recover  any  such  profits 
as  aforesaid,  until  the  claims  of  the  other 
creditors  of  the  said  trader  for  valuable  con- 
sideration in  money  or  money's  worth  have 
been  satisfied."    616. 

6.  "  In  the  construction  of  this  Act,  the 
word  '  person  *  shall  include  a  partnership 
firm,  a  joint-stock  company,  and  a  cor- 
poration."   617. 

A  dormant  partner  (that  is,  one  who  par- 
ticipates in  the  profits,  but  does  not  appear 
to  the  world  as  a  partner)  is  responsible  for 
the  engagements  of  the  firm.  (Sm.  Merc. 
Law,  21  ;  2  Ste.  Com.  100;  Tudor  Ca.  on 
M.  L.  311 ;  Lindley,  34, 902 ;  Chit.  Con.  218  ; 
Ad.  Con.  6G2.)    618. 

Even  without  entering  into  any  contract, 
a  man  may  incur  the  liabilities  of  a  partner, 
as  between  himself  and  third  persons  dealing 
with  the  firm,  by  lending  his  name  and  credit 
to  a  firm,  or  in  any  manner  holding  himself 
out  as  a  partner  therein,  if  such  holding  out 


Dormant 
portlier. 


Nominal 
partncjr. 
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has  come  to  the  knowledge  of  such  third  Part  hl 

Tit.  IL 

I)er8ons.  Such  a  person  is  called  a  nominal  caf.  v. 
partner.  (Sm.  Merc.  Law,  24 ;  Broom  Com. 
540 ;  2  Ste.  Com.  100 ;  Tudor  Ca.  on  M,  L. 
212 ;  Lindley,  902 ;  Chit.  Con.  218  ;  Ad.  Con. 
665-6 ;  Martin  v.  Gray,  14  C.  B.  (N.  S.) 
824.)    619. 

A  new  partner  cannot  be  introduced  with-  Admission 

of  a  new 

out  the  consent  of  every  member  of  the  firm ;  i»rtner. 
insomuch  that  the  executors  of  a  deceased  ^igi^ts  of 

executors  of 

partner  do  not  become  partners  in  his  stead,  J^^^*^ 
unless  the  partnership  contract  contains  a 
stipulation  that  they  shall  be  admitted  in 
his  place,  or  they  have  entered  into  some 
agreement  to  that  effect,  express  or  implied. 
(Sm.  Merc.  Law,  25,  32  ;  Tudor  Ca.  on  M.  L. 
304;  Ad.  Con.  640;  Lindley,  702,  890; 
Holme  V.  Hammond,  L.  R  7  Ex.  218.)  620. 

But  if  an  executor  once  becomes  a  mem-  Liability  of 

executors  on 

ber  of  his  testator's  firm,  though  only  in  trust  becoming 
for  the  persons  interested  in  the  testator's 
estate,  he  will  render  himself  liable,  both  in 
person  and  estate,  for  its  engagements ;  inso- 
much that  he  may  even  be  made  bankrupt  in 
respect  of  such  liability.  (Sm.  Merc.  Law, 
33;  Lindley,  809,  882.)    621. 

Partners  are  jointly,  and  unless  there  is  shaz^s. 
evidence  to  the  contrary,  are  taken  to  be 
equally,  interested  in  the  partnership  stock 

K 
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Pabt  III.  and  effects,  and  the  profits.  Yet  in  Equity, 
Cap.  v.  a  partner  may  have  little  or  no  valuable  in- 
terest  in  the  concern,  but  may  be  indebted  to 
it ;  for,  in  Equity,  each  of  the  partners  may 
buy  or  borrow  from  the  firm,  and  the  firm 
from  each  of  them.  (Sm.  Merc.  Law,  29 ; 
Tudor  Ca.  on  M.  L.  306,  308,  312  ;  Lindley, 
573.)    622. 

Where  all  the  capital  is  contributed  by 
one,  and  all  the  labour  by  another,  the  latter 
is  in  some  cases  entitled  to  a  share  in  the 
capital,  while  in  others  he  is  not ;  it  depends 
upon  the  intention  of  the  partnership.  (Sm. 
Merc.  Law,  30 ;  Lindley,  573-4.)    623. 

On  the  death  of  a  partner,  his  share  in  the 
capital  stock  does  not  go  to  his  copartner, 
but  forms  part  of  his  personal  estate.  (2  Ste. 
Com.  48.)    624. 

The  legal  interest  in  the  choses  in  action 
of  the  firm  survives  to  the  other  partners ;  so 
that  they  alone  can  sue  at  Law  upon  all  con- 
tracts made  with  the  firm  before  the  disso- 
lution ;  but  they  are  trustees  in  Equity  for 
the  personal  representatives  of  the  deceased 
partner  to  the  extent  of  his  share.  (Ad. 
Con.  641.)  626. 
Conduct.  A  partner  must  be  thoroughly  faithful  to- 

wards his  copartners.     He  must  not  place 
himself  in  a  situation  likely  to  give  him  a 
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bias  afi^ainst  his  duty.    And  if  he  obtains  ^abt  in. 

,  Tit.  II. 

any  advantage  in  the  course  of  the  partner-    Cap.  v. 
ship  dealings,  he  will  be  a  trustee  of  it,  in 
Equity,  for  their  benefit.     (Sm.  Merc.  Law, 
30,  31;    Tudor  Ca.   on  M.  L.   320,   321; 
Lindley,  492-3,  604.)    626. 

One  partner  may  not  exclude  another  from 
the  equal  management  of  the  concern;  and 
each  partner  ought  to  devote  due  time,  care, 
and  trouble  to  the  business,  and  to  keep 
proper  accounts.  (Tudor  Ca.  on  M.  L.  321 ; 
Lindley,  464-6.)    627. 

Each  partner  is  deemed  the  aeent  of  the  P«^'er  of 

*  *^  iiulividii.U 

rest,  whether  they  be  actual  or  nominal,  act-  partnun*. 
ing  or  dormant,  and  has  authority,  as  such, 
to  bind  them  to  any  person  dealing  bon& 
fide  (and  without  express  notice  from  them 
that  they  will  not  be  responsible),  by  such 
contracts  respecting  the  goods  or  business  of 
the  firm  as  are  within  the  ordinary  scope  of 
the  partnership  dealing,  and  even  by  negoti- 
able instruments  circulated  in  the  name  of 
the  firm,  where  the  purposes  of  the  firm 
require  that  its  members  should  pass  such 
instruments,  notwithstanding  any  agreement 
among  the  partners,  unknown  to  such  person, 
that  DO  partner  shall  have  such  authority. 
Each  partner  may  bind  the  rest  by  a  loan  or 
a  purchase  apparently  connected  with  the 

N  2 
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J'ART  TIT.  business,  or  by  a  sale  or  pledge  of  the  joint 
Cap.  v.  property,  or  by  a  receipt,  or  by  a  bill,  note, 
guarantee,  or  other  security,  in  the  name  of 
the  iirm  and  on  its  behalf,  where  such  deal- 
ings are  required  for  the  purposes  of  the  firm, 
though  he  instantly  apply  the  money  or 
goods  to  his  own  use ;  provided  the  person 
with  whom  he  dealt  had  no  reason  to  suppose 
that  a  fraud  was  intended.  And  where  an 
act  of  one  partner  is  binding  on  all,  each  is 
liable  upon  it  in  his  individual  capacity,  as 
regards  his  separate  estate,  as  well  as  in 
respect  of  the  partnership  property.  (Sm. 
Merc  Law,  38-43 ;  Broom  Com.  539-542 ; 
Tudor  Ca.  on  M.  L.  312,  314 ;  2  Ste.  Com. 
98-9;  Lindley,  213, 214, 216 ;  Rose.  377, 402 ; 
Chit.  Con.  228,  230, 236 ;  Ad.  Con.  653-661 ; 
Byles,  38,  43,  45,  46.)     628. 

One  member  of  a  firm  of  solicitors  has  no 
implied  authority  to  bind  the  rest,  by  draw- 
ing or  mdoising  biUs  in  the  name  of  the 
firm,  nor  by  drawing  a  post-dated  cheque  in 
the  name  of  the  firm ;  for,  as  regards  its 
practical  effect,  a  post-dated  cheque  is  the 
same  thing  as  a  bill  of  exchange  at  so  many 
days'  date  as  intervene  between  the  day  of 
delivering  the  cheque  and  the  date  marked 
on  the  cheque.     {Forster  v.  MackreiJi,  L.  R. 
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2  Ex.  163 ;  Oarland  v.  Jacomb,  L.  R.  8  Ex.  Part  hi. 
(Ex.  Ch.)  216.)    629.  c^P.v. 

Partners  in  a  trade  strictly  mercantile 
may  bind  each  other  by  drawing,  accepting, 
or  indorsing  bills  or  notes  in  the  name  of 
the  firm.  (Sm.  Merc.  Law,  45 ;  Idndley, 
213;  Ad  Con.  656,  658 ;  Byles,  41.)    630. 

One  partner  has  no  authority,  by  impli- 
cation of  law  from  the  mere  existence  of  a 
partnership,  to  bind  the  fiim  by  opening  a 
banking  account  on  its  behalf  in  his  own 
name.  (Alliance  Bank  v.  Kearsley,  L.  R. 
6C.  P.  433.)    63L 

Each  partner  may  pay  or  satisfy  a  debt  so 
as  to  exonerate  the  firm,  and  may  give  time 
to  a  partneiship  debtor,  and  execute  a  valid 
release  in  the  name  of  the  firm,  and  thereby 
preclude  them  from  suing.  And  payment, 
release,  or  discharge  to  one  partner,  is  pay- 
ment, release,  or  discharge  to  all,  even  after 
a  dissolution,  and  notwithstanding  a  clause 
in  the  deed  of  dissolution  that  anotherpartner 
shall  receive  all  the  debts.  But  partners  are 
not  bound  by  any  contract  made  with  their 
copartner,  as  an  individual,  and  on  his  own 
account.  (Sm,  Merc  Law,  38-9,  41,  54, 57 ; 
Tudor  Ca.  on  M.  L.  381 ;  Liudley,  221-2, 
229,  232,  236 ;  Rose.  294,  471 ;  Chit.  Con. 
235  ;  Ad.  Con.  657,  611.)    632. 
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Part  III.      ^  partner  cannot  bind  the  firm  by  deed. 

Tit.  IL  *^  _  J  ^ 

Cap.  V.  unless  authorised  by  deed  to  do  bo.  (Broom 
Com.  544 ;  2  Ste.  Com.  99,  100 ;  Lindley, 
223 ;  Chit.  Con.  231.)  633. 
S^\^'  Before  the  Judicature  Acts,  one  partner, 
aSi^r"*^*^  *^  *  generd  rule,  could  not  sue  another  in  a 
partnership  matter ;  but  an  action  would  lie, 
by  one  partner  against  another,  for  an  ascer- 
tained balance  due  on  an  account  taken,  and 
^it  in  in  some  other  cases  of  partnership.  A  part- 
nership account  was  usually  taken  in  Chan- 
cery. And  if  the  parties  could  not  agree  as 
to  the  division  of  profits,  those  who  insisted 
upon  the  immediate  division  of  the  profits 
had  to  resort  to  the  Court  of  Chancery  for  a 
dissolution  of  the  partnership,  a  settlement 
of  the  accounts,  and  a  division  of  the  balance: 
for,  in  many  cases  at  least,  the  profits  cannot 
be  ascertained  while  the  business  is  being 
carried  on ;  and  it  could  not  be  conveniently 
wound  up  except  in  Chanceiy.  (Sm.  Merc. 
Law,  34-7 ;  Tudor  Ca.  on  M.  L.  323-6 ;  2 
Ste.  Com.  102  ;  Broom  Com.  537-8 ;  Lindley, 
735 ;  Chit.  Con.  225-7 ;  Ad.  Con.  640-646.) 

634. 

<|  l^n^epce-       xhc  liability  of  a  partner  to  third  persons, 

Icl'iwiS"'*    in  respect  of  the   engagement  of  his  co- 

[iScra.      partners,  commences  with  his  admission  into 

the  firm,  so  that  he  will  not  in  general  be 
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liable  on  a  contract  effected  before  he  was  Part  ill. 

Tit.  II. 

admitted.  And  hence  an  incoming  partner  Cap.  v. 
is  not  liable  for  the  price  of  goods  sold  to 
the  firm  before,  though  not  delivered  till 
after,  he  became  a  pai*tner.  (Sm.  Merc.  Law, 
48 ;  Broom  Com.  54*6 ;  Tudor  Ga.  on  M.  L. 
314;  Ad.  Con.  668-7;  Lindley,  311-312; 
Rose.  379.)    636. 

If  one  partner  makes  an  admission,  ac- 
knowledgment, or  representation,  respecting 
the  partnership  concerns  in  the  ordinary 
course  of  businessi  his  copartners  are  gene- 
rally boimd  by  it.  And  if  notice  is  given  by 
or  to  one  partner,  respecting  the  partnership 
business,  it  is  tantamount  to  notice  by  or  to 
all.  And  if  one  partner  is  guilty  of  a  breach 
of  contract,  negligent  wrong,  or  fraud,  in 
conducting  the  business  of  the  firm  within 
the  scope  of  his  authority,  the  others  are 
generally  liable.  (Sm.  Merc  Law,  47-8; 
Lindley,  230-253 ;  Ad.  Con.  662 ;  Powell, 

157.)    636. 

Where  one  partner  accepts  a  bill,  without 
the  authority  of  another,  when  there  was  no 
drawer's  name,  it  is  not  a  negotiable  instru- 
ment, and  the  other  partner  is  not  liable. 
(Hogarth  v.  Laihara,  L.  R.  3  Q.  B.  D.  (Ap.) 

643.)    636a. 

Where  two  or  more  persons  agree  to  furnish 
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Part  III.  a  certain  amount  of  ffoods,  and  to  divide  the 

Tit.  II.  . 

Cap.  V.  profits,  neither  or  none  of  them  is  or  are 
responsible  for  goods  bought  by  the  other  to 
furnish  his  quota.  (Heap  v.  Dobson,  15  C.  B. 
(N.S.)460.)  637. 
^^tton  of  As  to  persons  who  have  not  dealt  with  a 
firm  before  its  dissolution,  the  liability  of  a 
partner  ceases  upon  his  dissolving  the  part* 
nership,  removing  his  name  from  the  firm, 
and  giving  general  notice  of  the  dissolution 
in  the  "  Gazette.^'  But  particular  notice  must 
be  given  to  persons  who  have  previously 
dealt  with  the  firm.  (Sm.  Merc.  Law,  49  ; 
Broom  Com.  547 ;  Tudor  Ca.  on  M.  L.  315  ; 
2  Ste.  Com.  102 ;  Lindley,  324,  327,  330, 
335-6  ;  Chit.  Con.  237-8 ;  Ad.  Con.  667-8.) 

638. 

The  retiring  partner  will  .still,  however, 
remain  liable  in  respect  of  engagements  prior 
to  the  dissolution,  other  than  such  as  have 
been  entered  into  with  creditors  who  have 
expressly  or  impliedly  agreed  to  the  sub- 
stitution of  the  credit  of  the  new  firm  for 
that  of  the  old.  (Tudor  Ca.  on  M.  L.  815, 
318-319  ;  Broom  Com.  547;  lindley,  337, 
353.)    639. 

The  liability  of  a  dormant  partner  ceases 
on  his  retirement,  except  as  to  persons  who 
knew  him  to  be  a  partner,  and  to  whom  he 
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kas  not   given   notice  of  his   retirement  ^^'^JF- 

^  «    ,         Tit.  II. 

(Broom  Com.  548  ;  2  Ste.  Com.  102 ;  Tudor   Cap.  v. 
Ca  on  K  L.  315  ;  AcL  Con.  668 ;  Rose.  379  ; 
Chit.  Con.  238 ;  Lindley,  326.)    640. 

On  the  death  of  a  partner,  his  personal 
representative  is  exonerated  at  Law ;  but  in 
Equity  the  estate  of  the  deceased  is  liable 
until  his  debts  have  been  discharged.  (Sm. 
Merc.  Law,  51 ;  Tudor  Ca.  on  M.  L.  316.) 
641. 

The  creditcHTS  of  the  partnership  have  a  Rii^iita  of 

creditors. 

right  to  the  payment  of  their  debts  out  of 
the  partnership  funds,  before  the  private 
creditors  of  either  of  the  partners ;  although, 
at  Law,  this  has  been  generally  disregarded. 
On  the  other  hand,  in  Equity,  the  separate 
creditors  of  each  partner  are  entitled  to  be 
first  paid  out  of  the  separate  effects  of  their 
debtor,  before  the  partnership  creditors  can 
claim  anything ;  although,  at  Law,  a  joint 
creditor  might  proceed  directly  against  the 
separate  estate.  (Sm.  £q.  Manual,  13th  ed. 
par.  649 ;  Tudor  Ca.  on  M.  L.  316,  356.) 
642. 

A  partnership  may  be  dissolved :  1.  By  DiMoiution. 
effluxion  of  time.    2.  By  mutual  consent 
3.  By  the  decree   of  a  Court  of  Equity, 
in  case  the  partnei*ship  undertaking  origi- 
nated in  fraud,  misrepresentation  or  oppres- 

n3 
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^^^''  IP*  sion,  or  cannot  be  carried  on  at  all,  or  at 

Tit.  IL  ' 

Cap.  V.  least  according  to  the  stipnlations  in  the 
articles/or  without  injury  to  all  the  partners; 
or  in  case  of  the  permanent  insanity  or  in- 
capacity, or  the  gross  misconduct,  as  partner, 
of  one  of  the  firm ;  such  as  refusing  to  account 
for  his  receipts.  4.  If  no  limit  was  originally 
fixed,  it  is  called  a  paiinership  at  will,  and 
may  be  dissolved  by  either  partner  at  a 
moment's  notice,  unless  such  a  dissolution 
would  be  in  ill-faith,  or  would  work  an  irre- 
parable injury.  5.  The  entire  partnership  is 
also  dissolved  by  a  general  assignment  by  one 
or  more  of  the  partners,  or  by  an  execution 
on  the  partnership  effects  by  a  creditor  of 
one  of  the  partners,  or  by  an  assignment  of  his 
share  in  the  business,  or  by  the  bankruptcy 
of  any  partner,  or  by  his  outlawry,  or  by  his 
attainder  of  treason  or  felony.  6.  And  the 
death  of  a  partner,  or  the  marriage  of  a 
female  partner,  operates  as  a  dissolution. 
But  in  the  case  of  a  partnership  of  three  or 
more  persons,  the  other  persons  may,  of 
course,  come  to  a  new  agreement  to  carry  on 
the  business  upon  the  old  terms.  (Sm. 
Merc.  Law,  27-8;  Sm.  Eq.  Manual,  13th 
ed.  par.  640  ;  2  Ste.  Com.  98  ;  Tudor  Ca.  on 
M.  L.  331-9;  Lindley,  178-187;  Ad.  Con. 
648 ;  Chit.  Con.  237.)     643. 
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CHAPTER  VI. 

PARTIES  TO  BILLS  OF  EXCHANGE,  PROMISSORT 
NOTES,  AND  CHEQUES. 

Negotiable  Instrumenta. 

Choses  in  action   (i.e.,  rights  to  things  Part  hi. 
which  are  not  in  possession,  but  can  only  be  Cap!  vi. 
recovered,  if  withheld,  by  an  action),  were 
not  assignable  at  Law  (a).    The  ownership  in  I)j'J^|[f  *"  vj| 
a  chattel  personal  cannot,  except  by  sale  in  ^*i^n^\)y 
market  overt,  be  transferred  at  Law  to  a  It'iVUJt**'"" 
vendee  by  a  person  in  whom  it  is  not  vested. 
But  negotiable  instruments  are  an  exception 
to  this  rule.     (Sm.  Merc.  Law,  202 ;  Broom 
Com.  428-430 ;  Ad.  Con.  796-7 ;  and  see 
supra,  par.  517-521.)     644. 

An  instrument  is    properly    negotiable.  Negotiable 
when  by  the  custom  of  trade  it  is  trans-  ^^^acrivxHi. 
ferable,  like  cash,  by  delivery,  and  when  the 
legal  right  to  that  which  is  secured  by  it, 
and  the  right  of  action   on  it  in  case  of 
default,  are  transferable  from  one  person  to 

(a)  See  the  Supreme  Court  of  Judicature  Act,  1873, 
B.  25,  dftuae  (6),  Bupra^  par.  230. 
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^ri"  !?•  another,  so  as  to  enable  the  latter  to  sue 

Tit.  IL 

Cap.vl  upon  it  in  his  own  name.  Thus  bills, 
wh^  are  whether  pajrable  to  order  or  to  bearer,  are 
negotiable  by  the  law  merchant  ad  infini- 
tum ;  and  notesalso  are  n^;otiable;  and  the 
transfer  of  bills  or  notes  vests  in  the  assignee 
a  right  of  action  in  his  own  name  on  the 
instrument  assigned;  and  if  he  is  a  bond, 
fide  holder  for  value,  he  has  a  good  title, 
notwithstanding  any  defect  of  title  in  the 
party  (whether  indorser  or  deliverer)  from 
whom  he  took  it  (Chit  B.  137;  Broom 
Com.  428 ;  2  Ste.  Com.  113, 121 ;  Ad.  Con. 
797-8;  Crouch  v.  Credit  Fonder  of  England, 
L.  R  8  Q.  B.  374,  382 ;  Smith's  L  C.  6th 
ed.  479.)  An  exchequer  bill,  if  the  blank 
in  it  has  not  been  filled  up  with  any  per- 
son's name,  is  transferable  by  mere  delivery. 
And  a  cheque  or  drafl  on  a  banker,  unless 
restricted  (see  infra,  par.  786-806),  is 
negotiable.  (Chit  B.  138.)  A  bill  of 
lading  for  the  delivery  of  goods  to 
order  and  assigns,  is  a  negotiable  instru- 
ment, which,  by  indorsement  and  delivery, 
passes  the  property  in  the  goods  to 
the  indorsee,  subject  to  the  right  of  an 
unpaid  vendor  to  stop  in  transitu.  The 
indorsee  may  deprive  the  vendor  of  this 
right,   by  indorsing  the   bill  for  a  present 
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valuable  consideration,  if  not  merely  for  an  Part  ill. 

*  7  Tit.  II. 

antecedent  consideration,  where  the  indorsee  Cap.  vi. 

has  acted  honk  iSde,   and  without  notice. 

(Pease  v.  Qloahec,  3  Moo.  P.  C.  (N.  S.)  566, 

567 ;    Badger  v.   Comptoir  d'Escompte  de 

Paris,  L.  R  2  P.  C.  393 ;  Henderson  v. 

Comptoir  d*Escompte  de  Paris,  L.  R.  5  P. 

C.  253;  Mau.  &  PoL  226-7;  Chartered  Barik 

of  India,  &c,  v.  Henderson,  L.  B.  5  P.  C. 

501.)     645. 

According  to  the  decisions  by  the  Judicial 
Committee,  the  valuable  consideration  must 
have  been  a  present  valuable  consideration. 
But  the  Court  of  Appeal,  in  Leadc  v.  Scott, 
2  Q.  B.  D.  376,  said  they  were  not  bound 
by  these  decisions,  and  (whether  rightly  or 
wrongly)  dissented  from  them,  and  held  that 
a  past  valuable  consideration  was  sufficient. 
It  seems  a  monstrous  absurdity  and  incon- 
venience that  the  decisions  of  the  Judicial 
Committee  should  not  be  binding  on  the 
Court  of  Appeal,  when  the  Judicial  Com- 
mittee is  the  Court  which  decides,  finally,  on 
the  cases  of  our  vast  colonies  and  depen- 
dencies.   646. 

Instruments  which  are  negotiable  in  one 
state  may  be  deprived  of  their  negotiable 
character.  Thus,  a  bill,  or  a  note,  when 
indorsed  in  blank,  is  negotiable ;  yet  by  a 
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^T*^  TT ^  restricted  indorsement,  the  holder  may  cause 
Cap.  vl  its  negotiability  to  cease.    (Sm.  Merc.  Law, 
203 ;  Ad.  Con.  821-2.)    647. 

Debentures  issued  by  a  company  are  of 
recent  origin  ;  and  a  custom  has  prevailed 
of  treating  them  as  negotiable.  But  they 
are  not  so  in  the  sense  of  enabling  the 
assignee  to  sue  on  them  in  his  own  name  ; 
unless  the  Judicature  Act,  1873,  s.  25, 
clause  (6),  applies  to  them  (see  supra,  par. 
230) ;  nor  will  the  delivery  of  them  pass  the 
property  in  them  to  a  vendee,  however  bon& 
fide,  if  the  transferor  himself  have  not  a 
good  title  to  them ;  as  where  he  is  a  thief  or 
a  finder.  (Crouch  v.  Credit  Foncier  of 
England,  L.  E.  8  Q.  B.  «74,  380,  382,  386, 

387.)    648. 

As  to  scrip  certificates,  by  which  it  is  cer- 
tified that  after  the  payment  of  certain  in- 
stalments the  bearer  thereof  would  be  entitled 
to  be  registered  as  the  holder  of  shares  in  a 
company,  it  has  been  the  usage  of  bankers, 
discounters,  money  dealers,  and  members  of 
the  Stock  Exchange  to  buy  and  sell  them, 
and  to  advance  money  on  the  security  of 
them,  and  upon  such  dealings  to  pass  them 
as  negotiable  instruments  transferable  by 
mere  deUvery.  And  if  the  person  to  whom 
they  were  issued  places  them  with  an  agent. 
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and  such  agent  deposits  them  as  a  security  ^^  ^^' 
for  money  due  from  him  to  a  person  who  has  Cap.  vi. 
no  knowledge  of  the  fraud,  the  principal  has 
no  remedy  against  the  bon&  fide  holder  for 
value.     (RumbaU  v.  MetropolUan  Bank, 
L.  R  2  Q.  B.  D.  194.)    649. 

BiUa  of  Exchange,  Promiasory  Notes, 
and  Cheques. 

A  bill  of  exchange  (frequently  termed  a  b*u  of 

'='      ^         *  "  exchange 

draft)  is  a  written  order  or  request,  signed,  defined. 
but  not  sealed,  by  one  person  to  another, 
for  the  payment  of  a  sum  of  money,  at  a 
specified  time,  unconditionally.    The  person  "  Drawer  • 

^  '  ^  r  *'dniweo,' 

making  this  order  or  request  is  called  the  ;;  acceptor/' 
drawer ;  the  person  to  whom  it  is  addressed, 
the  drawee,  and,  if  he  accepts  it,  the  acceptor; 
the  person  in  whose  favour  it  is  made,  the 
payee.  Sometimes  the  same  person  is  both 
drawer  and  payee.  (Sm.  Merc.  Law,  206  ; 
Chit.  B.  5 ;  Broom  Com.  433-6 ;  Byles,  1.) 
660. 

An  accommodation  bill  is  a  bill  to  which  ^^^"^p- 

dation  bill. 

a  person  has  put  his  name  as  a  drawer,  ac- 
ceptor, or  indorser,  without  value  passing, 
merely  to  accommodate  some  other  party, 
by  enabling  him  to  get  it  discounted.  And 
it  sometimes  happens  that  two  persons 
agree  to  mutually  draw  upon  one  another 
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^tt* ^  T?'  without  any  value  passing ;  and  the  drawer 
Cap.  VI.  in  each  case  gets  his  banker  or  some  other 
person,  relying  on  the  credit  of  the  drawer 
and  acceptor,  to  discount  the  bill,  so  as  to 
raise  money,  for  purposes  of  speculation  or 
other  purposes ;  the  discounter  not  knowing 
but  that  the  full  value  passed,  and  the  ac- 
ceptor hoping  to  have  funds  to  yay  the  bill 
at  maturity.  In  these  cases  there  is  an 
implied  contract  by  the  party  accommodated 
to  pay  or  enable  the  accommodating  party  to 
pay  the  bill  at  maturity,  and  to  indemnify 
the  accommodating  pai*ty  in  case  he  is 
obliged  to  pay  it  (Ste.  Lect.  50-52;  Broom 
Com.  436,  481 ;  Byles,  119.)    661. 

Where  an  indorsee  of  a  bill  is  aware  that 
it  is  only  an  accommodation  bill,  and  has 
paid  only  paart  of  the  amount  for  which  the 
bill  was  drawn,  he  can  only  recover  what  he 
paid.  (Ad.  Con.  803 ;  Byles,  118.)  652. 
Holder  of  a      The  owucT  of  a  bill  is  called  the  holder, 

bill. 

Bearer.       or,  whcrc  it  is  transferable  by  delivery,  the 

bearer.     (Chit.  B.  19  ;  Byles,  2.)     653. 
Cheque  A  chequc  is  a  species  of  bill  of  exchange. 

defined. 

It  is  an  order  or  request,  made  in  writing, 
or  partly  in  print  and  partly  in  writing, 
to  a  banker  by  his  customer,  to  pay  a  cer- 
tain sum  to  a  person  or  bearer  or  order,  on 
demand    654. 
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A  bank-note  is  a  promissory  note  made  PartIIL 

Tit.  II. 

by  a  banker,  payable  to  a  bearer  on  demand,  CapI  vi. 
and  circulated  and  generally  treated  in  law  Banknote 
as  money.     (Sm.  Merc.  Law,  206 ;  Broom 
Com.  473 ;  Byles,  9,  10,  13.)     666. 

A  cheque  is  in  general  subject  to   the  Difference 

between  a 

same  rules  as  a  bill  of  exchange.  But  it  ^^"®j*"^ 
does  not  require  acceptance,  and,  in  the  e**^^*^"*?®- 
ordinary  course,  it  is  never  accepted;  and 
the  drawer  of  a  cheque  is  the  principal 
debtor,  like  the  maker  of  a  note,  and  not  a 
surety  for  the  drawee,  as  in  the  case  of  a 
bill.  And  a  cheque  is  not  usually  indorsed, 
unless  made  payable  to  order.  It  is  not 
intended  for  circulation,  but  is  given  for 
immediate  payment,  and  it  is  not  entitled 
to  days  of  grace.  But  the  drawer  is  not 
discharged  by  the  holder's  neglect  to  present 
it  in  due  time,  unless  the  banker  has  failed 
during  the  interval.  (Broom  Com.  454; 
Ad.  Torts,  204;  Byles,  13,  17-20;  Rose. 
300,  301.)     666. 

A  promissory  note  (or  note  of  hand)  is  a  Promiasoiy 
written  promise  signed  by  the  promisor,  but  ^"®^' 
not  sealed,  to  pay,  at  a  specified  time,  a  cer- 
tain sum  of  money  unconditionally.    The 
promisor  is  called  the  maker;  and  the  pro-  "Maker.* 
misee,  or  person  to  whom  the  promise  is 
made,  is  called  the  payee.    (Sm.  Merc.  Law,  "Payee.- 
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Part  III.  206 ;  Chit.  B.  6 ;  Broom  Com.  464,  467 ;  2 

Tit  II 

Cap.'  vi.  Ste.  Com.  123 ;  Byles,  6.)    657. 

K  a  promissory  writing,  signed  by  a  pri- 
vate individual,  is  sealed,  it  is  a  covenant, 
and  not  a  promissory  note,  at  least  so  as  to 
retain  its  negotiable  qualities.  {Crouch  v. 
Credit  Fonder  of  England,  L.  R.  8  Q.  B. 
374,384.)  658. 
"  Maturity."  A  bill  is  Said  to  be  "  at  maturity  "  when 
Taken      it  becomes  due ;  and  to  be "  taken  up"  when 


up, 


it  is  paid;  and  when  a  person  is  said  to 
"Re.tJringa  "retire"  a  bill,  it  is  generally  meant  that 
he  pays  it  before  maturity,  but  sometimes 
the  term  is  applied  to  a  payment  by  the 
acceptor  at  maturity.  (Byles,  205.)  659. 
Parties  to        Thosc  onlv  Can  be  parties  to  a  bill  or  note 

a  blU  or  J  r 

note  (o).  yff^Q  would  be  capable  of  entering  into  any 
other  contract.  A  married  woman  cannot 
charge  either  herself  or  her  husband,  by 
making,  drawing,  accepting,  or  indorsing 
negotiable  instruments,  except  as  agent  for 
her  husband,  or  except  he  is  under  a  civil 
incapacity  of  residing  here,  or  she  has  been 
judicially  separated  from  him.  But  in  cer- 
tain cases  she  may  render  her  separate  estate 
liable  in  Equity.     660. 

If,  however,  a  bill  or  note  is  made  or  in- 
dorsed payable  to  the  order  of  a  married 

(a)  Ab  to  infants,  see  supra,  par.  207-210. 
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woman,  without  any  words  excluding  her  PabtIII. 
husband,  he  may  negotiate  it,  or  may  sue  Gap.  vi. 
upon  it,  either  in  his  own  name  or  in  the 
joint  names  of  himself  and  his  wife.  But  if 
it  is  made  or  indorsed  payable  to  her  alone, 
he  cannot  sue  upon  it  in  his  own  name  only, 
or  transfer  it,  but  he  may  reduce  it  into 
possession,  by  receipt  of  the  sum  payable  or 
by  suing  upon  the  instrument  in  the  joint 
names  of  himself  and  his  wife.  (Sm.  Merc. 
Law,  221 ;  Byles,  58-60;  Chit.  B.  8, 12-17.) 

661 

A  bUl  or  note  may  be  written  or  indorsed  Requwte^ 

*'  In  a  bill  or 

in  pencil.     (Byles,  68 ;  Chit.  B.  80.)     662.   °^*«- 

It  is  not  essential  that  a  bill  or  note  be 
in  any  particular  form  of  words.  But  there 
is  an  established  form,  to  which  it  is  very 
desirable  to  adhere,  in  order  to  prevent 
questions  from  arising.  In  a  bill  there  must 
be  an  order  or  request,  and  in  a  note  a 
promise,  to  pay.  A  mere  supplication  in  a 
bill,  or  a  mere  acknowledgment  in  a  note, 
will  not  suffice.  The  instrument  must  be 
simply  for  the  actual  payment  of  money  in 
specie  alone,  and  not  "  cash  or  bank-notes ;" 
nor  for  the  payment  of  money  or  the  doing 
or  not  doing  anything  else,  in  the  alterna- 
tive, or  both  for  the  payment  of  money  and 
the  doing  or  not  doing  anything  else.    The 
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Part  III.  money  payable  must  be  a  definite  amount 
Cap!  VI.  It  must  be  payable  absolutely,  and  not  con- 
ditionally  or  contingently,  as  to  amount, 
event,  fund,  or  person.  And  if  a  time  is 
specified,  the  money  must  be  payable  at  a 
time  which  is  sure  to  arrive  (as,  for  instance, 
on  the  death  of  the  drawer's  father),  though 
it  be  very  distant  or  uncertain  when  it  will 
arrive.  If  there  is  any  word  in  a  note  which 
renders  the  ultimate  liability  to  pay  un- 
certain, it  will  not  be  negotiable,  but  will  be 
a  mere  agreement.  (Sm.  Merc.  Law,  20&- 
210;  Chit  B.  81-90;  Broom  Com.  467; 
Byles,  6,  10,  68,  71,  83-7;  Ad.  Con.  814, 
815.)  663. 
Form  of  a        rpj^g  foUowiug  is  the  form  of  an  inland 

bill :— 

London,  January  1, 1S67. 

£100  08,  Od 

On  demand,  or  at  sight,  or  days 

or  months  after  sight,  or  daj^s 
or  months  after  date,  or  at  [some 
other  period]  pay  to  C.  D.  or  order 
[or  to  C.  D.  or  bearer,  or  to  C.  D.  or 
to  the  order  of  C.  D.,  or  to  bearer,  or 
to  my  order]  One  hundred  pounds 
[for  value  received]. 

John  Wood. 

To  Mr.  Thos.  Jones,  Merchant,  Liverpool 

664. 
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The  following  is  the  form  of  a  promissory  ^f  ill- 

note  : —  Cap.  VL 


London,  January  1, 1867.      J°™  *»'  * 

£100  Os.  Od. 

On  demand,  or  at  sight,  or  days 
or  months  after  sight,  or  days 
or  months  after  date,  or  at  [some 
other  period]  I  promise  to  pay  to  C.  D. 
or  order  [or  to  C.  D.  or  bearer,  or  to 
C.  D.,  or  to  the  order  of  C.  D.,  or  to 
bearer]  One  hundred  pounds  [for 
value  received], 

John  Wood. 

(Sm.  Mera  Law,  212 ;  Broom  Com.  435, 467 ; 
2  Ste.  Com.  123 ;  Byles,  68-80 ;  Chit  B.  97, 
et  seq.)     665. 

A  mere  acknowledgment  of  a  debt,  called 
an  I  O  U,  which  requires  no  stamp,  and  on 
which  an  action  may  be  brought,  is  often 
made  thus : 

London,  January  1,  1867. 

Mr.  A.  B. 

I  0  U  £100. 

CD. 

(Byles,  11,  26,  27 ;  Trower,  176-7.)     666. 

If  an  I  O  U  is  not  addressed  to  anyone, 
it  is  evidence  for  the  person  who  sues  on  it. 
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Part  m.  if  produced  by  him.     (Byles,  27 ;  Trower, 
cap.vl  177.)    667. 

An  I  0  U  is  not  negotiable.     (Trower, 

177.)    668. 

If  an  I  0  U  contains  words  which  make 
it  amount  to  a  promissory  note  or  an  agree- 
ment, it  will  be  so  regarded,  and  must  be 
stamped  as  such.     (Byles,  27.)    669. 

SJSS^fn       ■'■*  is  °^^  essential  to  state  the  place  of 

biu  note*  making  a  biU  or  note,  or  to  superscribe  or 
subscribe,  in  figures,  the  sum  payable. 
(Byles,  69,  70 ;  Chit.  B.  98,  100.)    670. 

^*®-  A  date  is  not  essential  to  a  bill  or  note. 

If  omitted,  the  instrument  will  be  considered 
as  dated  at  the  time  it  was  made.  (Byles, 
69 ;  Sm.  Merc.  Law,  215 ;  Chit.  B.  99.)    671. 

Time  of  pay.  A  bill  or  uotc  may  be  made  payable  at 
any  period  or  on  any  event,  however  dis- 
tant, if  it  must  arrive  or  happen.  If  no 
time  of  payment  is  expressed,  the  amount 
will  be  payable  on  demand.  (Byles,  71,  85, 
86 ;  Chit.  B.  100-1.)    672. 

si\r^  The  words  "  after  sight,"  in  a  bill,  mean 

after  acceptance,  or  protest  or  noting  for 
non-acceptance ;  and,  in  a  note,  "  after  pre- 
sentment for  sight'*  (Byles,  189, 192 ;  Chit. 
B.  257-8 ;  Bayley,  6th  ed.  243-4.)     673. 

••  On  do-  The  words  "  on  demand,"  do  not  import 

mand."  .  ^ 

that  it  is  necessary  to  make  a  demand  be- 
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fore  the  bill  or  note  will  become  payable,  ^r^IP* 
but  merely  denote  that  the  debt  is  due  and  Gap.  VL 
payable  immediately,  so  that  an  action  will 
be  a  sufficient  demand.  And  hence,  if  a 
bill  or  note  is  payable  on  demand,  the 
Statute  of  Limitations  runs  from  the  date 
of  the  instrument,  without  waiting  for  a 
demand.    (Byles,  320 ;  Chit.  B.  389.)    674. 

In  the  case  of  a  bill  or  note,  a  month  "Month." 
means  a  calendar  month.     (Byles,  188 ;  Sm. 
Merc.  Law,  215;  Chit.  B.  257;  Chit.  Con. 
641.)    676. 

A  valuable  consideration  is  necessary  to  coiuddera- 
support  a  bill  or  promissory  note.  Money 
advanced  and  received  as  a  gift  cannot  form 
a  consideration  for  a  note  signed*  some  time 
afterwards.  A  promissory  note,  as  between 
the  original  parties  to  it,  is  no  more  than  an 
express  promise  to  pay  a  sum  of  money; 
and  an  express  promise  for  an  executed  gra- 
tuitous consideration  is  a  nudum  pactimi; 
and  from  a  nudum  pactum  no  action  arises. 
(HiU  V.  WUaon,  L  R  8  Ch.  Ap.  888,  894, 
901.)    676. 

A  pre-existing  debt  is  a  sufficient  consi- 
deration to  support  a  bill  or  note  received 
bond,  fide  and  without  notice  of  any  infirmity 
of  title  on  the  part  of  the  debtor.  And 
the  same  law  applies  to  a  cheque.    {Currie 
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Part  III.  V.    Misa,  L.   R   10    Ex.   (Ex.   Ch.)   153; 

Car  VL  1  Ap.  Cas.  554.)     677. 

A  bill  or  note  is  priin&  facie  presumed  to 
have  been  given  for  a  sufficient  considera- 
tion, unless,  in  an  action  between  the  im- 
mediate parties  to  it  or  their  representatives 
(as  between  the  drawer  and  acceptor  of  a 
bill,  or  a  payee  and  drawer  of  a  bill,  or  the 
payee  and  maker  of  a  note,  or  between  an 
indorsee  and  hia  indorser),  the  defendant 
sets  up  a  prim&  facie  case,  as  a  defence  in 
toto,  that  he  received  no  cunsideration,  or  as 
a  defence  pro  tanto,  that  he  received  no  suf- 
ficient consideration,  or  unless  the  defendant 
makes  out  a  prim4  facie  case  of  loss,  thefb, 
fraud,  forgery,  or  other  illegality.  But  the 
want  of  consideration  as  between  the  imme- 
diate parties  to  it  will  not  constitute  a 
defence  in  an  action  by  a  holder  who  is  not 
one  of  the  immediate  parties,  if  he  or  some 
intermediate  holder  between  him  and  the 
defendant  took  the  bill  or  note  bon&  fide 
and  paid  a  valuable  consideration  for  it ;  as 
where  the  action  is  brought  by  the  payee 
against  the  acceptor,  or  by  an  indorsee 
against  the  acceptor,  or  by  an  indorsee 
against  a  remote  indorser.  (Sm.  Merc. 
Law,  269,  270;  Byles,  108-9,  112,  117; 
Chit.  B.  47,  50 ;  Broom  Com.  433,  479,  480; 


BILLS,  NOTES,  AND  CHEQUES.  239 

Sm.  Con,  143-4;  2  Ste.  Com.  122;  Eoec.  291;  Pfw  in. 

Tit  II 

Ad  Con.  802 ;  Chit.  Con.  17,  18.)    678.         Cvp!  vi. 

Felony,    fraud,    forgery,    or    illegality,  peiony, 
vitiates  a  bill  or  note  in  the  hands  of  the  f^^,  or 

^illegality. 

immediate  parties,  and  also  in  the  hands  of 
third  persons  who  have  not  given  value  for 
it,  or  have  taken  the  instrument  after  it  was 
due,  or  have  taken  it  with  notice  from  a 
person  who  is  not  an  innocent  indorsee 
for  value.  (Sm.  Merc.  Law,  272 ;  Chit.  B. 
53-6,  62;  Byles,  132,  142;  Broom  Com. 
480 ;  Sm.  Con.  250 ;  Rose.  293 ;  Ad.  Con. 
801-2.)    679. 

The  words  "for  value  received  "are  not  "  ^'o/ ^ai.v« 
necessary.    (Byles,  76 ;  Chit.  B.  110.)    680, 

Bills  or  notes  are  either  inland  or  foreign,  j^^  a»jjj^ 

A01  or  notes. 

An  inland  bill  or  note  is  one  drawn  or 
made  in  any  part  of  the  United  Kingdom 
or  adjacent  islands,  and  made  payable  or 
drawn  upon  any  person  resident  there.  A 
foreign  bill  or  note  is  one  drawn  or  made 
or  payable,  or  both  drawn  or  made  and  pay- 
able abroad.  (Sm.  Merc.  Law,  211 ;  Byles, 
366 ;  Chit.  B.  5 ;  Broom  Com.  461 ;  2  Ste. 
Com.  113 ;  Rose.  265 ;  19  &  20  Vict.  c.  97, 

s.  7.)    682. 

Foreign  bills  are  often  drawn  in  three  or  Foreign  bui^ 

in  {Nirt«. 

more  parts ;  all  the  parts  being  numbered, 

o 
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Past  III.  and  together  making  what  is  called  a  set, 
Cap!  vi.  and  the  whole  set  constituting  but  one  bill. 
Each  part  contains  a  condition  that  it  shall 
continue  payable  so  long  only  as  the  others 
remain  unpaid.  This  practice  is  adopted  in 
order  that  if  one  be  lost,  the  person  entitled 
may  recover  his  money  on  the  other.  (Chit. 
B.  104 ;  Sm.  Mere.  Law,  219 ;  Byles,  362-3 ; 
Broom  Com.  461.)  683. 
B^tBtat  uir  jjj  i}^Q  ca3Q  Qf  ^  bill  diawn  in  one  country 
^vemed.  ^^^  payable  in  another,  the  obligation  of 
the  acceptor,  and  of  an  indorser  as  his  surety, 
is  governed  by  the  law  of  the  place  where  it 
is  payable;  but  the  obligation  of  the 
drawer  by  the  law  of  the  country  where 
it  was  drawn.  (Sm.  Merc.  Law,  212 ;  Byles, 
371-3;  Chit.  B.  116;  Ad.  Con.  1036; 
Rouqudte  v.  Overma/nn,  L  R.  10  Q.  B.  525, 
586-7.)    684. 

On  a  bill  of  exchange  payable  to  order, 
f  drawn,  aecepted,  and  payable  in  England, 

ao  indorsee  may  sue  the  acceptor  in  England, 
if  the  indorsement  was  valid  by  the  law  of 
Englaixd,  though  made  in  France  and  invalid 
there,  and  though  the  parties  were  all  French 
subjects  domiciled  and  resident  in  France. 
(Lebel  v.  Tucker,  L  R.  3  Q.  B.  77.)  685. 
Original  If  a  bill  or  note  is  made  payable  simply 

truQufer  of  a 

biu  or  note.  \^  a  particular  individual,  without  the  word 
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"  bearer  "  or  '*  order,'*  it  is  not  negotiable,  ^^^  JJI- 
though  it  is  valid  as  between  the  original  Cap.  VI. 
partiea  If  it  is  payable  to  a  particular 
individual  or  his  order  or  assigns,  he  may 
transfer  his  right  to  a  third  person  by 
writing  his  own  name  upon  it  and  delivering 
it  to  such  third  person ;  which  is  called  an 
indorsement,  because  the  name  of  the  trans- 
feror is  usually  written  on  the  back.  If  the 
bill  or  note  is  payable  to  bearer  generally, 
or  to  jk  particular  individual  or  bearer,  it  may 
be  transferred  by  mere  delivery.  (Sm.  Merc. 
Law,  216  ;  Chit  B.  109, 110, 160-1 ;  Byles, 
1, 136-8 ;  Ad.  Con.  798,  815, 816 ;  Harrap, 
app.,  jPi8^,resp.,  10  C.  B.  (N.  S.)  196.)  686. 

The  payee  may  be  designated  either  by  ^»ignation 
name  or  by  description;  as  "the  trustee 
acting  under  A.'s  will :"  or  the  payee  may 
be  a  fictitious  person,  or  a  blank  may  be  left 
for  the  payee's  name;  in  which  case  any 
bon&  fide  holder  may  insert  his  own  name, 
and  recover  against  the  drawer,  or,  if  autho- 
rized by  the  drawer  to  insert  it,  against  the 
acceptor.  (Sm.  Merc.  Law,  217 ;  Byles,  72, 
74 ;  Obit  B.  90,  106, 160.)     687. 

The  lawk-ef  Ulls  is  crenerally  applicable  to  Appiicution 
notes.    BvtaB  m  bills  there  are  three  orifidnal  ^^  p<"»  ^" 

o  notes. 

parties,  namely,  the  drawer,  the  drawee,  and 
the  payee^  but  in  notes  unly  two  original 

02 
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^T*^  TT^'  parties,  namely,  the  maker  and  the  payee, 
Cap.  vl  the  points  respecting  the  drawee  and  an 

acceptance  have  no  application  to  a  note. 

(2  Ste.  Com.  123.)    688. 
simiiaritvof      But  if  indorscd  by  the  payee,  a  promissory 

a  note,  when  •'  r   j       ^     r  ^ 

abiSr^' ^  ^^^  becomes  exactly  similar  to  a  bill  of 
exchange ;  for  then  it  is  in  effect  an  order 
by  the  indorser  of  the  note  upon  the  maker 
to  pay  to  the  indorsee ;  the  indorser  then 
stands  in  the  situation  of  the  drawer  of  a 
bill;  the  maker  is  in  the' position  of  the 
acceptor  of  a  bill,  as  the  person  primarily 
liable ;  and  the  indorsee  becomes  the  payee. 
(Sm.  Merc.  Law,  207;  Chit  B.  6,  134; 
Broom  Com.  468-9 ;  2  Ste.  Com.  124.)  689. 
m^ntSbiiia  Indorsements  are  either  in  full  or  in 
FuS^^*      blank.     A  full  or  special  indorsement  is  one 

Hpecial  in-  1  .    «  .  >  n  n 

doraement.  which  mentions  the  name  of  a  person  m 
whose  favour  it  is  indorsed ;  as  where  it  is 
made  payable  by  the  indorsement  to  C.  D. 

Indorse-      qj.  order.    An  indorsement  in  blank  is  one 

ment  in 

blank.  which  is  effected  by  the  holder  merely 
writing  his  own  name  on  the  bill  (usually 
and  properly  oh  the  back  of  it),  without 
making  it  payable  to  anyone  in  particular. 
(Sm.  Merc.  Law,  229 ;  Broom  Com.  437, 
450;  2  Ste.  Com.  114;  Byles,  136-7;  Chit. 
B.  161,  163-4;  Ad.  Con.  798.)    690. 

Transfer  of  a     A  bill  or  uotc  ludorscd  iu  blank  passes  by 
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mere  delivery  from  the  person  to  whom  it  I'^bt  iil 
was  so  indorsed  in  blank,  and  becomes  pay-  Cap.  vi. 
able  to  any  bona  fide  holder.  But  a  bill  or  buiomote 
note  indorsed  in  full  will  not  pass  from  the  uankorin 

.  fulL 

person  to  whom  it  was  so  indorsed  in  full 
without  being  indorsed  by  him,  either  in  full 
or  in  blank.  Whether  indorsed  in  full  or  in 
blank,  the  instrument  is  delivered  over  to 
the  assignee,  who  is  called  the  indorsee ;  and 
he  also  may  indorse  it,  either  in  fidl  or  in 
blank,  so  as  to  transfer  it  to  another ;  and 
so  on  in  infinitum.  (Sm.  Merc.  Law,  230 ; 
Broom  Com.  432,  437,  450 ;  Chit.  B.  161, 
163;  Byles,  136-7;  2  Ste.  Com.  114;  Ad. 
Con.  79a-801.)    691. 

It  will  be  seen  from  the  ioTemins  para-  Biiiindoreed 

®        ^    ^  inftdl,  and 

^raph,  that  a  bill  which  has  been  indorsed  afterwards 
to  anyone  in  full  may  afterwards  be  indorsed  *°^  ^*^® 
by  him  in  blank ;  and  that  a  bill  which  has 
been  indorsed  in  blank  may  afterwards  be 
indorsed  in  full  by  the  holder  in  favour  of 
himself  or  some  other  person.  In  the  latter 
*  case  it  will  be  payable  to  bearer,  as  against 
the  drawer,  the  payee,  the  acceptor,  and  the 
blank  indorsers,  in  the  same  way  as  if  it  had 
never  been  indorsed  in  full ;  but,  as  against 
the  special  indorser,  title  must  be  made 
through  his  indoi'see.  (Byles,  137-8 ;  Chit. 
B.  164 ;  Ad.  Con.  798-800.)    692. 


versa. 
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Pawp  ITL      Persons  acting  in  autre  droit  (as  agents, 

Ca^.  VX  executors,  and  administrators)  may  render 

indotM-      themselves    personally  liable,   by  making, 

autra  droit  drawmg,   accepting,  or  mdorsmg  bills  or 

notes  without  using  such  special  words  as 

may  prevent  such  liability.  (Sra.  Merc.  Law, 

232 ;  Chit.  B.  142 ;  Byles,  53.)    093. 

taSSe?^'       An  indorsement  may  be  restrictive,  that 

"^^        is,  so  worded  as  to  deprive  the  instrument 

of  negotiability :  thus, ''  Pay  the  contents  to 

J.  S.  only,"  or  *  to  J.  S.  for  my  use."    (8m. 

Merc.  Law,  230 ;  Byles,  145 ;  Chit.  B.  164 ; 

Broom  Com.  450 ;  Ad.  Con.  800.)    694. 

But  though  an  indorsement  be  made  in 
full  to  a  person  without  the  words  ''or 
order,"  he  may  nevertheless  transfer  by  his 
indorsement.  And  yet,  as  we  have  seen, 
where  the  drawer  or  maker  has,  in  the  body 
of  the  instrument,  made  it  payable  to  a  par- 
ticular individual,  without  adding  words  of 
transfer,  such  as,  **  or  order,"  it  is  not  trans- 
ferable, so  as  to  charge  the  maker,  drawer, 
or  acceptor,  by  an  assignment  of  the  right 
of  action.  (Sm.  Merc.  Law,  231 ;  Byles, 
135, 137;  Chit  B.  164;  2  Ste.  Com.  114.) 
695. 
^  may  The  transfer  may  in  geneiul  be  made  by 
any  holder,  or  his  agent,  trustee  in  bank- 
ruptcy»  or  legal    personal    representative. 
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(Sm.  Mere.  Law,  232 :  Chit.  B.  139,  141 ;  Pabt  in. 

Tit  II 

Byles,  160.)    696.  Cap.  vi. 

If,  however,  a  person  has  stolen  or  found, 
or  has  no  right  to  indorse  a  bill  or  note, 
which  is  made  payable  to  order,  and  not  in- 
dorsed in  blank,  so  as  to  become  payable  to 
bearer,  he  can  convey  no  title  to  it.  But  a 
person  who  has  stolen  or  found  a  bill  or 
note  made  or  become  payable  to  bearer,  may 
convey  a  title  to  it  to  a  person  acquiring  it 
from  him  bona  fide  and  for  valuable  con- 
sideration ;  but  not  if  such  person  takes  it, 
without  sufficient  caution,  under  suspicious 
circumstances,  even  though  he  have  given 
its  full  value.  (Sm.  Merc.  Law,  233 ;  Chit. 
B.  178-9;  Broom  Com.  452;  Byles,  151, 
348 ;  Ad.  Con.  801.)    697. 

A  holder  for  value  of  a  bill  made  payable  Rights  of 

^^^  bonA  fide 

to  bearer  or  indorsed  in  blank,  will  not  be  i^ow^'w 
affected  by  intermediate  fraud  or  infirmity 
of  title,  nor  bound  to  inquire  whether  the 
bill  has  been  properly  transferred  or  not,  if 
he  has  taken  it  before  it  was  due,  and  if  he 
is  a  bon&  fide  holder,  Le.^  if  he  had  no 
knowledge  of  or  reason  to  suspect  fraud  or 
infirmity  of  title  at  the  time  he  advanced 
his  money  on  the  security  of  the  bill.  And 
an  indorsee  for  value  may  recover  from  an 
accommodation  acceptor,  though  wheu  the 
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Part  III.  indorsee  took   the   bill,  he  knew  that  the 

Tit.  II. 

Cap.  vi.  acceptor  had  received  no  value  ;  for  the  very 
object  of  the  acceptance  was  to  enable  the 
accommodated  part}^  to  raise  money.  But 
if  a  holder  is  not  a  bon&  fide  holder  (as  if, 
when  he  received  the  bill,  he  was  aware  of 
circumstances  which  rendered  it  improper 
that  payment  should  be  enforced),  he  will 
have  no  better  interest  in  it  than  that  of  his 
transferor.  (Broom  Com.  451 ;  2  Ste.  Com. 
121;  Byles,  31,  32,  US,  123,  142,  150-1; 
Ad.  Con.  801 ;  Chit  B.  168-9, 204.)  And  in 
Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704,  it 
was  held  that  an  old  man  who  indorsed  a 
bill  (the  face  of  which  he  did  not  look  at), 
under  the  false  representation  that  it  was 
a  guarantee,  was  not  liable  to  a  bonl  fide 
holder.    698. 

Timo  of  The  transfer  of  a  bill  by  indorsement  may 

transfer.  •'  •' 

be  before  acceptance,  or  even  before  its  date, 
or  before  the  amount  is  filled  in,  or  before  it 
is  drawn,  and  either  before,  or  to  some  ex- 
tent and  under  certain  qualifications,  afber 
maturity,  that  is,  the  time  when  it  becomes 
due.  If  an  indorsee  pays  a  bill  at  maturity 
or  after  it  is  due,  he  may  afterwards  indorse 
or  negotiate  it.  But  if  the  acceptor  or 
maker  pays  a  bill  or  note  at  maturity,  or  the 
drawer  of  an  accommodation  bill  pays  it  at 
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maturity,  it  ceases  to  be  a  negotiable  instru-  Part  iil 
ment ;  no  person  remains  liable  on  it,  and  Cap.  vi. 
consequently  no  person  can  sue  on  it.  Pay- 
ment  before  it  is  due  does  not  extinguish  it, 
any  more  than  if  it  were  merely  discounted. 
(Sm.  Merc.  Law,  233-5 ;  Broom  Com.  466-7 ; 
Byles,  162,  157-8 ;  Ad,  Con.  798-9 ;  Chit 
B.  151, 166.)    699. 

He  who  takes  a  bill,  note,  or  cheque  over-  Position  of  a 

*  pernon  whf» 

due,  takes  it  subject  to  the  equities  (if  any)  ^^f„\e  o^'cr- 
naturally  arising  out  of  the  transaction,  to  ^"^ 
which  it  was  subject  in  the  hands  of  the 
person  from  whom  he  received  it ;  such  as 
the  satisfaction  or  payment  of  the  bill  to  the 
prior  holder :  and  he  has  no  better  title  to 
it  than  the  pei*son  from  whom  he  takes  it^ 
if  lost  or  stolen.  (Sm.  Merc.  Law,  233, 272 ; 
Ad.  Torts,  204;  Chit.  B.  163 ;  2  Ste.  Com. 
114 ;  Byles,  164-6 ;  Ad.  Con.  803.)    700. 

Delivery  of  the  bill  is  necessary  to  perfect  DeUvery. 
an  indorsement:  but  it  will  be  presumed, 
unless  disproved.    (Byles»  139 ;  Rose.  270 ; 
Ad.  Con.  800.)    70L 

By  the  stat.  17  Geo.  IIL  c.  30,  if  a  bill  or  indorse. 

•^  mentofbil»« 

note  under  51.  is  indorsed,  the  indorsement  ^^  "^'^« 
must  be  made  before  the  bill  or  note  is  due, 
and  must  be  dated  at  or  not  before  the  time 
of  making  it,  and  must  specify  the  name 
and  place  of  abode  of  the  indorsee,  and 

o3 
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Part  IIL  must  be  attested.  (Byles,  160.)  By  the  stat 
Cap.  VI.  26  &  27  Vict,  c  106,  however,  this  Act  is 
repealed  from  the  28th  of  July,  1863,  "  for 
three  years  and  until  the  end  of  the  then 
next  ensuing  session  of  Parliament."  And 
by  subsequent  Acts  this  repeal  is  continued 
until  the  31st  of  December,  1880.  702. 
og«itionof  ^  jjiii  of  exchange  payable  to  a  third 
person  operates  as  an  undertaking,  from  the 
drawer  to  the  payee  and  every  subsequent 
holder  fairly  entitled  to  the  possession,  that 
the  drawee,  who  is  the  person  primarily 
liable,  is  competent  to  accept,  i.e,,  to  engage 
to  pay  it ;  and  that  he  will,  when  requested, 
accept,  and,  when  due,  pay  it :  and  that  if 
the  drawee  fail  to  do  either,  he,  the  drawer, 
will  pay  the  amount,  provided  he  have  due 
notice  of  the  dishonour.  (Sm.  Merc.  Law, 
207;  Chit.  B.  133-4;  Broom  Com.  436, 
442-3 ;  Byles,  3 ;  Rose.  274 ;  Ad.  Con.  807.) 

703. 

operatioii  of  A  notc  Operates  as  an  undertaking,  by  the 
maker  to  the  payee  and  every  subsequent 
holder  fairly  entitled  to  the  possession,  that 
he  will  make  the  payment  therein  specified. 
(Sm.  Merc.  Law,  208 ;  Broom  Com.   469.) 

704. 

Liabiuty  of      Every  person  who  indorses  a  bill  or  note 
"-    becomes  a  surety,  and  undertakes  thereby. 
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to  the  indorsee  and  every  subsequent  holder,  '^^  JJ^- 
that  the  bill  or  note  shall  be  discharged  by  Gap.  vi. 
the  drawee  or  maker  when  it  becomes  due  : 
in  fact,  he  is  in  many  respects  like  the 
drawer  of  a  new  bill,  and  is  liable  to  suc- 
ceeding holders,  in  default  of  acceptance  or 
payment  by  the  drawee  or  maker.    705. 

The  acceptor  of  a  bill  or  the  maker  of  a 
note  is  primarily  and  absolutely  liable  upon 
the  bill  or  note,  even  after  indorsement:  the 
drawer  and  each  indorser  are  only  collaterally 
and  conditionally  liable  to  the  holder,  in  the 
event  of  the  acceptor's  or  maker's  default, 
and  of  the  holder  presenting  the  bill  accord- 
ing to  its  tenor  and  giving  due  notice  of  the 
failure  of  the  acceptor  or  maker  to  pay  upon 
a  proper  presentment.    706. 

But  although  all  the  other  parties  are  only 
sureties,  as  between  themselves  and  the  ac- 
ceptor, yet  each  prior  party  is  a  principal, 
as  between  himself  and  each  subsequent 
party.  Hence,  as  between  the  holder,  on 
the  one  hand,  and  the  acceptor  and  other 
parties,  on  the  other,  the  acceptor  is  the 
principal  debtor,  and  the  other  parties  are 
his  sureties.  But,  as  between  the  holder,  on 
the  one  hand,  and  the  drawer  who  has  in- 
dorsed and  other  indorsers,  on  the  other,  the 
drawer  is  a  principal  debtor,  and  the  other 
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^^'^  l!^-  indorsers  are  his  sureties.    And  each  sub- 

Ttt  II. 

Cap.  VI.  sequent  mdorser  is  a  surety  for  each  prior 
indorser.  But  an  indorser,  as  such,  is  not 
liable  to  the  acceptor.  And  a  subsequent 
indorser,  as  such,  is  not  liable  to  a  prior 
indorser.    707. 

The  transfer  of  a  bill  or  note  by  mere 
delivery  does  not  amount  to  such  an  under- 
taking as  that  which  an  indorsement  im- 
ports. (Sm.  Merc.  Law,  235  ;  Byles,  3, 139, 
146,  182,  224-6 ;  Ohit  B.  170-3 ;  Broom 
Com.  438-471 ;  2  Ste.  Com.  117,  118 ;  Ad. 
Con.  806-7,  809 ;  and  Woodward  v.  Pdl, 
X.  R  4  Q.  B.  55.)    708. 

If  a  bill  or  note  made  or  become  payable 
to  bearer  is  transferred,  without  being  in- 
dorsed by  the  transferor,  for  goods  or  other 
bills  or  notes,  or  for  money  paid  at  the  time 
by  way  of  discount  or  sale,  the  transferor  is 
not  obliged  to  pay  the  value  of  the  goods  or 
refund  the  money,  if  the  bill  or  note  is  bad, 
unless  it  was  forged,  or  the  transferor  had 
reason  to  believe  it  to  be  of  no  value.  (Byles, 
147-150  ;  Chit.  B.  175,  296 ;  Ad.  Con.  813, 
814.)    709. 

A  person  may  indorse  a  bill  or  note  in 
such  a  way  as  to  transfer  his  interest  to  the 
indorsee,  without  rendeiing  himself  person- 
ally responsible  for  its  payment,  by  adding 
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to  his  indorsement,  the  words  "  sans  recoure,"  Part  III. 

^  IT.  II. 

or  "  without  recourse  to  me,  or  equivalent  Cap.  vi. 
words.  And  this  qualified  indorsement  ih 
the  proper  mode  of  indorsement  by  an  agent, 
where  it  is  not  intended  that  he  shall  be 
personally  liable.  (Byles,  140;  Chit.  B. 
158,  162,  166.)    710. 

And  by  a  written  or  even  verbal  agree- 
ment that  the  indorsee  shall  not  sue  the 
indorser,  an  indorser  may  protect  himself 
from  being  sued  by  his  immediate  indorsee 
or  those  merely  standing  on  his  title,  but  not 
against  subsequent  transferees  for  value 
\vithout  notice  of  the  agreement  (Byles, 
140.)    7U. 

As  between  an  indorser  and  his  indorsee, 
there  must,  in  order  to  make  the  indorser 
liable  to  his  indorsee,  be  an  intention  to 
stand  in  the  ordinary  relation  of  indorser  to 
him,  that  is,  to  guarantee  the  payment,  if 
the  acceptor  makes  default.  (Denton  v. 
Peters,  L.  R.  5  Q.  B.  475.)    712. 

If  the  secretary  of  an  incorporated  com-  Note  signed 

"  *  by  a  socre- 

pany  expressly  signs  a  promissory  note  as  **^- 
secretary,  and  "  for  "  the  company,  though 
he  uses  the  words  "  I  promise,*'  he  will  not 
be  personally  liable.    {Alexander  v.  Sizer^ 
L.  R  4  Ex.  102.)    713. 
Every  holder  of  a  bill  ought  to  present  it  ^^**V 
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Past  iil  in  due  time  for  acceptance,  when  necessary. 

Cap!  vi.  (Broom  Com.  438 ;  Byles,  1 66.)  The  request 

bill  for       by  the  holder  to  the  drawee,  to  accept  the 

acoeptanoo.  j^.^j^  .^  called  a  presentment  for  acceptance. 

(Sm.  Merc.  Law,  236;  Broom  C!om.  438; 
Byles,  168.)  714, 
^^^f  ^  As  there  is  no  drawee  in  a  note,  there 
^^^  can,  of  course,  be  no  presentment  for  accept- 
ance, but  yet,  when  a  note  is  payable  at 
sight  or  within  a  certain  time  after  sight,  it 
must  be  presented  to  the  maker  in  order 
that  the  time  for  making  payment  may  be 
ascertained.  (Sm.  Merc.  Law»  236 ;  Byles, 
71 ;  Ad.  Con.  817.)  715. 
Stoiir  III  general,  the  holder  of  a  bill  is  not 
wc^^  bound  to  present  for  acceptance.  But  if  a 
bill  is  made  payable  at  sight  or  at  a  specified 
period  after  sight  or  after  demand,  a  present- 
ment for  acceptance  is  of  course  indispens- 
able, in  order  to  ascertain  the  period  when 
the  bill  is  to  become  due.  And  even  where 
presentment  for  acceptance  is  not  necessary, 
it  is  usual  and  prudent,  since  the  holder,  if 
he  succeeds  in  obtaining  the  acceptance  of 
the  drawee,  gains  the  additional  security  of 
the  drawee,  which  is  likely  to  render  the 
bill  more  negotiable ;  and  if  he  does  not 
succeed,  his  remedy  against  the  drawer  and 
indorser  is  accelerated ;  for  he  may  sue  them 
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immediately.  (Sm.  Merc.  Law,  246;  Chit.  Part  IIL 
B.  186,  187 ;  2  Ste.  Com.  118, 119 ;  Ad.  Con.  Cap!  vl 
804  ;  Rose.  274  ;  Byles,  166.)    716. 

Presentment  for  acceptance  must  be  with-  """^^ 
in  a  reasonable  time,  depending  on  the  cir-  ™*°** 
cumstances  of  the  case.    (Sm.  Merc.  Law, 
247 ;  Chit.  B.  188  ;  Byles,  166 ;  Rose.  274 ; 
Ad.  Con.  804.)    717. 

An  acceptance  of  a  bill  is  an  engagement  Acceptance, 
by  the  drawee  to  pay  the  bill,  according  to 
the  tenor  of  the  acceptance.     (Sm.  Merc. 
Law,  236,  238-9 ;  Byles,  170.)    718. 

An  acceptance  must  be  in  writing  on  the  How  made. 
bill,  and  signed  by  the  acceptor  or  by  some- 
one authorized  by  him.  It  is  usually  made  by 
the  acceptor  writing  the  word  "  accepted  " 
across  the  bill,  and  signing  his  name.  (Sm. 
Merc.  Law,  238;  Broom  Com.  435,  444; 
Chit.  B.  196 ;  2  Ste.  Com.  115;  Byles,  174-5 ; 
Rose.  265 ;  Ad.  Con.  804 ;  19  &  20  Vict  c. 
97,  s.  6 ;  Pollock,  B.,  in  London  and  South 
Weetern  Bank  v.  Wenhvorth,  L.  R  5  Ex.  D. 
102.)    719. 

By  the  stai  41  Vict.  c.  13,  entitled  "An  |*^/^^**^ 
Act  to  declare  the  Law  relating  to  the  Ac- 
ceptance of  Bills  of  Exchange"  (16th  April, 
1878),  it  is  enacted  as  follows : 

"  Whereas  by  the  Mercantile  Law  Amend-  S'S^S^ict. 
ment  Act,  1856,  and  the  Mercantile  Law  ^9^*20  vict 
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Part  III  Amendment  Act  (Scotland),  1856,  it  is 
Cap.  vl  enacted  that '  no  acceptance  of  any  bill  of 
exchange,  whether  inland  or  foreign,  made 
after  the  31st  day  of  December,  1856,  shall 
be  sufficient  to  bind  or  charge  any  person, 
unless  the  same  be  in  writing  on  such  bill, 
or  if  there  be  more  than  one  part  of  such 
bill  on  one  of  the  said  parts,  and  signed  by 
the  acceptor  or  some  person  duly  authorized 
by  him  :* 

*' And  whereas  doubts  have  arisen  as  to  the 
true  effect  and  intention  of  the  said  enact- 
ment, and  as  to  whether  the  signature  of  the 
drawee  alone  can  constitute  a  sufficient  ac- 
ceptance of  the  bill  so  as  to  satisfy  the  re- 
quirements of  the  said  statute,  and  it  is 
expedient  that  the  meaning  of  the  said 
enactment  should  be  further  declared  : 

"  Be  it  therefore  enacted  that — 

"  1.  An  acceptance  of  a  bill  of  exchange  is 
not  and  shall  not  be  deemed  to  be  insuffi- 
cient under  the  provisions  of  the  said  statutes 
by  reason  only  that  such  acceptance  consists 
merely  of  the  signature  of  the  drawee  written 
on  such  bill. 

''2.  Nothing  in  this  Act  shall  affect  the 
validity  or  invalidity  of  any  verdict  or  judg- 
ment recovered  or  given  before  the  passing 
of  this  Act. 
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"  3.  This  Act  may  be  cited  for  all  purposes  ^^^'^  ^^' 
as  *  The  Bills  oi  Exchange  Act,  1878/  "  719a.   cIp.  vi. 

An  acceptance  may  be  made  even  before  Acceptam^e 
the  amount  is  filled  in,  or  before  the  bill  is  ^  ^^''™' 
drawn.     (Byles,  174 ;  Ad.  Con.  798.)    720. 

Where  au  acceptance  is  so  made  on  a 
stamped  paper  in  blank,  and  it  is  delivered  to 
another  to  be  negotiated,  the  acceptor  is 
liable  to  a  bond  fide  indorsee  for  value  with- 
out notice,  although  the  person  to  whom  the 
blank  paper  is  originally  given  may  have 
defrauded  the  man  who  gave  it  to  him ;  be- 
cause, in  favour  of  commerce,  it  is  essential 
to  uphold  the  negotiability  of  bills  of  ex- 
change ;  and  because,  where  one  of  two  in- 
nocent persons  must  suffer  from  the  fraud 
of  a  third,  the  loss  must  be  borne  by  him 
who  enabled  the  third  person  to  commit  the 
fraud  by  accepting  in  blank.  (London  and 
South  Wtatei-n  Bank  v.  WenttuoHh,  L.  R. 
5  Ex.  D.  96,  99, 101.)    720a. 

On  presentment  for  acceptance,  the  drawee  ?^"^^ 
is  entitled  to  a  reasonable  time  to  decide  ^®p*' 
whether  he  will  accept.     Under  ordinary 
circumstances,  custom  allows   twenty-four 
hours.     (Byles,  169 ;  Chit.  B.  195  ;  Ad.  Con. 
804.)     721. 

An  acceptance  may  be  either  absolute  2JSS^o°^ 
(otherwise  termed  general)  or  qualified.     An  acceptances. 
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^t"^  W'  abeolate  acceptance  is  an  ei^^agement  to  pay 
Cat,  vl  according  to  the  tenor  of  the  bilL  A  quali- 
fied acceptance  may  be  either  conditional,  to 
pay  on  a  contingency,  or  partial,  or  varying 
from  the  tenor  of  the  bill,  as  to  amount, 
time,  place,  or  mode  of  payment.  The  holder 
is  not  bound  to  take  a  qualified  acceptance, 
but  is  entitled  to  an  absolute  acceptance, 
specifying  a  place  for  payment,  if  none  is 
mentioned  in  the  bill ;  and  stating  the  time 
of  presentment  for  acceptance,  if  the  bill  is 
payable  after  sight  If,  however,  he  takes  a 
qualified  acceptance,  he  must  give  notice  of 
the  precise  nature  of  the  acceptance  to  all 
the  antecedent  parties,  and  should  state  that 
he  is  ready  to  take  it,  if  they  will  consent. 
If  he  refuses  such  an  acceptance,  he  must 
give  notice  of  dishonour  to  them.  (Sm.  Merc. 
Law,  238-9 ;  Broom  Com.  445,  446 ;  Chit 
B.  198-9.  201-2,  216;  Byles,  177-9;  Rose. 
266 ;  Ad.  Con.  804.)     722. 

A  bill  may  be  either  accepted  simply,  or 
accepted  payable  at  a  banker's.  And  a  bill 
may  be  made  payablQ  at  one  place,  and 
accepted  payable  at  another  place.  If  a  per- 
son draws  or  accepts  a  bill  payable  at  the 
house  of  a  banker  or  other  place,  without 
the  expression  of  an  intention  that  it  should 
not  be  payable  elsewhere,  there,  in  an  action 
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againBt  the  acceptor^  such  acceptance  is  to  ^J^  ^ 
be  deemed  a  general  acceptance;  so  that  pre-  Cap.vl 
sentment  at  that  place  need  not  be  averred 
or  proved;  and  presentment  for  payment, 
either  at  the  banker's  or  at  such  other  place 
or  to  the  acceptor  himself,  will  suffice.  But 
it  is  otherwise  in  the  case  of  a  note,  or  of  an 
action  against  the  drawer  or  indorsers  of  a 
bill  drawn  or  accepted  payable  at  a  par- 
ticular place ;  /or,  in  such  case,  the  bill  must 
have  been  presented  there,  in  order  to  charge 
the  drawer  or  indorsers.  (Sm.  Merc  Law, 
245;  Broom  Com.  446-7 ;  2  Ste.  Com.  115-6 ; 
Byles,  79, 180,  196-9 ;  Ad.  Con.  808 ;  Rose. 
266, 275-6 ;  1  &  2  Geo.  IV.  c.  78,  s.  1.)  728. 
He  who  accepts  a  bill  thereby  admits  the  what  an 

^  "  acceptance 

drawer's  capacity  to  make  it,  and  the  payee's  «<»mit8. 
capacity  to  indorse,  and  if  he  accepted  after 
sight  of  the  bill,  he  thereby  admits  the 
drawer's  signature  also.    (Sm.  Merc  Law, 
239;  Byles,  184-6.)    724. 

Where  the  drawee  cannot,  will  not,  or  does  Acceptance 

for  honour. 

not  accept,  and  the  bill  is  protested  for  non- 
acceptance,  or  where  the  bill  is  protested  for 
better  security,  as  where  the  acceptor  is 
insolvent,  some  other,  person  sometimes  ac- 
cepts the  bill  for  tJbe  honour  of  one  of  the 
parties.  This  acceptance  for  honour,  as  it 
is  termed,  if  the  holder  chooses  to  take  it^ 
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Part  III.  enures  for  the  benefit  of  all  the  parties  sub- 

TlT.  11.  ,  ^  ^     ^ 

Cap.  VI.  sequent  to  him  for  whose  honour  it  was 
made ;  for  the  acceptor  for  honour  becomes 
liable  to  them.  Such  an  acceptance  amounts 
to  an  undertaking  to  pay,  if  the  drawee  do 
not.  And  hence  a  bill  so  accepted  must  be 
presented  to  the  drawee  for  payment  when 
it  falls  due,  even  though  he  may  have  before 
refused;  and  if  he  again  refuses,  the  bill 
must  be  again  protested ;  and  notice  of  the 
non-payment  by  him  must  be  given  to  the 
acceptor  for  honour.  Even  though  the  ac- 
ceptor for  honour  may  have  accepted  without 
the  knowledge  of  the  party  for  whose  honour 
he  accepted,  yet  he  has  his  remedy  against 
such  party  and  those  whom  that  party  might 
have  sued,  and  therefore,  where  the  bill  has 
been  protested  for  better  security,  against 
the  drawee,  if  he  has  accepted.  The  drawee 
himself,  however,  may  accept  for  the  honour 
of  some  other  party,  though  he  may  refuse 
to  accept  generally  or  simply.  (Sm.  Merc. 
Law,  240,  241 ;  Chit.  B.  237-9,  243 ;  Broom 
Com.  449,  450;  2  Ste.  Com.  120;  Byles, 
243-7.)    726. 

It  is  sufficient  if  the  bill  is  presented,  or 
forwarded  for  presentment,  to  the  acceptor, 
for  honour,  the  day  after  it  is  due.  (6  &  7 
Will  IV.  c.  58.)     726, 


BILLS,  NOTES,  AND  CHEQUES.  309 

An  acceptance  for  honour  is  generally,  if  ^^  ^ 
not  invariably,  after  a  protest,  and  hence  is  uap.  vl 
often  termed  an  acceptance  supra  protest.  Acceptance 
(Sm.  -Merc  Law,  241;  Chit.  B.  237;  Byles,Sr''~' 
243.)    727. 

A  bill  may  be  drawn,  accepted,  or  indorsed  j^^^^j, 
by  a  person  *'  per  proc.,"  that  is,  per  procura-  ^r  p^^"*^ 
tion;  which  imports  that  the  drawer,  ac- 
ceptor, or  indorser  is  acting  as  agent  under 
a  special  authority;  and  if  he  has  no  autho- 
rity,or  has  exceeded  his  authority, the  holder 
of  the  bill  will  have  no  redress  against  the 
principal  or  supposed  principal.  (Broom 
Com.  449 ;  Byles,  30,  33 ;  Stagg  v.  EUioU, 
12  C.  B.  (N.  S.)  373 ;  see  infra.  Part  III, 
Tit.  ni.,  Cap.  XL)    728. 

An  acceptance  is  revocable,  and  may  be  Revocation 

*  •'of  accept- 

cancelled  before  the  bill  is  delivered  or  the  ^^ 
acceptance    communicated  to  someone  in* 
terested  in  it.     (Byles,   180-1;    Chit  B. 

206-7.)    729. 
A  presentment  to  the  acceptor  or  maker  where  pre- 

*  ^  *  seutment 

for  payment  is  not  generally  necessary  in  J<»^  payment 

r   J  o  •/  J  is  necessary. 

order  to  charge  him,  even  in  the  case  of  a 
bill  or  note  made  payable  on  demand;  the 
commencement  of  an  action  against  him 
being  a  sufficient  demand.  But  if  a  bill  or 
note  is  payable  at  or  after  sight  or  at  a 
particular  place,  presentmt;nt  is  necessary 
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^Tre^  iT^'  ®^®^  ^^  charge  the  acceptor  or  maker.  And 
Cap.vl  the  presentment  to  the  acceptor  or  maker 
for  payment  is  necessary  in  all  cases  where 
it  is  sought  to  charge  the  indorser  or  any 
party  who  might  sue  on  it  after  paying  it. 
(Sm.  Merc.  Law,  242-3,  246;  Byles,  189, 
199,  320;  Rose  298-9;  Ad.  Con.  816,  817.) 

730. 

To  whom         It  is  not  necessary  to  make  a  personal 

present-  •'  * 

pi^nt  demand  on  the  acceptor.  It  is  sufficient  to 
]^f  ^  demand  payment  of  the  acceptor's  wife  or 
other  agent,  at  his  residence  or  place  of 
business.  Where  a  bill  or  note  is  made  or 
accepted  payable  at  a  particular  place,  a 
presentment  at  all  the  banking-houses  in 
that  place  will  suffice.  If  the  maker  or 
drawee  is  dead,  the  presentment  must  be  to 
his  legal  personal  representative,  or  if  he 
has  none,  at  his  house.  (Sm.  Merc  Law, 
244 ;  Byles,  186,  188,  197 ;  Rose.  275 ;  Ad. 
Con.  807.)  78L 
When  pre-        jn  order  to  chaise  the  drawer  or  indorsers 

aantment  o 

tor^jment  ^f  ^  ^jjjj^  ^  holder  must  promptly  present  it 
'^  for  payment  when  it  becomes  payable  as  a 
matter  of  right ;  and  the  mile  is,  that  if  a 
bill  is  payable  on  demand  in  the  place 
where  it  is  received,  it  must  be  presented 
during  banking  hours,  if  the  person  to  pay 
is  a  banker,  or  otherwise  at  a  reasonable 
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hour,  not  later  than  the  day  after  it  is  ^A^  J?- 

Tit.  IL 

received.  If  payable  elsewhere,  it  must  be  Cap.  vi. 
forwarded  by  the  regular  post^  not  later 
than  the  day  after  it  is  received,  or,  in  the 
case  of  a  foreign  bill,  by  the  next  ordinary 
conveyance ;  and  it  will  suffice  if  the  party 
receiving  it  by  post  presents  it  on  the  next 
day.  (Sm.  Merc.  Law,  248>9;  Byles,  19^- 
6;  Chit  B.  263-5;  Ad.  Con.  807;  jBoit- 
qiLctte  V.  Overmann,  L.  £.  10  Q.  B.  525, 
539.)    782- 

Though  a  bill  or  note  be  expressed  to  be  Days  of 
payable  on  or  after  a  particular  day,  time, 
or  event,  yet  in  cases  not  within  the  stat. 
34  &  35  Vict  c.  74,  it  has  been  deemed  not 
to  be  reaUy  payable  till  the  expiration  of  a 
certain  number  of  days  afterwards,  called 
days  of  grace,  which  vary  in  number  in 
different  countries.  In  England,  three  days 
of  grace  are  allowed,  unless  the  third  day  is 
a  day  of  pubUc  rest;  in  which  case  the  bill 
or  note  is  payable  on  the  second  day.  In 
computing  the  time  when  a  bill  or  note  falls 
due,  the  day  of  its  date  is  excluded.  And 
so,  in  reckoning  the  days  of  grace,  the  day 
on  which  the  bill  or  note  falls  due  is  ex- 
cluded, but  the  last  day  of  grace  is  included. 
Thus,  a  bill  payable  six  days  after  sight 
would  purport  to  be  payable  on  the  seventh 
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Part  III.  and  mast  be  presented  on  the  tenth.    But 

Tit.  II.    .  , 

Cap.  vl  in  the  case  of  a  bill  or  note  expressed  to  be 
payable  on  demand  or  payable  generally 
(which  is  in  effect  on  demand)  no  days  of 
grace  are  allowed.  And  in  such  case,  if  the 
bill  or  note  falls  due  on  a  day  of  public  rest, 
it  must  be  paid  on  the  preceding  day.  (Sm. 
Merc.  Law,  249-251 ;  Chit.  B.  258-261 ;  2 
Ste.  Com.  115;  Byles,  190-1,  195;  Eosc. 
275 ;  Ad.  Con.  809.)  783, 
Biiia  pay-        By  the  stat.  34  &  35  Vict.  c.  74  (passed 

able  at  sight  "^  i     i  * 

oroiiprosen.  14th  Auffust,  1871),  entitled,  "An  Act  to 

tatiou  to  be  o         '  /» 

SSSiSr''  abolish  Days  of  Grace,  in  the  Case  of  Bills  of 
Exchange  and  Promissory  Notes  payable  at 
Sight  or  on  Presentation,'*  after  reciting  that 
"  doubts  have  arisen  whether  by  the  custom 
of  merchants  a  bill  of  exchange  or  promis- 
sory note  purporting  to  be  payable  at  sight 
or  on  presentation  is  payable  until  the  ex- 
piration of  a  certain  number  of  'days  of 
grace/  "  and  that ''  it  is  expedient  that  such 
bills  of  exchange  and  promissory  notes 
should  bear  the  same  stamp,  find  should  be 
payable  in  the  same  manner  as  bills  of  ex- 
change and  promissory  notes  purporting  to 
be  payable  on  demand/'  it  is  enacted  as 
follows : — 

"  This  Act  may  be  cited  as  '  The  Bills  of 
Exchange  Act,  1871/    (s.  1.)    784, 
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''Every  bill  of  exchange  or  promissory  ^^"JJ^- 
note,  di'awn  after  this  Act  comes  into  opera-  Cap.  vi. 
tion  and  purporting  to  be  payable  at  sight 
or  on  presentation,  shall  bear  the  same 
stamp,  and  shall,  for  all  purposes  whatso- 
ever, be  deemed  to  be  a  bill  of  exchange  or 
promissory  note  payable  on  demand,  any 
law  or  custom  to  the  contrary  notwithstand- 
ing."   (R.2.)    786. 

"  For  the  purposes  of  this  Act,  the  terms 
'  bill  of  exchange '  and  '  promissory  note  ' 
shall  have  the  same  meanings  as  are  given 
to  them  in  the  Stamp  Act,  1870."  (s.  3.) 
736. 

In  the  case  of  bank  holidays,  i.e.,  Easter  Bank 

holidays. 

Monday,  the  Monday  in  Whitsun  week,  the 
first  Monday  in  August,  and  the  26th  of 
December,  if  a  week-day,  and  such  other 
days  as  may  be  appointed,  it  is  enacted 
by  the  stat   34   &  35  Vict.   c.    17,   that  bhih  duo  on 

^  '  bank  holi- 

all  "bills  of  exchange  and  promissory  ^yjij*f^^ 
notes  which  are  due  and  payable  on  anytoldajf!^ 
such  bank  holiday  shall  be  payable,  and 
in  case  of  non-payment  may  be  noted 
and  protested,  on  the  next  following  day, 
and  not  on  such  bank  holiday ;  and  any 
such  noting  or  protest  shall  be  as  valid  as  if 
made  on  the  day  on  which  the  bill  or  note 
was  made  due  and  payable  ;  and  for  all  the 

p 
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^ART  III.  purposes  of  this  Act  the  day  next  follow- 

Cap.  vi.  ing  a  bank  holiday  shall  mean  the  next 

following  day  on  which  a  bill  of  exchange 

may  be  lawfully  noted  or  protested."    (s.  1.) 

787. 

^I'Sicrof     "  When  the  day  on  which  any  notice  of 
u^d  pre^    dishonour  of  an  unpaid  bill  of  exchange  or 

sentation  .  *         «        i  i    t.  •  t 

for  honour   promissorv  notc  should  be  given,  or  when 

on  bank         i^  »f  i»  i 

houdaya.  the  day  on  which  a  bill  of  exchange  or  pro- 
missory note  should  be  presented  or  received 
for  acceptance,  or  accepted  or  forwarded  to 
any  referee  or  referees,  is  a  bank  holiday, 
such  notice  of  dishonour  shall  be  given  and 
such  bill  of  exchange  or  promissory  note 
shall  be  presented  or  forwarded  on  the  day 
next  following  such  bank  holiday.''    (s.  2.) 

788. 

re^^Satlon        "  ^^  pcrson  shall  be  compellable  to  make 

o?SiL  *°y  p*y!°'°*  ^^  ^  **^  *"y  *'*  "P"""  ''''* 

oL^bank      bank  holidays  which  he  would  not  be  com- 

holidays. 

pellable  to  do  or  make  on  Christmas  Day  or 
Good  Friday ;  and  the  obligation  to  make 
such  payment  and  do  such  act  shall  apply 
to  the  day  following  such  bank  holiday; 
and  the  making  of  such  payment  and  doing 
such  act  on  such  following  day  shall  be 
equivalent  to  payment  of  the  money  or  per- 
formance of  the  act  on  the  holiday."    (s.  3.) 

739. 
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A  foreign  bill  is  frequently  drawn  payable  ^^^  ^' 
at  one  usance,  or  two  or  more  usances.  A  T'ap.  vi. 
usance  is  the  period  for  payment  which  is  usancei^. 
customary  between  the  places  where  the  bills 
are  drawn  and  payable ;  and  a  half  usance  is 
half  that  period.  Thus,  a  usance  between 
this  country  and  Venice  being  three  calendar 
months,  and  six  days  of  grace  being  allowed, 
exclusive  of  days  on  which  the  bank  is  shut, 
a  bill  drawn  on  Venice  at  two  usances,  and 
dated  the  1st  of  January,  would  be  actually 
payable  on  the  7th  of  July,  or,  if  a  Sunday, 
holiday,  or  day  on  which  the  bank  is  shut 
intervened,  on  the  8th  of  July.  (Sm.  Merc. 
Law,  251;  Chit.  B.  254;  Byles,  71,  189; 
Broom  Com.  461.)    740. 

The  maker  or  acceptor  will  not  be  dis-  conAc 

*  quence  of 

charged  by  non-presentment  for  payment  on  SJ^^^ni^nt  in 
the  very  day  when  the  bill  or  note  becomes  ^"®  ^^^^^ 
due ;  because  they  are  the  parties  originally 
and  primarily  liable.  But  the  drawer  and 
all  the  indorsers,  who  are  looked  upon  as 
sureties  for  the  acceptor,  will  be  discharged, 
if  a  presentment  is  not  made  upon  the  very 
day,  or  if  proper  notice  of  dishonour  is  not 
given,  even  though  the  drawer  or  indorsers 
may  have  knowledge  of  the  fact.  This  rule 
would  seem  to  depend  on  the  principle  that 
the  enforcing  the  presentment  for  payment 

p2 
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FAST  HL  and  the  giving  notiee  of  dishonour  in  proper 
Cap.  vl  time,  gmerally  tends  to  gire  the  dr&wer  oC 
the  bill  or  an  indorser  of  the  Irill  or  note  a 
better  opportunity  oi  withdrawing  his  effects 
from  or  preyenting  them  from  reaching  ihe 
drawee  or  maker,  for  which  ihe  bill  or  note 
is  supposed  to  be  drawn  or  made ;  and  to 
give  the  indorsers  a  better  opportunity  of  re- 
covering the  money ;  and  to  let  the  parties 
know  that  the  holder  does  not  intend  to  give 
credit  to  the  acceptor.  (Sm.  Merc  Law,  24&; 
Broom  Com.  438-441 ;  Chit  B.  244-5, 302; 
2  Ste.  Com.   116,  117;  Byles,  199,  225.) 

741. 

SSh^^  Except  under  certain  special  circum- 
stances, if  a  bill  or  note  is  refused  acceptance 
or  pa7ment,notice  of  such  refusal, technically 
termed  dishonour,  must  be  given  by  the 
holder  or  some  other  party  to  the  bill  or 
note,  who  is  liable  to  be  sued  and  may  be 
entitled  to  sue  upon  it,  or  by  an  agent  who 
holds  the  biU,  as  a  banker  or  solicitor,  even 
in  the  agent's  own  name,  to  the  drawer 
(unless  he  had  no  remedy  against  any  one, 
and  therefore  could  not  be  prejudiced  by 
want  of  notice),  or  to  the  indorser  imme- 
diately preceding  the  party  by  or  on  whose 
behalf  such  notice  is  given,  or  to  any  one  or 
more  of  the  other  prior  indorsers,  to  whotn 
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he  wishes  to  resort,  even  though  they  may  be  ^^*''  ^ 
BWBJce  of  the  dishonour  or  of  the  insolvency  Cap.  vi. 
of  the  drawee  or  acceptor,  or  to  the  agent  or 
the  personal  representative  or  the  trustee  in 
bankruptcy  of  such  party  or  parties.  A 
notice  to  the  acceptor  or  maker,  or  to  a 
transferor  without  indorsement  of  a  bill  or 
note  transferable  by  mere  delivery,  is  not 
necessary.    742. 

A  notice,  given  within  due  time,  by  the 
holder  or  by  a  party  who  is  liable  to  be  sued 
and  may  be  entitled  to  sue,  will  enure  to  the 
benefit  of  all  antecedent  and  subsequent 
parties,  so  as  to  render  it  unnecessary  for  any 
of  these  parties  themselves  also  to  give  notice 
to  the  same  person  to  whom  notice  was  so 
given.  So  that  a  notice  by  the  last  indorsee 
to  the  drawer  will  operate  as  a  notice  from 
each  indorser  to  the  drawer.    748* 

The  best  course  for  the  holder  to  adopt,  is, 
to  give  notice  to  all  the  parties  whom  he 
wishes  to  sue,  lest  they  should  not  receive 
notice  in  due  time  from  any  other  party. 
But  the  holder  can  sue  the  drawer,  even  upon 
a  notice  given  to  the  last  indorser  only,  if 
each  indorser  has  in  due  time  given  his  notice 
of  dishonour  to  his  next  preceding  indorser 
and  the  first  indorser  to  the  drawer.  Default 
on  the  part  of  any  one  indorser  in  giving 
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Part  III.  notice  in  due  time  breaks  the  chain  of  notices, 

Tit.  II: 

Cap.  VI.  and  disqualifies  the  holder  from  suing  the 
drawer,  or  any  indorser  prior  to  the  defective 
link,  unless  notice  has  been  given  by  the 
holder  himself  to  the  drawer  or  any  such 
prior  indorser,  within  the  time  allowed  the 
holder  for  giving  notice.  (Sm.  Merc.  Law, 
252-3;  Chit  B.  186,  218,  302,  327,331-337; 
Byles,  265-282;  2  Ste.  Com.  117,  118; 
Broom  Com.  438,  440-1,  458,  471 ;  Rose. 
278,  283 ;  Ad.  Codl  810-813 ;  Tu7-neT  v. 
Samson,  L.  R  2  Q.  B.  D.  (Ap.)  23;  Foster  y. 
Parifcer,  L.  R  2  C.  R  D.  18.)  744. 
When  notice      Noticc,  whothcr  ffivcn  by  the  holder,  or  by 

of  dishonour  G  J  f  J 

rfv^^  ^  ^^y  indorser  or  other  person  who  has  himself 
received  notice,  must,  if  given  to  a  party  who 
resides  in  or  near  the  place  where  the  IhII 
was  dishonoured  or  where  the  giver  of  the 
notice  himself  received  notice,  be  given  in 
such  a  manner  that  such  party  may  receive 
it  by  the  expiration  of  the  day  after  the  dis- 
honour, or  after  the  time  when  the  giver  of 
the  notice  himself  received  notice.  Notice 
to  a  party  who  is  not  living  in  or  near  the 
same  place,  must  be  given  by  the  post  of 
that  day,  or  the  post  of  the  next  post  day, 
or,  in  the  case  of  a  foreign  bill,  by  the  next 
ordinary  conveyance.  These  rules  express 
the  amount  of  time  allowed  under  ordinary 
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circumstances.     But  in  certain  special  cases  ^i^'^  l^^ 

Tit.  IL 
vrhere  it  is  impossible  to  give  notice  within  Cap!  vi. 

the  time,  as  where  the  abode  or  place  of 
business  of  the  person  to  whom  notice  is  to 
be  given  connot  be  found,  such  further  time 
is  allowed  as  may  be  reasonable.    746. 

K  the  holder,  instead  of  trusting  to  others 
to  give  or  forward  notice,  himself  gives 
notice  to  all  the  prior  parties,  he  has  only 
the  same  time  for  giving  notice  to  all,  as  to 
one.  Each  indorser  or  other  party,  how- 
ever, "  has  his  day  "  for  giving  notice ;  that 
is,  the  time  above  specified.  But  if  any 
indorser  gives  notice  sooner  than  he  need, 
no  more  time  will  be  allowed  on  that 
account  to  the  other  parties  to  give  notice. 
A  banker  with  whom  a  bill  is  deposited  to 
receive  payment  has  a  day  to  give  notice  to 
his  customer,  and  the  customer  has  another 
day  to  give  notice  to  the  antecedent  parties. 
Sundays,  and  other  days  of  public  rest,  and 
days  on  which  the  peculiar  creed  of  the 
religious  denomination  to  which  a  man 
belongs  prohibits  him  from  transacting  his 
ordinary  business,  are  excluded  from  the 
time  within  which  notice  of  dishonour  must 
be  given.  And  if  a  person  receives  on  such 
a  day  notice  of  dishonour,  he  wiU  be  con- 
sidered as  having  received  it  on  the  follow- 
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Part  III. 
Tit.  II. 
Cap.  VI. 


What 

amounts  to 
notice. 


Conso- 
quonce  of 
not  gMng 
notice  of 
difihonour. 


Protesting 
or  noting  for 
non-aocept- 
ance  or  non> 
payment. 


ing  day.  (Sm.  Merc.  Law,  259-261 ;  Broom 
Com.  458-^9;  Byles,  260-265;  2  Ste.Com.117; 
Chit.  B.  326-332;  Rose.  279,  281 ;  Ad.  Con. 
810, 81 1 ;  Berridge  v.  Fitzgerald,  L.  R.  4  Q.  B. 
639 ;  Qladwell  v.  Turner,  L. R.  5  Ex.  59.)  746. 

Notice  of  dishonour  need  not  be  given  to 
an  indorser  before  his  right  to  demand  pay- 
ment of  the  acceptor  has  accrued,  and  the 
liability  of  the  indorser  consequent  on  such 
refusal  has  arisen.  {Rouquette  v.  Overman  n, 
L.  R.  10  Q.  B.  525,  539.)    747. 

The  notice  may  be  either  written  or 
verbal,  and  if  a  written  notice  is  despatched 
by  the  post,  it  is  sufficient,  though  it  be  not 
received.  (Sm.  Merc.  Law,  261  ;  Chit.  B. 
319;  Byles,  252,  258;  Broom  Com.  460; 
Rose.  278,  281 ;  Ad.  Con.  811.)    748. 

The  holder  must  prove  that  notice  of  dis- 
honour was  given  in  due  time,  and  was 
received,  or  is  to  be  deemed  to  have  been 
received,  before  action  brought :  otherwise 
the  drawer  and  indorsers  wiU  be  discharged. 
(Byles,  265,  273 ;  Chit.  B.  302,  325 ;  Broom 
Com.  438,  471;  2  Ste.  Com.  116,  117.) 
749. 

On  the  day  of  dishonour  of  a  bill  which 
is  to  be  protested,  a  consid  or  notary  public 
again  presents  or  causes  it  to  be  presented, 
and  if   acceptance    or    payment  is  again 
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refused,  he  makes  a  minute  thereof,  which  ^^^  JJ^' 

Tit.  IL 

13  called  noting  the  bill,  from  which  he  Cap.  VI. 
afterwards  draws  up  a  protest.  A  protest 
is  a  minute  of  the  non-acceptance,  or  non- 
payment, and  of  the  reason,  if  any,  assigned, 
accompanied  by  a  solemn  declaration,  on  the 
part  of  the  holder,  against  any  loss  to  be 
sustained  thereby,  written  under  a  copy  of 
the  bill,  and  made  out  by  a  consul  or  notary 
public,  or  if  there  is  no  consul  or  notary 
near,  then  by  a  substantial  inhabitant  in 
the  presence  of  two  witnesses.  (Sm.  Merc 
Law,  258;  Chit.  B.  225;  2  Ste.  Com.  119; 
Byles,  238,  239 ;  Ad.  Con.  811.)    750. 

A  foreign  dishonoured  bill  should  in 
general  be  protested,  and  information  of  the 
protest  sent  with  the  notice  of  dishonour,  if 
the  person  to  whom  the  notice  of  dishonour 
is  given  is  abroad.  Foreign  promissorj^  notes 
need  not  be  protested.  Inlands  bills  may  be 
protested,  but  it  is  not  necessary  or  usual : 
they  are  usually  noted  for  non-payment, 
although  even  that  is  unnecessary.  (Sm. 
Merc.  Law,  258 ;  Chit.  B.  324 ;  Byles,  237, 
241 ;  Broom  Com.  461 ;  2  Ste.  Com.  119 ; 
Rose.  282;  Ad.  Con.  811.)    751. 

If  the  drawee  absconds  or  becomes  insol-  Protest  for 

better 

vent,  the  holder  may  protest  the  bill  for  ««<^rity. 
better  security.    The  effect  of  this  is,  not 

p3 
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Part  III.  to  compel  anyone  to  give  better  security, 
Cap!  vi.  but,  by  giving  notice  of  the  protest  to  the 
drawer  and  indorsers,  to  lead  them  to 
provide  other  means  for  the  payment,  or 
enable  some  one,  if  disposed,  to  give  an 
acceptance  for  honour,  which  he  could  not 
do  unless  the  bill  were  protested.  (Byles, 
239 ;  Chit.  B.  237 ;  Bayley,  181.)    752. 

Payment.  The  payment  of  a  bill  or  note  must  be 
made  at  some  time  within  business  hours, 
in  the  course  of  the  day  when  it  is  due,  to 
the  true  holder  or  his  representatives.  (Sm. 
Merc.  Law,  264 ;  Byles,  202,  206.)    758, 

Apiust  The  holder  of  a  bill  may  enforce  payment 

whom  pay-  "^  ^    '' 

bi^^SSwi.  ^y  action  against  the  drawee,  if  he  has 
accepted.  If  the  bill  has  been  dishonoured, 
by  non-acceptance  or  non-payment,  the 
holder  may  also  enforce  payment  by  action 
against  the  drawer  and  the  indorsers,  if  any, 
whose  names  were  on  it  when  first  it  became 
the  property  of  the  holder,  and  who  have 
had  due  notice  of  dishonour ;  but  not  against 
any  subsequent  party.  (Sm.  Merc  Law, 
266  ;  Chit.  B.  362 ;  2  Ste.  Com.  116 ;  Byles, 
139,  142;  Rose.  265,  270,  273,  274,  285; 
Ad.  Con.  807.)    754. 

£ach  indorser  who  in  turn  is  called  upon 
and  obliged  to  pay,  may  have  recourse  to 
any  indorser,  prior  to  himself  in  order,  who 
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has  had  due  notice  of   dishonour;    each  PartIIL 

Tit.  II. 

indorser  (usually  h^ginning  at  the  last)  cap.vi. 
taking  back  from  his  immediate  indorser, 
what  he  himself  has  paid  on  account  of  the 
bill,  and  at  the  same  time  delivering  up  the 
bill  to  him :  or  any  indorser  so  obliged  to 
pay  may  sue  the  drawer  or  acceptor,  instead 
of  any  preceding  indorser.  (2  Ste.  Com. 
117,  118;  Ad.  Con.  806;  Chit.  B.  170; 
Byles,225.)    755. 

Where  a  bill  not  payable  to  the  drawer's 
own  order  has  been  dishonoured,  and  the 
drawer  takes  it  up,  that  is,  pays  it,  he  may 
sue  the  acceptor.    (Bosc.  273.)    756. 

As  the  maker  of  a  note  is  the  person 
primarily  and  absolutely  liable,  even  after 
indorsement,  the  holder  of  an  indorsed  note 
must  present  it  in  the  first  instance  to  the 
maker  for  payment ;  but,  on  his  failure  to 
pay,  the  holder  may  resort  to  the  indorsers. 
Each  indoi'ser,  however,  after  the  first,  has 
the  right  of  recourse  against  the  persons 
whose  names  are  anterior  to  his  own ;  but 
^the  first  indorser  or  original  payee  has  no 
remedy  except  against  the  maker  himself. 
(2  Ste.  Com.  124;  Ad.  Con.  816.)    757. 

The  holder  is  not  obliged  to  proceed 
against  one  party  only.  He  may  separately 
sue,  in  distinct  actions,  all  the  parties  either 
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P^«T  III.  contemporaneously  or  successively ;  but  on 

Cap.vl  payment  of  the  bill  and  costs  by  one, 
proceedings  against  the  others  will  be 
stayed.  (Sm.  Merc  Law,  266 ;  Chit.  B.  364  ; 
Byles,  379.)  Anyone  who  discharges  a 
bill,  thereby  becomes  a  holder.  (Sm.  Merc. 
Law,  267.)    768. 

Amount  re-  In  general  the  holder  may  recover  the 
whole  sum  expressed  to  be  payable  in  the 
bill  or  note,  with  interest  (a),  and  all  ex* 
penses  occasioned  by  non-acceptance  or  non* 
payment  If  the  holder  is  not  entitled  to 
the  whole  sum,  he  may  still  recover  it,  and 
will  then  become  a  trustee  of  the  surplus  for 
the  person  who  has  a  right  thei*eto.  (Sm. 
Merc.  Law,  267;  Chit.  B.  431-9;  Byles, 
284-7.)    769. 

Defacing         Whoncver  a  bill  of  exchanfi^e,  draft,  or 

titump  oil  ^ 

payment,  order,  haviug  thereon  an  adhesive  stamp,  is 
presented  for  pajnnent,  the  person  to  whom 
the  same  is  presented,  must,  under  a  penalty 
of  20L,  upon  paying  the  same,  write  or  im- 
press, or  cause  to  be  written  or  impressed, 
upon  every  stamp  affixed  to  the  bill,  the 
word  "  paid,"  to  the  end  that  the  stamp  may 
be  incapable  of  being  used  again.  (23  Vict, 
c.  15,  s.  12.)    760. 

(a)  As  to  interett,  see  Snfra,  Fart  III.,  Tit  II.,  Cap.  VII. 
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The  person  paying  a  bill  or  note  is  entitled  Pabt  IIL 
to  a  receipt,  which,  if  it  is  written  (as  it  Cap!  VI. 
usually  is)  on  the  back  of  the  stamped  bill  Beodpt. 
or  note,  requires  no  additional  stamp :  and 
where  a  part  of  the  amount  is  paid,  the 
person  paying  it  should  have  a  receipt  for 
it  written  on  the  bill  or  note.    (Byles,  212, 
213 ;  Chit.  B.  293.)    761. 

The  person  who  pays  a  bill  or  note  has  a  Deu^erbig 

*^  -r   J  up  a  bill  or 

right  to  it  as  his  voucher,  if  negotiable,  but  J^^^t, 
not  otherwise.    (Byles,  207,  212 ;  Sm.  Merc. 
Law,  283 ;  Broom  Com.  484^-5 ;  2  Ste.  Com. 
116 ;  Ad.  Torts,  198 ;  Rose.  287.)    762. 

When  payment  of  a  bill,  whether  inland  ^y»ent 
or  foreign,  is  refused,  any  party  or  anyj^^*°i. 
stranger  may  pay  it  for  the  honour  of  any 
of  the  parties,  upon  protesting  it  for  non- 
payment at  the  time  of  his  making  such 
payment :  and  such  payment  is  termed  pay- 
ment supra  protest,  or  for  honour.  And  the 
payer  is  entitled  to  reimbursement,  not  only 
from  the  person  for  whose  honour  he  paid 
it,  but  from  all  otheis  who  are  liable  to  that 
person ;  so  that  the  payer  has  the  rights  of 
an  indorsee,  although  he  may  have  paid 
spontaneously,  and  although  no  formal  in- 
dorsement or  transfer  be  made  to  such  payer. 
But  the  payer  thereby  discharges  all  the 
subsequent  parties.    This  usage^  which  is 
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Part  III.  part  of  the  law  merchant,  does  not  extend 

Tit.  II     ^ 

Cap.  vi.  to    promissory  notes ;    for  these    are    not 

intended  for  general  circulation.     (Byles, 

248-250 ;  Chit.  B.  338-340 ;  Bayley,  6th  ed. 

318.)    768, 

suapenBion       The  holdcr  may  renew  a  bill  or  note,  that 

by  renewaL  " 

is,  he  may  take  another  bill  or  note  in  con- 
tinuance of  it,  holding  the  first;  which  will 
have  the  effect  of  suspending  his  right  of 
action  on  the  first  bill  or  note  till  the  sub- 
stituted bill  or  note  is  at  maturity.  But  the 
taking  of  a  new  bill  from  the  acceptor,  pay- 
able at  a  future  day,  discharges  the  in- 
dorsers.  And  if  the  new  bill  is  paid,  the 
holder  cannot  sue  on  the  first  bill,  though 
it  may  have  been  left  in  his  hands.  (Byle$, 
218,  230;  Sm.  Merc.  Law,  275;  Chit.  B. 
126.)  764. 
Addinff  A  bill  or  note  or  an  acceptance  cannot  be 

a  condition 

ca3S^*"  ^^^^®^d  conditional  or  qualified  by  a  con- 
temporaneous verbal  agreement.  (Sm.  Merc. 
Law,  211 ;  Byles,  90, 179 ;  Broom  Com.  445 ; 
Chit.  B.  93 ;  Rose.  294 ;  Young  v.  Austen, 
L.  R  4  C.  P.  553 ;  Abrey  v.  Crux,  L.  R.  5 
C.  P.  37.)  But  a  contemporaneous  written 
agreement  on  a  distinct  paper,  to  renew^  or 
in  other  respects  qualify  the  liability  of  the 
maker  or  acceptor,  is  good,  as  between  the 
original  parties  and  their  representatives. 
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but  not  as  against  third  persons  who  have  ^^^  IJI- 
no  notice  of  it.    (Byles,  89, 179 ;  Chit.  B.  92 ;  cIp!  vi. 
Broom  Com.  445 ;  Rose.   294 ;    Young  ▼.  ~" 
Austen,  L.  R.  4  C.  P.  553 ;  Maillard  v.  Page, 
L.  R.  5  Ex.  312.)    786. 

Where  the  drawer  of  a  bill  agrees,  by  a 
contemporaneous  written  agreement,  to  re- 
new it,  if  circumstances  should  prevent  the 
acceptor  from  meeting  it  at  maturity,  the 
acceptor  is  not  bound  to  apply  for  a  renewal 
during  the  currency  of  the  bill :  it  is  suffi- 
cient if  he  does  so  within  a  reasonable  time 
after  it  becomes  due,  to  constitute  a  good 
defence  to  an  action  upon  it  against  the 
acceptor  by  the  drawer  himself,  though  it 
would  be  no  defence  to  an  action  by  an 
indorsee  without  notice  of  the  agreement. 
{MaiUard  v. Page,  L.  R  5  Ex.  812, 319.)  766. 

A  verbal  promise  to  renew,  founded  on 
valuable  consideration,  and  made  after  a  bill 
or  note  has  been  given  or  indorsed,  will  be 
binding.  But  such  a  promise  will  not  be 
binding  if  contemporaneous  with  the  draw- 
ing of  the  bill  or  note,  or  when  made  to  an 
indorser,  contemporaneous  with  his  indorse- 
ment ;  because  that  would  be  to  incorporate 
with  the  written  contract  an  incongruous 
parol  condition.  (Chit.  B.  94;  Byles,  90; 
Sm,  Merc.  Law,  276.)    767. 
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^^»T  T?*  ^  contemporaneous  indorsement,  purport- 
Cap.  vi.  ing  to  render  a  bill  or  note  payable  only  on 
certain  conditions,  will  convert  it  from  a 
negotiable  instrument  into  an  agreement,  as 
between  the  parties  to  it.  (Sm.  Merc.  Law, 
211.)    768. 

Where,  after  a  promissory  note  is  given 
for  payment  of  a  principal  sum  and  interest 
on  demand,  a  written  agreement  is  entered 
into  for  payment  by  quarterly  payments, 
with  interest,  the  subsequent  agreement  is 
no  defence  to  an  action  for  the  whole,  if 
not  foimded  on  any  valuable  considera- 
tion.   {McManns  v.  Bark,  L.  R  5  Ex.  65.) 

769. 

Alteration.       Where  an  alteration  is  immaterial  (as 

where  it  only  expresses  the  effect  of  the  note 
CIS  it  originally  stood),  it  does  not  render  the 
bill  or  note  invalid.  (Aldotia  v.  Comwell, 
L.  R  3  Q.  6.  573.)  But  any  material  alte- 
ration of  a  bill  or  note  after  it  has  been 
issued,  unless  satisfactorily  accounted  for, 
invalidates  it,  as  against  parties  not  consent- 
ing to  the  alteration.  And  even  though  the 
alteration  is  made  by  consent,  the  instru- 
ment is  a  new  contract,  requiring  a  new 
stamp,  unless  such  alteration  was  made  to 
correct  a  mistake,  and  render  the  bill  or 
note  what  it  was  originally  intended  to  be. 
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(Sm.  Merc.  Law,  278 ;  Chit.  B.  127-9 ;  Byles,  P^w  IIL 
298-302 ;  Ad.  Con.  819-821.)    770.  Cap.'  vl 

If  the  plaintiff  obtains  from  the  defendant  Extinguish- 
a  co-extensive  security  of  a  higher  descrip- 
tion, as  for  instance  a  deed  or  a  judgment 
(not  being  a  collateral  security  only),  the 
defendant's  liability  will  be  extinguished; 
but  until  satisfaction  of  the  debt,  the  holder 
may  proceed  on  the  bill  or  note  against  any 
other  distinct  party  to  it  not  jointly  liable 
with  the  original  defendant.  (Sm.  Merc. 
Law,  276 ;  Byles,  216-218.)    77L 

All  parties  subsequent  to  the  person  by  satiBfaotion. 
whom  a  bill  or  note  is  satisfied,  and  all  prior 
parties  for  his  accommodation,  are  released 
by  such  satisfiaction.    (Sm.  Merc.  Law,  277.) 

772. 

The  acceptor  or  maker  of  a  bill  or  note  DischanKe. 
may  be  discharged,  even  verbally,  whether 
before  or  after  it  is  due,  without  any  satis- 
faction.   (Byles,  182 ;  Sm.  Merc.  Law,  280 ; 
Chit.  B.  207.)    773. 

If  a  creditor  discharges  the  prior  parties, 
the  principal  debtors,  or  effectually  binds 
himself  to  give  them  time,  however  short, 
the  sureties  are  discharged.  But  a  discharge 
to  the  subsequent  parties,  the  sureties,  is  not 
a  discharge  of  the  prior  parties,  the  principal 
debtors.    As  between  the  holder,  and  the 
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Part  III.  maker  of  a  note  or  the  acceptor  of  a  bill, 

Tit.  II.  *^ 

Cap.  vi.  the  maker  or  acceptor  is  consideied  the 
principal,  and  the  drawer  and  indorsers  his 
sureties;  and  consequently,  if  the  holder 
either  discharges  or  effectually  binds  himself 
to  suspend  his  remedy  against  the  maker  or 
acceptor,  the  drawer  and  indorsers  are  dis- 
charged thereby;  unless  they  have  previously 
consented  to  it,  or  waived  their  right  of  dis- 
charge by  a  subsequent  promise  to  pay,  with 
knowledge  of  it ;  or  unless  it  was  agreed  at 
the  time  between  the  holder  and  the  maker 
or  acceptor  that  the  surety  should  not  be 
discharged.  As  between  the  holder  and  the 
drawer  of  a  bill,  the  drawer  is  considered  as 
the  principal  and  the  indorsers  as  his  sure- 
ties. And  a  subsequent  indorser  is  regarded 
as  a  surety  for  the  prior  one ;  and  therefore, 
if  the  holder  discharges,  or  effectually  binds 
himself  to  give  time  to  a  prior  indorser,  he 
discharges  the  subsequent  indorsers.  (Sm. 
Merc.  Law,  280-281 ;  Chit.  B.  286-9 ;  Byles, 
224-234;  Ad.  Con.  807;  Chit.  Con,  484; 
Rose  296-7.)    774. 

The  holder's  discharge  of  one  joint  maker 
of  a  note  operates  as  a  discharge  of  the 
other.     (Sm.  Merc.  Law,  283 ;  Chit  B.  289.) 

77fi- 

TfoSS  ot'      ^^  *  banker  pays  a  forged  cheque,  he  must 
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bear  the  loss  himself;  and  if  he  pays  a  PartIIL 

Tit.  II. 

cheque  which  has  been  fraudulently  altered  Cap.  vi. 
in  amount)  he  will  have  to  suffer,  unless  the  altered 
drawer  has,  by  his  gross  fault,  facilitated  the  ^  *^**"*' 
commission  of  the  fraud.     (Broom  Com.  455 ; 
Chit.  B.  348 ;  Ad.   Con.  451 ;   Byles,  24.) 

776. 

A  forced  indorsement  confers  no  title  to  f^^^ 

^  indorse' 

a  bill  or  cheque.     (Ad.  Torts,  203 ;  Bobbett  ™«"*- 
V.  PiTikett,  L  R.  1  Ex.  D.  368;  Byles,  311.) 

777. 

If  a  banker  pays  a  bill  bearing  a  forged 
indorsement,  he,  and  not  his  customer,  will 
suffer.     (Broom  Com.  453;   Grant,  103-4.) 

778. 

But  a  draft  or  order  (which  includes  a 
cheque)  drawn  upon  a  banker,  for  a  sum 
payable  to  order  on  demand,  which,  when 
presented  for  payment,  purports  to  be  in- 
dorsed by  the  person  to  whom  the  same  is 
drawn  payable,  is  a  sufiBcient  authority  to 
the  banker  to  pay  the  amount  to  the  bearer^^ 
though  the  signature  indorsed  be  a  forgery^ 
(16  &  17  Vict,  c  59,  s.  19 ;  Grant,  25 ;  Rose. 
301.)  But  this  enactment  does  not  protect 
any  other  person  than  the  banker  on  whom 
the  draft  or  order  is  drawn.  It  does  not 
protect  any  other  banker  who  cashes  it  on 
the  faith  of  the  indorsement.    So  that  if  a 


332  PARTIES  TO 

^i^  11^  cheque  is  drawn  upon  a  banker,  and  made 

Tit.  11.  \  ^  '  . 

Cap.  VI.  payable  tx>  order,  and  crossed,  and  gets  into 
the  hands  of  another  person,  who  forges  the 
name  of  the  payee,  and  gets  it  cashed  by 
another  banker  on  the  faith  of  the  indorse- 
ment, and  such  other  banker  gets  the  money 
from  the  banker  on  whom  it  was  drawn,  the 
drawer  of  the  cheque  can  recover  the  money 
from  the  banker  who  cashed  it  {Ogden  v. 
i?ena«,  L.  R  9  C.  P.  613.)    779. 

It  was  held  by  the  Court  of  Appeal,  affirm- 
ing the  decision  of  the  Court  below,  that  an 
indorsement  of  a  cheque  payable  to  order, 
purporting  to  be  by  the  agent  of  the  person 
to  whom  the  cheque  is  payable,  is,  within 
the  stat.  16  &  17  Vict.  c.  59,  s.  19,  a  sufficient 
authority  to  the  banker  to  pay  the  amount 
of  the  cheque,  though  the  person  who  in- 
dorsed it  had  no  authority  to  indorse. 
{Charles  v.  BlackweU,  L.  R  2  C.  P.  D.  (Ap.) 
151.)  But  this  decision  appears  to  the  writer 
to  be  doubtful  on  principle.  780. 
L^^fo":    ,       If  a  person  steals  or  finds  a  bank-note,  or 

stolen  bank-  * 

notoe.  discounts  or  cashes  a  bank-note  for,  or  other- 
wise receives  it  from,  one  who  (as  he  knows) 
stole  or  found  it,  he  may  be  compelled  by 
the  owner  to  restore  it.  But  if  a  person 
receives  a  bank-note  from  a  thief  or  finder 
bond,  fide  in  the  ordinary  course  of  business, 
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the  owner  has  no  remedy  against  the  person  P^bt  IIL 
by  whom  it  is  so  received    (Ad.  Torts,  2nd  Caf.  vi 
ed.  276;   Broom  Com.  473;  Giant,  421.) 
781. 

The  owner  of  a  bill,  note,  or  nesrotiable  Lost  or 

.     _  ®         ,.      stolen  bUla 

security,  may  recover  it  from  one  who  dis-  orpromia- 

•^  •^  sory  notes  or 

counts  it,  or  changes  it,  or  receives  it  by  way  J^^^^ 
of  deposit,  having  reason  to  suspect  that  the 
person  from  whom  he  received  it  was  not 
the  owner  of  it    (Ad.  Torts,  2nd  ed.  289 ; 
Byles,  160-1.)    782. 

If  a  person  finds  or  steals  a  bill  or  note 
which  may  pass  by  mere  delivery,  neither  he, 
nor  his  transferee  with  notice  of  the  want  of 
title  of  the  transferor,  can  retain  it  against 
the  true  owner,  nor  sue  the  acceptor  or 
maker.  But  if  he  transfers  it  before  maturity 
to  a  person  who  takes  it  without  fraud,  the 
transferee  may  retain  it  against  the  owner, 
and  sue  the  parties  liable  theron.  (Ad. 
Torts,  2nd  ed.  289 ;  Byles,  348,  353 ;  Chit. 
B.  179, 180.)    783. 

If  a  bill  or  promissory  note,  payable  to 
bearer,  is  lost,  immediate  notice  should  be 
given  to  the  parties  who  are  liable  on  it,  and 
notice  should  also  be  given  at  once  to  the 
public  by  advertisement,  to  prevent  it  from 
getting  into  the  hands  of  an  innocent  person 
for  value  without  notice.    But  even  if  the 
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^Jt^  I?'  loss  is  not  advertised  or  made  known,  still 

Tit.  II.  .  ' 

Cap.  vi.  the  loser  may  recover  its  value  from  any 
holder  who  has  taken  it  under  suspicious 
circumstances.  (Ad.  Torts,  2Qd  ed.  276  ; 
Byles,  349  ;  Chit.  B.  178.)    784. 

In  the  case  of  an  action  founded  upon  a 
bill  of  exchange  or  other  negotiable  instru- 
ment,  the  Court  or  Judge  may  order  that 
the  loss  of  the  instrument  shall  not  be  set 
up,  provided  an  indemnity  be  given  against 
the  claim  of  any  other  person  upon  such 
negotiable  instrument.  (17  &  18  Vict.  c. 
125,  s.  87;  Sm.  Merc.  Law,  286;  Byles, 
354 ;  Chit.  B.  185 ;  Broom  Com.  486 ;  Ad. 
Con.  821.)    785. 

JJ2^  By  the  law  as  it  stood  under  the  stat.  21 

&  22  Vict.  c.  79,  if  a  cheque  or  draft  on  a 
banker,  payable  to  bearer  or  to  order  on 
demand,  was  issued,  crossed  with  the  name 
of  a  Jbanker,  or  with  two  transverse  lines, 
with  the  words  "and  Company,"  or  any 
abbreviation  thereof,  the  banker  on  whon* 
it  was  drawn  might  not  pay  it  except  to 
the  banker  with  whose  name  it  was  crossed, 
or  if  it  was  crossed  without  a  banker's 
name,  then  he  might  not  pay  it  to  any 
other  than  a  banker.  And  any  holdei 
might,  if  it  was  thus  crossed  without  the 
name  of  a  banker,  or  was  not  crossed  at  all, 
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cross  it  with  the  name  of  a  banker,  or  with  ^^  JJ^* 

llT.  11. 

the  words  above  mentioned;  and  then  it  Cap.vl 
was  only  to  be  paid  to  the  banker  whose 
name  it  bore,  or,  if  none  was  named,  to 
some  banker.  The  obliteration,  adding  to, 
or  altering  of,  a  crossing  of  a  cheque,  con- 
trary to  the  Act  on  this  subject,  was  a 
felony.  But  in  order  to  protect  the  banker, 
if,  when  it  was  presented  for  payment,  the 
cheque  did  not  plainly  appear  to  have  been 
crossed,  or  obliterated,  added  to,  or  altered, 
he  incurred  no  responsibility  by  paying  it, 
unless  he  acted  mal&  fide  or  was  guilty  of 
negligence.  (21  &  22  Vict.  c.  79 ;  Sm.  Merc. 
Law,  264 ;  Ad.  Con.  453 ;  see  Bobbett  v. 
Pinkett,  L.  R.  1  Ex.  D.  368.)    786. 

Where  the  payee  of  a  cheque  indorsed  it, 
and  crossed  it  with  the  name  of  his  bankers, 
and  it  was  stolen  and  afterwards  got  into 
the  hands  of  a  bon&  fide  holder  for  full 
value,  and  the  banker  on  whom  it  was 
drawn  paid  it  to  such  bon&  fide  holder  or 
his  banker  as  a  negotiable  instrument,  it 
was  held  by  the  Court  of  Queen's  Bench, 
and  afterwards  by  the  Court  of  Appeal  (im- 
properly, as  the  author  submits)  that  the 
payee  could  not  recover  against  the  banker 
on  whom  it  was  drawn,  for  breach  of  duty, 
though  the  statute  21  &  22  Vict.  c.  79,  s.  2, 
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^T^  I?'  ^'MWJted,  that  the  banker  on  whom  a  cheque 
Caf.  vl  was  drawn  should  not  pay  it  to  any  one 
~  but  the  banker  named  in  the  crossing. 
{Smith  V.  Union  Bank  of  London,  L.  R  10 
Q.  B.  291 ;  1  Q.  B.  D.  (Ap.)  31.)  To  remedy 
this  contravention,  by  judicial  decision,  of  a 
most  useful  Act  of  Parliament,  another  Act 
was  obliged  to  be  passed.    787. 

By  the  stat.  39  &  40  Yict.  c.  81,  it  was 
enacted  as  follows : — 
Short  title.       «  This  Act  may  be  cited  as  The  Crossed 

Cheques  Act,  1876."    (s.  1.)    788. 
^S^  ^        "  The  Acts  described  in  the  Schedule  to 

Acts  in 

^•^"^^  this  Act  (19  &  20  Vict.  c.  25,  and  21  &  22 
Vict.  c.  79)  are  hereby  repealed,  but  this 
repeal  shall  not  affect  any  right,  interest, 
or  liability  acquired  or  accinied  before  the 
passing  of  this  Act."    (s.  2.)    789. 

Interpreta.         "  In  this  Act — 
tion. 

'  Cheque '  means  a  draft  or  order  on  a 
banker  payable  to  bearer  or  to  order 
on  demand,  and  includes  a  warrant 
for  payment  of  dividend  on  stock 
sent  by  post  by  the  Governor  and 
Company  of  the  Bank  of  England  or 
of  Ireland,  under  the  authority  of  any 
Act  of  Parliament  for  the  time  being 
in  force :    790. 

'  Banker '  includes  persons  or  a  corpo- 
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ration  or  company  acting  as  bankers."  ^^rt  ill. 
(S.  3.)     79L  Cap!  vi. 

"  Where  a  cheque  bears  across  its  face  an  oeneni 
addition  of  the  words  '  and  company,'  or  any  crwMingic 
abbreviation  thereof,  between  two  parallel 
transverse  lines,  or  of  two  parallel  transverse 
lines  simply,  and  either  with  or  without  the 
words  'not  negotiable,'  that  addition  shall 
be  deemed  a  crossing,  and  the  cheque  shall 
be  deemed  to  be  crossed  generally.     792. 

"  Where  a  cheque  bears  across  its  face  an 
addition  of  the  name  of  a  banker,  either 
with  or  without  the  words  '  not  negotiable,' 
that  addition  shall  be  deemed  a  crossing, 
and  the  cheque  shall  be  deemed  to  be  crossed 
specially,  and  to  be  crossed  to  that  banker." 
(3.4.)     793. 

"  Where  a  cheque  is  uncrossed,  a  lawful  crowing 

*  ^  after  iiwue. 

holder  may  cross  it  generally  or  speciaUy. 

794. 

"  Where  a  cheque  is  crossed  generally,  a 
lawful  holder  may  cross  it  specially.    796. 

"  Where  a  cheque  is  crossed  generally  or 
specially,  a  lawful  holder  may  add  the  words 
*  not  negotiable.'    796. 

*'  Where  a  cheque  is  crossed  specially,  the 
banker  to  whom  it  is  crossed  may  again  cross 
it  specially  to  another  banker,  his  agent  for 
collection."     (s.  5.)     797. 

Q 
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Part  III.      «  A  crossing  authorised  by  this  Act  shall 

Cap.  VI.  be  deemed  a  material  part  of  the  cheque, 

croa^&K~   >wd  it  shall  not  be  lawful  for  any  person  to 

^of        obliterate  or,  except  as  authorised  by  this 

cheque. 

Act,  to  add  to  or  alter  the  crossing."     (s.  6.) 

798. 

£SSS!^.  "  Where  a  cheque  is  crossed  generally,  the 
banker  on  whom  it  is  drawn  shall  not  pay 
it  otherwise  than  to  a  banker.     799. 

*'  Where  a  cheque  is  crossed  specially,  the 

banker  on  whom  it  is  drawn  shall  not  pay 

it  otherwise  than  to  the  banker  to  whom  it 

is  crossed,  or  to  his  agent  for  collection." 

(s.  7.)    800. 

ciSSodg         "  Where  a  cheque  is  crossed  specially  to 

tY^^^  more  than  one  banker,  except  when  crossed 

"i^d.  to  an  agent  for  the  purpose  of  collection,  the 

banker  on  whom  it  is  drawn  shall  refuse 

payment  thereof."     (s.  8.)    80L 

lYotoction       "  Where  the  banker  on  whom  a  crossed 

of  banker 

wto^'^'  cheque  is  drawn  has  in  good  faith  and  with- 
^^S^  out  negligence  paid  such  cheque,  if  crossed 
"'^  ^  generally  to  a  banker,  and  if  crossed  spe- 
cially to  the  banker  to  whom  it  is  crossed, 
or  his  agent  for  collection  being  a  banker, 
the  banker  paying  the  cheque  and  (in  case 
such  cheque  has  come  to  the  hands  of  the 
payee)  the  drawer  thereof  shall  respectively 
be  entitled  to  the  same  rights,  and  be  placed 
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in  the  same  position  in  all  respects,  as  they  Part  iti. 

would  respectively  have  been  entitled  to  and  Cap.  vi. 

have  been  placed  in  if  the  amount  of  the 

cheque  had  been  paid  to  and  received  by 

the  true  owner  thereof."    fs.  9.)    802. 

"  Any  banker  paying  a  cheque  crossed  Banker  pay- 
ing chaque 

generally  otherwise  than  to  a  banker,  or  a  ~°JJ^J® 
cheque  crossed  specially  otherwise  than  to  ^hlftoUw- 
the  banker  to  whom  the   same  shall  be'"'^'^" 
crossed,  or  his  agent  for  collection,  being  a 
banker,  shall  be  liable  to  the  true  ovmer  of 
the  cheque  for  any  loss  he  may  sustain 
owing  to  the  cheque  having  been  so  paid/' 
(s.  10.)     803. 
"Where  a  cheque  is  presented  for  pay-iteUeffof 

^  '^  ^  -^     banker  from 

ment,  which  does  not  at  the  time  of  presen-  [JJf "^^ 
tation  appear  to  be  crossed,  or  to  have  had 
a  crossing  which  has  been  obliterated,  or  to 
have  been  added  to  or  altered  otherwise 
than  as  authorised  by  this  Act,  a  banker 
paying  the  cheque,  in  good  faith  and  with- 
out negligence,  shall  not  be  responsible  or 
incur  any  liability,  nor  shall  the  payment 
be  questioned,  by  reason  of  the  cheque 
having  been  crossed,  or  of  the  crossing 
having  been  obliterated,  or  having  been 
added  to  or  altered  otherwise  than  as  autho- 
rised by  this  Act,  and  of  payment  being 
made  otherwise  than  to  a  banker  or  the 

Q2 
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Vakt  III.  banker  to  whom    the    cheque    is  or  wa« 

'I'lT    TT 

Tap.  vi.  crossed,  or  to  his  agent  for  collection  being 
a  banker  (as  the  case  may  be)/'    (s.  11.) 

804. 

lirie  ni  "  A  person  taking  a  cheque  crossed  gene- 

riSlliS        rally  or  specially,  bearing  in  either  case  the 

?,3?/  '^  words  '  not  negotiable,'  shall  not  have  and 

shall  not  be  capable  of  giving  a  better  title 

to  the  cheque  than  that  which  the  person 

from  whom  he  took  it  had.    806. 

''  But  a  banker  who  has  in  good  faith  and 
without  negligence  received  payment  for  a 
customer  of  a  cheque  crossed  generally  or 
npeciaUy  to  himself  shall  not,  in  case  the 
title  to  the  cheque  proves  defective,  incur 
any  liability  to  the  trae  owner  of  the  cheque 
by  reason  only  of  having  received  such  pay- 
ment." (s.  12.)  (See  Matihiessen  v.  London 
and  County  Bank,  L.  R.  6  C.  P.  D.  7.)  806. 
iHiu  Hiid  Promissory  notes  for  less  than  5/.,  payable 

notes  "^  i.       f 

uiHior  v.  (,ni  demand  to  bearer,  are  prohibited  under  a 
penalty.  And  so  are  all  negotiable  bills,  notes, 
and  undertakings  for  less  than  20^.,  except 
cheques  on  bankers.  And  by  the  stat.  17 
<  fco.  III.  c.  30,  negotiable  bills  or  notes  for 
more  than  208.  and  less  than  bl,  (except 
cheques  on  bankers)  are  also  void,  unless 
t>iey  specify  the  name  and  abode  of  the 
]*ayee,  ai*e  attested  by  a  subscribing  witness, 
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bear  date  at  or  before  the  time  of  issue,  and  Pakt  hi. 
are  made  payable  within  twenty-one  days  cak  vi. 
after  date,  but  not  to  bearer  on  demand ; 
and  such  instruments  cannot  be  negotiated 
after  the  time  limited  for  their  payment. 
(Sm.  Merc.  Law,  213;  3  Ste.  Com.  124; 
Byles,  17,  75,  76;  Chit.  B.  101 ;  Rose.  298 ; 
Ad.  Con.  817 ;  17  Geo.  III.  c.  30 ;  48  Geo. 
III.  c.  88,  8.  2;  7  Geo.  IV.  c  6;  17  &  18 
Vict,  c  83, 8.  9 ;  23  &  24  Vict.  c.  Ill,  s.  19.) 

807. 

The  stat  17  Geo.  III.  c  30,  is,  however, 
repealed  by  the  stat.  26  &  27  Vict,  c  105, 
"  from  and  after  the  28th  of  July,  1863,  for 
three  years,  and  until  the  end  of  the  then 
next  ensuing  session  of  Parliament."  And 
by  subsequent  statutes  this  repeal  has  been 
continued    until   the   31st  of   Dec.,   1880. 

808. 

A  cheque  should  be  presented  for  pajnnent,  Time  for 

prenent- 

or,  if  the  parties  live  at  a  distance,  forwarded  m«nt  of 

*  cheque  for 

for  the  purpose  of  being  presented  for  pay-  i»y™«n^- 
ment,  not  later  than  the  day  after  the  day 
on  which  it  is  received ;  and,  in  the  latter 
case,  the  person  to  whom  it  is  forwarded 
should  present  it  for  payment  the  day  after 
he  receives  it  But  delay  will  not  exonerate 
the  drawer,  unless  the  person  on  whom  it 
was  drawn  has  failed  in  the  meantime,  or 
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^'r '^^  IP'  there  is  a  loss  to  the  drawer  by  the  delay. 
<AF.VL  (Sm.  Mera  Law,  249;  Byles,  18-20,  193; 
Ad.  Con.  452.)     809. 

If  a  creditor  takes  from  his  debtor^s  agent, 
on  account  of  the  debtor,  a  cheque  of  the 
agent,  and  the  creditor  does  not  present  it 
within  a  reasonable  time,  the  creditor  must 
bear  any  loss  resulting  from  his  delay. 
{Hopkins    v.    Ware,  L.    R    4    Ex.    268.) 

810. 

Jjjitv  of  If  a  customer  pays  a  cheque  into  a  bank, 

SHh^**^**  to  be  placed  to  his  account,  the  banker  must 
not  delay  to  get  the  cheque  paid,  and  to 
give  notice  to  the  customer  in  case  of  non- 
payment; otherwise  the  bank  must  bear 
any  loss  that  may  arise.  (Ad.  Con.  447-8. 
On  this  subject,  see  Bailey,  app.,  Bodenham, 
resp.,  16  C.  B.  (N.  S.)  288 ;  Pridmux  v. 
Criddfe,  L.  R  4  Q.  B.  455.)    81L 

But  a  country  banker  receiving  from  a 
customer  a  cheque  for  presentment,  drawn 
upon  another  country  banker  not  resident 
in  the  same  town,  is  not  bound  to  transmit 
it  for  presentment  until  the  day  fallowing 
the  day  on  which  he  received  it.  {Hare  v. 
Henty,  10  C.  B.  (N.  S.)  65 ;  Prideava  v. 
Griddle,  L.  R.  4  Q.  B.  455.)  812, 
B'P^5  «"»•  Whatever  cheques  or  moneys  a  customer 
pays  into  the  bank  to  his  own  account  must 
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be  treated  by  the  banker  as  the  cheqaes  or  Pabt  iil 
moneys  of  the  customer  alone.    The  banker  Cap.  vi. 
cannot  set  up  the  right  of  any  third  person.  ~ 
(Ad.  Con.  450.)     813. 

A  banker  cannot  recover  the  money  from  Banker  can- 

^  not  recover 

the  person  who  has  presented  a  cheque  and  {rom  person 

*  *  *  to  whom 

received  payment,  though  the  drawer  may  ^^*  *" 
have  overdrawn  his  account.      (Ad.  Con. 
453 ;  Chambers  v.  Miller,  13  C.  B.  (N.  S.) 
125.)    814. 

Where  a  cheque  is  dishonoured,  notice  of  Jjj^^^^^ 
dishonour  must  ordinarily  be  given  to  the  *  °^"®- 
drawer.  But  this  is  not  necessary,  if  there 
were  no  sufficient  effects  at  the  time  when 
the  drawer  would  reasonably  expect  the 
cheque  to  be  presented,  and  the  drawer  had 
no  reasonable  expectation  that  it  would  be 
paid.  {Carew  v.  Duckworth,  L.  R.  4  Ex. 
313.)    816. 

In  the  absence  of  a  special  contract  to  cheoue  on 

*  one  branch, 

the  contrary,  a  banker  may,  even  without  J^^SjJ^®*^, 
notice,  refuse  to  honour  a  cheque  at  one  il^^^^t!^. 
branch,  though  the  customer  has  a  balance  It  ano^er.* 
there,  if  at  another  branch  with  which  the 
customer  has  also  an  account,  there  is  a 
countervailing  debit,  so  that  the  bank,  as 
an  entire  concern,  has  not  assets  of  his  to 
meet  the  cheque.     {Oarnett  v.  M*Kewan, 
L.  R.  8  Ex.  10.)    816. 
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Part  III.      If  a  payee  or  his  transferee  or  a  third 

Tit.  II. 

Cap.  vi.  person  alters  the  date  of  a  cheque,  iPirheth^r 
.,,  .         to  an  earlier  or  later  date,  it  invalidates  the 
A^ul      cheque.    (Vance  v.  Lowther,  L  R  1  Ex.  D. 
176.)    817. 
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DEBTORS  AND  CREDITORS  GENERALLY. 

A  DEBT  is  a  sum  due.     81&  Part  IIL 

TTiT    TT 

It  is  not  essential  to  the  existence  of  a  cap.  vii. 
debt,  generally,  that  any  valuable  considera-  j^^^ 
tion  should  have  moved  from  the  creditor.  ^•*°^' 
(Trower,  2.)     819.  *'^"- 

Debts,  when  classified  according  to  the  ^^^  «* 
mode  in  which  they  are  evidenced,  are  of 
three  kinds :  judgment  debte,  specialty  debts, 
and    simple  contract  debts.     (Trower,   2.) 

820. 

A  judgment  debt  is  a  sum  payable  under  ^^^^^ 
a  judgment^  decree,  order,  or  rule,  either 
made  by  a  superior  Court  of  Common  Law 
or  of  Equity,  or  having  the  same  effect  as 
if  so  made.  (See  Sm.  Law  of  Prop.  5th 
ed.  pt.  2,  tit.  10,  c  3.)    82L 

Statutes  and  recofiniisances  are  now  dis-  statutes 

°  and  Tccog- 

used :  with  the  exception  of  recognisances  niu°«<»- 
to  the  Crown,  in  the  nature  of  a  statute 
staple.     (Trower,  202-3.)    822. 

It  is  enacted  by  the  Statute  of  West-  Ei«git 

Q3 
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Part  iil  minster  2,  13  Edw.  I.  c.  18,  that  when  a 

Tit.  IL  , 

('ap.vii.  debt  is  recovered  or  acknowledged,  or 
damages  adjudged  in  the  King's  Courts,  the 
plaintiff  shall  have  his  election  either  to 
have  a  writ  of  fieri  facias,  or  else  that  the 
sheriff  shall  deliver  to  him  all  the  chattels 
of  the  debtor  (saving  only  his  oxen  and 
beasts  of  the  plough),  and  also  one  half  of 
his  lands,  until  the  debts  shall  be  levied 
upon  a  reasonable  price  or  extent :  the  word 
"price"  referring  to  the  chattels,  and  the 
word  *'  extent  **  to  the  lands.  In  con- 
sequence of  this  statute,  a  writ  was  framed, 
under  which  the  sheriff  first  caused  the 
goods  and  chattels  to  be  appraised  by  a 
jury ;  and  if  they  were  insufficient  to  pay 
the  debt,  then  the  jury  put  an  annual  value 
on  the  land,  and  the  sheriff  delivered  the 
goods  and  chattels  and  a  moiety  of  the  land 
to  the  creditor  under  the  old  law,  or  the 
whole  under  the  statute  I  &  2  Vict.  c.  110, 
s.  11.  This  writ  was  called  a  writ  of  elegit, 
because  the  creditor  thereby  elected  to  sue 
out  execution  against  the  land,  instead  of 
proceeding  at  common  law  against  the  goods 
alone  by  writ  of  fieri  facias.    828. 

Warrant  of       In  consequencc  of  the  word  "  ackno wledc^e  " 

'ttomey  to  ^  ^ 

'jSlnt    ^^  ^^^  Statute  of  Westminster  2,  it  became  a 
common  practice,  when  money  is  boiTowed, 
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for  the  debtor  not  only  to  execute  a  bond  to  ^^''  JJ^- 

•'  Tit.  II. 

the  creditor,  but  aJso  a  warrant  of  attorney.  Cap.  viL 
addressed  to  two  or  more  attorneys,  authoris- 
ing them  to  acknowledge  a  judgment  for  the 
money,  which  enabled  the  creditor  to  sue 
out  a  writ  of  elegit  as  effectually  as  if  the 
judgment  had  been  obtained  in  an  adversary 
suit.     824. 

Under  the  stat  1  &  2  Vict.  c.  110,  s.  13, 2^"^^^^^ 
a  judgment  also  operates  as  a  charge,  in^g—^^l]^ 
Equity,  upon  the  real  estate  which  the 
debtor  has  or  afterwards  acquires,  or  of 
which  he  has  an  absolute  disposing  power 
exercisable  for  his  own  benefit ;  though  the 
benefit  of  the  charge  cannot  be  obtained 
until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  the  judgment.   826. 

As  to  judgments  entered  up  before  the  ft^tection 
Stat.  23  &  24  Vict,  c  38,  a  purchaser,  mort-  ^^^^^ 
gagee,  or  creditor  of  or  from  the  debtor  is  cI^to« 
not  bound  even  by  judgments  of  which  he  iSd^lntn. 
had  notice,  unless  registered  within  five 
years  before  the  conveyance  or  mortgage, 
or  before  the  accrual  of  the  creditor's  right. 
And  so  far  as  regards  the  extended  remedies 
of  the  stat.  1  &  2  Vict.  c.  110,  he  is  not  bound 
by  judgments  of  which  he  had  no  notice, 
though  they  are  registered.      So  that,  as 
regards  purchasers,  mortgagees,  and  credi- 
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^^il^-  tors,  in    order    to    subject    them    to    the 

Tit.  II.  ,  '' 

Cap.  VII.  extended  remedies  on  jndgments  under  the 
stat-  1  &  2  Vict.  c.  1 10,  both  notice  and 
registration  of  such  judgments  are  neces- 
sary  ;  but  in  order  to  subject  them  merely 
to  the  old  remedies  on  judgments,  prior  to 
the  stat.  1  &  2  Vict,  c  110,  registration  of 
such  judgments  will  suffice  without  notice 
of  them,  although  notice  will  not  suffice 
without  registration.     826. 

By  the  stat.  23  &  24  Vict.  c.  38,  s.  1, 
however,  no  judgment,  statute,  or  recogni- 
sance entered  up  after  the  23rd  of  July, 
1860,  will  affect  any  land,  as  to  a  honk  fide 
purchaser  for  valuable  consideration,  or  a 
mortgagee,  even  with  notice,  unless  a  writ 
or  other  due  process  of  execution  shall  have 
been  issued  and  registered  before  the  execu- 
tion of  the  conveyance  or  mortgage,  and  the 
payment  of  the  purchase  or  mortgage  money, 
nor  unless  such  process  shall  be  executed  and 
put  in  force  within  three  calendar  months 
from  the  time  when  it  was  registered.    827. 

And  by  the  stat.  27  &  28  Vict.  c.  112,  no 
judgment,  statute,  or  recognisance,  to  be 
entered  up  after  the  29th  day  of  July,  1864, 
will  affect  any  land  (of  whatever  tenure), 
unless  such  land  shall  have  been  actually 
delivered  in  execution,  by  virtue  of  a  writ 
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of  elegit  or  other  lawful  authority,  in  pur-  P^*"^  JJ^* 
suauce  of  such  judgment,  statute,  or  recog-  Cap.vii. 
nisance.     (s.  1.)     828. 

The  writ  or  other  process  must  be  regis- 
tered in  the  name  of  the  debtor;  and  no 
other  or  prior  registration  of  the  judgment, 
statute,  or  recognisance  is  to  be  necessary  for 
that  purpose,     (s.  4.)    829. 

By  the  stat.  8  Anne,  c.  4,  s.  1,  the  goods  Protection 

^  >  >  I  o  to  landlords 

of  a  tenant  for  a  term  of  years  may  not  be  J^^^ons. 
taken  in  execution,  unless  the  execution 
creditor  pay  the  rent  due.  But  it  has  been 
held  that  this  does  not  apply  where  the 
lease  has  expired  before  the  distress.  (Cox 
V.  Leigh,  L.  R.  9  Q.  B.  333.)    830. 

If  the  creditor  first  sues  out  a  writ  of  ^}«^^*|^ 
fieri  facias  against  the  debtor's  goods,  and 
they  are  insufficient  to  satisfy  the  debt,  he 
may  take  out  an  ele^t  against  his  lands  for 
the  remainder  of  the  debt.  And  this  is  the 
best  course.     88L 

All    decrees    and    orders    of  Courts    of  Decrees, 

rules,  and 

Equity,  and  all  rules  of  Courts  of  Common  gj^^^^f 
Law,  and  all  orders  in  matters  of  Bank-  J^d^ments 
ruptcy  and  Lunacy,  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses, 
is  or  are  payable,  have  the  effect  of  judg- 
ments in  the  superior  Courts  of  Common 
Law.     882. 
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^t"  1  P*  "^  J^^S^  of  ^^^  ^^  *®  superior  Courts  of 
Cap.VIL  Common  Law  may  order  that  any  stock, 
charsinff  funds,  or  shares,  or  the  income  thereof,  be- 
longing  to  a  judgment  debtor,  shall  stand 
charged  with  the  debt ;  and  such  order  has 
the  effect  of  a  charge.  (See,  on  the  subject 
of  judgments,  Sm.  Law  of  Prop.  5th  ed. 
Part  II.  Tit.  X.  Cap.  III.)  833. 
ttoe*thi***  ^^  regards  the  debtor  himself,  and  all 
SScutton"  others  but  purchasers  for  valuable  considera- 
b?uQ^"^  tion,  writs  of  execution  bind  his  goods  from 
the  time  of  the  teste.  But  the  property  in 
the  goods  is  not  altered  by  the  writ  until 
execution  and  sale  by  the  sheriff,  nor  even 
then,  so  long  as  anything  remains  to  be  done 
to  distinguish  them.  And  by  the  statute 
19  &  20  Vict.  c.  97,  s.  1,  "  No  writ  of  fieri 
facias  or  other  writ  of  execution,  and  no 
writ  of  attachment  against  the  goods  of  a 
debtor,  shall  prejudice  the  title  to  such 
goods  acquired  by  any  person  bon&  fide  and 
for  a  valuable  consideration  before  the  actual 
seizure  or  attachment  thereof  by  virtue  of 
such  writ ;  provided  such  person  had  not,  at 
the  time  when  he  acquired  such  title,  notice 
that  such  writ,  or  any  other  writ  by  virtue 
of  which  the  goods  of  such  owner  might 
be  seized  or  attached,  had  been  delivered  to 
and  remained  imexecuted  in  the  hands  of 
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the  sheriff,  under-sheriff,  or  coroner."   (Rose.  P^'*'*'  H^- 

*  ^  Tit.  it. 

636.)      834.  Cap.  VI  I. 

Notice  to  the  debtor  of  the  delivery  of  the 
writ  to  the  sheriff  is  constructive  notice  to 
the  trustee  of  a  deed  of  assignment  after- 
wards made  by  the  debtor  for  the  benefit  of 
his  creditors  ;  so  that  the  trustee's  title  will 
not  be  protected  by  the  Mercantile  Law 
Amendment  Act,  1856,  19  &  20  Vict.  c. 
97,  s.  1,  but  the  goods  are  bound  by  the 
delivery  of  the  writ  to  the  sheriff;  and 
therefore  the  title  of  the  execution  creditor 
will  prevail  against  the  deed.  {Hohson  v. 
TheUvson,  L.  K  2  Q.  6.  642.)    836. 

A  specialty  debt  is  a  debt  resulting  from  specialty 

debt. 

an  instrumentsealed  and  delivered.  (Trower^ 

139.)     836. 

A  specialty  debt  had  priority  over  a 
simple  contract  debt  in  the  payment  of  a 
testator's  or  intestate's  debts,  except  in 
bankruptcy.  (Chit.  Con.  7.)  But  this 
priority  is  abolished  by  the  stat.  32  &  33 
Vict.  c.  46.    837. 

A  simple  contract  debt  is  a  debt  not  simple  con- 

^  tract  debt. 

secured  by  deed  nor  evidenced  by  record. 
(Trower,  167.)    838. 

A  contract  of  debt  is  one  whereby  a  contract 

•^         of  debt. 

definite  sum  of  money  becomes  due  to  any 
person.    (Sm.  Merc.  Law,  537 ;  Trower,  1 , 2.) 

839. 
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Part  ITI.      Accounts  are  divisible  into  open,  stated, 

Tit.  II.  r      '  ' 

(Up.  VII.  and  settled  accounts.     840, 
DiTtnon  of       An  opcn  account  is  an  account  of  which 
^^^       the  balance  is  not  struck,  or  which  is  not 
*^*"*        accepted  by  both  parties.    84L 
S^imiu.         ^  stated  account  is  one  that  is  accepted 
by  both  parties.     This  acceptance  need  not 
be  expressed,  but  may  be  implied  from  cir- 
cumstances ;  as,  if  no  objection  is  made  to 
the  account  within  a  reasonable  time.   What 
is  a  reasonable  time  is  to  be  determined  by 
the  habit  of  business ;  and  the  usual  course 
is  required  to  be  followed,  imless  there  are 
special  circumstances  constituting  a  ground 
for  variation.    Between  merchants  acquies- 
cence is  presumed,  under  ordinary  circum- 
stances, after  a  lapse  of  several  posts.     (Sm. 
£q.  Manual,  13th  ed.  par.  457.)     842. 
Lj^foran      Moucy  Icut  foT  an  illegal  purpose  cannot 
p°^*  be  recovered  by  the  lender.     (Chit  Con. 

531.)    843. 
JJ^j^        The  general  rule  at  Common  Law  is  that 
paysbio.      |,j^g  Yekw  does  not  imply  a  contract  to  pay 
interest,  even  on  money  lent.    844. 

Interest  may  be  demanded,  not  only  where 
there  is  an  express  stipulation  for  it,  written 
or  verbal,  but  also  where  it  is  payable  by 
the  usage  of  trade  or  of  the  parties,  or 
in   the  case  of  an  overdue  bond,  bill,  or 
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promissory  note,  or  an  account  stated  fur  ^^'^'^^J^- 
money  lent,  or  on  money  compelled  to  Cap.  vii. 
be  paid  by  a  surety.  And  the  jury 
may  allow  interest  to  the  creditor,  on  any 
debt  or  sum  certain  from  the  time  when 
the  same  was  payable,  if  payable  from  a 
time  certain  under  a  written  instrument,  or 
if  payable  otherwise,  from  the  time  of  a 
written  demand,  with  notice  that  interest 
would  be  claimed.  Interest  at  4  per  cent,  is 
payable  on  a  judgment  debt.  (Sm.  Merc. 
Law,  545-7 ;  Trower,  78,  205-7,  304 ;  Rose. 
416-417;  Byles,  283-4;  Chit.  B.  433-7; 
Chit.  Con.  9th  ed.  600-4;  Ad.  Con.  6th 
ed.  1068 ;  3  &  4  Vict.  c.  42,  s.  28 ;  1  &  2 
Vict,  c-  110,  s.  17.)    845. 

Where  a  security  for  money  payable  on  a 
certain  day  stipulates  for  the  allowance  of  a 
certain  rate  of  interest  up  to  that  day,  in- 
terest at  the  same  rate  is  not  implied  after- 
wards. Interest  by  way  of  damages  for  the 
non-payment  of  the  debt  on  the  day  fixed 
may  be  given  by  the  Court  or  jury,  when 
the  creditor  or  his  estate  has  not  been  the 
cause  of  the  delay  in  payment,  and  it  would 
be  just  that  interest  should  be  paid ;  and  as 
a  rule  the  interest  stipulated  to  be  paid  up 
to  the  day  fixed  for  the  payment  of  the 
debt,  where  it  is  reasonable  and  usual,  may 
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Part  TIT.  well  be  adopted,  as  the  amount  of  such  da- 

TiT.  II.  r        ' 

Cap.  vii.  mages  for  the  detention  of  the  debt.  {Cook 
V.  Fowler,  L.  R.  7  H.  L.  27.)    846. 

Interest  Where  interest  is  expressly  made  payable 

coramencai.  u^der  an  instrument,  it  runs  from  the  date 
of  such  instrument  Where  interest  is  not 
expressly  made  payable  on  a  bill  or  note,  it 
runs  from  the  maturity  of  the  bill  or  note, 
as  against  the  acceptor  or  maker.  But  the 
drawer  or  indorser  of  a  bill,  or  the  indorser 
of  a  note,  is  only  liable  to  pay  interest  from 
the  time  he  receives  notice  of  the  dishonour. 
(Byles,  284^5  ;  Chit.  B.  436-7 ;  Ad.  Con. 
6th  ed.  1063.)     847. 

^«n  ,  Interest  ceases  to  run  after  a  tender  of  the 

intoront 


CUillMH. 


principal.    (Byles,  285-6 ;  Chit.  Con.  438-9.) 

848. 

Rate  of  In  the  absence  of  express  enactment  or 

interest.  , 

conti*act  as  to  the  rate  of  interest,  5Z.  per 
cent  is  usually  allowed.  But  the  jury  may 
reduce  or  increase  it.  Until  the  stat.  17  & 
18  Vict.  c.  90,  a  higher  rate  than  51.  per 
cent,  yearly  was  not  permitted  in  any  case 
to  which  the  law  against  usury  applied.  That 
law,  however,  did  not  apply  where  the  right 
to  recover  the  money  lent  was,  by  the  terms 
of  the  loan,  put  in  jeopardy ;  as  in  the 
case  of  bottomry  or  respondentia,  and  of 
annuities  for  lives.     And   by  the  statute 
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17  &  18  Vict.  c.  90,  by  one  act  of  national  Part  III. 

Tit.  II. 

wickedness,  the  laws  against  usury  were  re-  Cap.  vti. 
pealed,  so  far  as  they  do  not  afTect  pawn-  ~~ 
brokers.   (2  Ste.  Com.  90-91,  95  ;  Chit  Con. 
625,  626;  Byles,  287;  Chit.  B.  439.)  849. 

Compound  interest  is  interest  upon  in-  compound 

*  ^  interest. 

terest,  i.e.,  interest  on  a  balance  of  account 
in  which  the  debtor  is  debited  with  former 
interest  This  is  allowable  in  some  mercan- 
tile cases,  where  it  is  expressl}^  stipulated, 
or  where  there  is  an  implied  contract  for  it; 
as  where  the  parties  had  been  in  the  habit 
of  dealing  on  the  footing  of  allowing  it,  or 
where  it  is  the  practice  of  a  banking  house, 
of  which  the  customer  was  aware.  (Sm. 
Merc.  Law,  547 ;  2  Ste.  Com.  96 ;  Rose.  417 ; 
Chit.  Con.  10th  ed.  597.)     850. 

The  debtor  is  bound  to  tender  the  prin-  Tender. 
cipal  and  interest  at  the  proper  time,  with- 
out waiting  for  a  demand.     (Trower,  211 ; 
Chit  Con.  639.)     861. 

Bank  of  England  notes  payable  to  bearer 
on  demand  are  a  legal  tender  for  any  sum 
above  51.,  except  when  the  tender  is  made 
by  the  Bank  itself,  or  its  branches,  as  the 
debtor.  (3  &  4  WUl.  IV.  c.  98,  s.  6 ;  7  &  8 
Vict.  c.  32.)  Country  notes  or  cheques  are 
not  a  legal  tender,  if  objected  to  on  that 
ground.     (Sm.    Merc.    Law,   539;  Trower, 
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Part  III.  211;  Rosc.  482;  Chit  Con.  716,  717;  Ad. 

Tit.  II.  '  ' 

Cap.  VII.  Con.  lOM-6 ;  Byles,  9,  10.)     862. 

A  conditional  tender  (as,  for  instance,  a 
tender  of  a  sum  to  be  accepted  "  in  full  of 
all  demands,"  or  as  "the  balance  due")  is 
not  a  legal  tender,  that  is,  not  a  tender 
which  the  creditor  is  bound  to  accept.  Nor 
is  the  tender  of  a  sum  exceeding  the  debt, 
and  requiring  change.  (Sm.  Merc.  Law,  540; 
Trower,  211-212;  Rosc.  482;  Ad.  Con. 
1045-6.)     853. 

fhroTh  ttie      Sending  money  in  a  letter  by  post,  or 

Knk^'*  paying  it  into  a  bank,  by  request  of  the 
creditor,  is  equivalent  to  payment  directly 
to  him.    (Ad.  Con.  98 1 .)    854. 

wif  w*Sotof  When  a  creditor  accepts  a  bill  or  note  in 
payment,  he  thereby  virtually  agrees  to  give 
the  debtor  credit  for  the  time  which  it  has  to 
run,  except  in  the  case  of  rent  or  specialty 
debts,  or  unless  the  debtor  knew  the  bill  or 
note  to  be  of  no  value.  In  general,  it  is  no 
satisfaction  of  the  debt  or  demand,  until  it 
is  paid,  unless  the  creditor  agrees  to  accept 
it  as  cash,  or  has  been  guilty  of  laches  in 
enforcing  payment.  (Sm.  Merc.  Law,  451-2; 
Byles,  218,  235-9 ;  Rosc.  388,  472--3 ;  Chit. 
Con.  679,  680;  Ad.  Con.  928-9,  984.)    855. 

Puymcnt         If  a  crcditor  takes  a  cheque  in  payment  of 

bv  chcjuc.  ^  r    ^ 

his  debt,  and  it  is  dishonoured,  or  the  banker 
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fails,  the  creditor's  remedies  for  the  recovery  ^^rt  ill. 
of  the  debt  are  unaffected,  if  he  has  pre-  Cap.  vii. 
sented  it  in  due  time.   (Byles,  23;  see  supra, 
par.  809,  810.)    856. 

Payment  to  one  of  two  or  more  executors.  Payment  to 

*  one  execu- 

trustees,   or    joint  creditors,  is    sufficient.  ^'joST***' 
(Chit.  Con.  658;  Ad.  Con.  983-4, 1046.)  857.  "^^^^ 

The  taking  from  the  debtor  himself,  and  satufaction 
not  from  a  third  person  with  the  debtor's 
assent,  a  smaller  sum  of  money  in  lieu  and 
full  discharge  of  a  greater  ascei'tained  sum, 
does  not  amount  to  a  legal  satisfaction,  un- 
less the  time,  place,  or  manner  of  payment  of 
the  less  amount  may  by  possibility  be  more 
advantageous  to  the  creditor,  or  there  is  some 
other  consideration  to  save  the  transaction 
from  being  a  nudum  pactum,  or  unless  the 
acknowledgment  of  satisfaction  is  by  deed. 
So  that  although  a  man  may  give,  in  satis- 
faction of  a  debt  of  1002.,  a  horse  worth  5Z., 
yet  if  he  gives  52.,  it  is  not  a  satisfaction. 
(3  Ste.  Com.  353;  Broom  Com.  422-3 ;  Selw. 
135-6;  Chit.  Con.  659,  660;  2  Sm.  L.  C. 
290,  291,  295,  296-^ ;  Rose.  443 ;  Ad.  Con. 
974-980 ;  Byles,  215,  216.)    858. 

The  payment  of  money  will  sometimes  be  Presump- 

tion  of 

presumed,  from    lapse  of  time  and  other  i»y™e°t. 
circumstances,  independently  of  the  Statute 
^{  Limitations.     (Chit.  Con.  660.)    859. 


nos 
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Part  III. 

Tit.  II. 

Cap.  VII. 

Proof  of 
{layment  or 
non-pay- 
ment. 


Receipts. 


('onnect4><l 
ac-count«. 


Appropria- 
tion oi 
IMymentH. 


Although  a  receipt  was  given,  the  debtor 
may  prove  payment  by  oral  testimony ;  or 
the  creditor  may  prove  that  in  reality  no 
payment  was  made.  (Trower,  212 ;  Chit. 
Con.  669.)    860. 

Receipts  for  21,  and  upwards  now  requii*e 
a  penny  stamp,  and  no  more.  The  stamp 
cannot  be  added  after  they  have  been  written, 
except  within  fourteen  days  on  payment  of 
the  duty  and  5L,  or  one  calendar  month  on 
payment  of  the  duty  and  lOL  (Sm.  Mei-c. 
Law,  5o2  ;  Trower,  212 ;  Chit.  Con.  670 ; 
23  Geo.  III.  c.  49,  s.  14;  65  Geo.  Ill  c.  55, 
s.  11 ;  16  &  17  Vict.  c.  59.)     86L 

The  debtor  is  bound  to  provide  the  paper 
and  writing  materials,  and  the  stamp,  if 
necessary,  for  the  receipt.  (Ad.  Con.  1046.) 
But  the  creditor  is  bound  to  pay  him  for 
the  stamp.     862. 

In  the  case  of  connected  accounts  of  debts 
and  credits,  the  balance  only  is  recoverable, 
whether  at  Law  or  in  Equity.  (Sm.  Eq. 
Manual,  13th  ed.  par.  660.)    863. 

Where  a  creditor  has  two  debts  due  to  him 
from  the  same  debtor  on  distinct  accounts, 
the  general  law  as  to  the  appropriation  of 
payments  made  by  the  debtor  is  this:  the 
debtor  is  entitled  to  apply  the  pa^  ments,  at 
the  time  of  making  them,  in  such  manner  as 
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he  thinks  fit.  In  default  of  appropriation  by  ^^*t  hi. 
the  debtor,  whether  evidenced  (as  it  may  be)  Cap.  vii. 
by  his  previous  conduct,  or  subsequent  de- 
clarations, or  by  other  circumstances,  the 
creditor  is  entitled  to  determine  the  applica- 
tion of  the  sums  paid.  And  if  neither  does 
so,  the  law  implies  an  appropriation  of  such 
payments  to  the  earlier  debt  And  where 
separate  matters  are  treated  as  one  entire 
account  by  all  parties,  the  payment  is  deemed 
to  be  made  in  discharge  of  the  earlier  items 
of  debt.  {Merrvman  v.  Ward,  1  John.  & 
Hem.  376;  Story's  Eq.  Jur.  §  459a,  4j59flr; 
Trower,  212;  Eosc.  471-2;  Tudor  Ca.  on 
M.  L.  17,  20,  23-4  ;  Chit.  Con.  665-8 ;  Ad. 
Con.  985,  987  ;  Hooper  v.  Keay,  L.  R.  1  Q. 
B.  D.  178.)  864. 
If  a  debtor  induces  a  creditor  to  execute  Frauds  on 

,  •  CToditora, 

a  deed  of  composition,  by  a  gift,  or  by  mis-  v"^^^. 
representation  or  concealment  of  the  state  of  ^««^ 
his  affairs,  the  deed  is  void.  And  any  secret 
agreement  for  securing  to  one  of  the  creditors 
who  are  parties  to  a  composition  deed,  any 
advantage  not  enjoyed  by  the  rest,  is  fraudu- 
lent and  void.  (Ad.  Con.  908-9 ;  Atkinson 
V.  Denhy,  7  Hurl.  &  Norm.  934 ;  Dauglisk 
V.  Tennent,  L.  R  2  Q.  B.  49.)     865. 

A  guaranty  is  a  promise  to  be  responsible  Ouaranty. 
for  the  payment  of  a  debt  or  the  performance 


ition 
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Part  III.  of  a  duty,  in  case  another  person,  who  is,  or 
Cap.  vii.  is  supposed  to  be,  primarily  liable  to  such 
payment  or  performance,  fails  to  pay  or 
perform  the  same.  (Wharton;  Sm.  Merc. 
Law,  463;  2  Ste.  Com.  103;  Rose.  329; 
Chit  Con.  456 ;  Ad.  Con.  564^6 ;  MourU- 
Stephen  v.  Lakeman^  L.  R  5  Q.  B.  613 ; 
7  Q.  R  (Ex.  CL)  196 ;  7  H.  L.  17.)    866. 

Care  must  be  taken  not  to  treat  as  a 
guaranty  (which  is  an  actual  promise)  a 
mere  proposal  or  offer  of  a  guaranty,  accept- 
ance of  which  requires  to  be  notified  to  the 
maker,  before  it  constitutes  a  binding  con- 
tract    (Ad.  Con.  7th  ed.  853.)    867. 

It  is  not  necessary  that  the  person  so 
primarily  liable  should  have  requested  the 
person  giving  the  guaranty  to  become 
answerable,  or  should  be  in  any  manner  a 
party  to  it  (Chit  Con.  463;  Heffield  v. 
Meadows,  L.  R  4  C.  R  595,  599.)  868. 
onepcrHon       Whcrc  A.  has   induced  a  tradesman  to 

inducing  a 

LVsIroX"  deliver  goods  to  H.,  the  question  frequently 
arises,  whether  the  goods  were  actually  sold 
to  A.,  though  delivered  to  B.,  or  whether 
they  were  sold  to  B.,  and  A.  only  became 
surety  for  the  price.  And  so  where  A.  has 
induced  a  person  to  do  work  for  B.,  the 
question  often  occurs,  whether  the  work  is 
to  be  debited  to  A.  though  done  for  R,  or 


t<p  Hupply 
^utxiji  to 
aiiutlicr 
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whether  it  was  to  be  debited  to  B.,  and  A.  ^j^''  ™- 

'  Tit.  11. 

only  became  surety  for  B.  And  this  is  to  Cap.vil 
be  determined,  not  simply  by  a  regard  to 
the  words  of  the  guaranty,  but  from  the 
character  and  situation  of  the  parties  and 
all  the  circumstances.  Thus  the  words  "  I 
will  see  you  paid;"  may  mean  either,  "I 
will  pay  you;"  or  "you  shall  be  paid  by 
the  principal  debtor,  and  if  he  does  not  pay 
you,  I  will  be  surety  for  the  payment." 
(Sm.  Merc.  Law,  468 ;  Rose  329-330 ;  Chit. 
Con.  464} ;  Ad.  Con.  565  ;  Mountatephen  v. 
Lakeman,  L.  R  5  Q.  B.  613 ;  7  Q.  B.  (Ex. 
Ch.)  196;  7H.  L.  17.)    869. 

In  consequence  of  the  4th  section  of  the  Enactments 
Statute  of  Frauds,  29  Car.  II.  c.  3,  no  action  statute  of 

Frauds  as  to 

can  be  brought  to  charge  the  defendant  upon  g^uuimties. 
any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person, 
unless  the  agreement  upon  which  such 
action  is  brought,  or  some  memorandum  or 
note  thereof  (iDcluding  the  names  of  the 
parties)  is  in  writing,  signed  by  the  party 
to  be  charged  therewith,  or  some  other 
person  lawfully  authorised  by  him.  (Sm. 
Merc.  Law,  463 ;  2  Ste.  Com.  103 ;  Ad.  Con. 
53,  565 ;  Williams  v.  Lake,  2  EIL  &  Ell. 
349.)  The  writing,  however,  is  only  neces- 
sary by  way  of  proof  of  the  contract,  not  to 

B 
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l*^T  III.  constitute  it.     (Sm.  Merc  Law,  472 ;  1  Sm. 

Tit.  II, 

Cap.  vii.  L.  C.  272.)  And  the  statute  does  not  apply 
where  an  order  for  goods  is  given  by.  and 
credit  given  to,  one  person  for  the  use  of 
another;  for  the  debt  in  that  case  is  the 
debt  of  the  person  giving  the  order.  The 
statute  only  applies  to  promises  to  answer 
for  the  debt,  default,  or  miscarriage  of 
another,  for  which  that  other  person  him- 
self is  liable,  whether  such  promises  are 
made  before  or  after  the  debt,  default,  or 
miscarriage.  And  hence,  if  A.  says,  "Let 
B.  have  these  articles,  and  if  he  do  not  pay, 
I  will,"  the  statute  applies ;  so  that  a  writing 
is  required.  But  if  A.  had  said, "  Let  B. 
have  these  articles  on  my  account,"  or  "  Let 
B.  have  these  articles,  and  charge  me  with 
them,"  no  writing  would  be  required ; 
because  B.  would  not  be  liable  at  all,  inas- 
much as  the  articles  were  in  fact  purchased 
by  A.,  though  delivered  by  his  direction  to 
B.  (Sm.  Con.  84-5;  Broom  Com.  382; 
Chit.  Con.  463,  466 :  Ad.  Con.  64-5,  564-5.) 

870. 

The  statute  does  not  apply  to  a  case 
where  the  result  of  a  promise  by  one  person 
to  pay  the  debt  or  perform  the  duty  of 
another,  is  to  extinguish  or  satisfy  the 
liability  of    such    other   person,   by  sub- 
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stituting  the  former  in  his  stead;  as  if  A.  Part  III. 
agree  to  pay  B/s  debt  to  C,  if   C.  will  Cap.Vil 
discharge  B.  from  arrest  under  a  ca.  sa. 
(Rose.  330;    Chit.  Con.  468-9;   Ad.  Con. 
55-6.)     871. 

The  statute  does  not  apply  to  promises 
not  made  to  the  person  to  whom  the  original 
debtor  is  liable;  so  that,  if  made  to  the 
debtor  or  to  a  third  person,  the  promise 
need  not  be  in  writing.  (Sm.  Con.  89; 
Broom  Com.  383 ;  1  Sm.  L.  C.  264 ;  Chit. 
Con.  469.)    872. 

But  the  statute  applies  to  promises  to 
answer  for  another's  default  or  miscarriage, 
though  it  be  a  tort  imconnected  with  breach 
of  contract.  (Broom  Com.  384;  Ad.  Con. 
54.)    873. 

In  consequence  of  the  statute  19  &  20  considem- 

-*-  tion  for  » 

Vict.  c.  97,  s.  3,  it  is  no  longer  necessary  fir^»a'a°ty 
that  the  consideration  for  a  guaranty  should 
appear  in  or  by  inference  from  a  written 
document.  (Sm.  Con.  89,  90 ;  Broom  Com. 
381;  2  Ste.  Com.  103-4;  Chit.  Con.  470; 
Ad.  Con.  61,  565.)    874. 

But  if  required  by  the  opposite  party,  the 
person  asserting  a  claim  imder  a  guaranty 
must  show  a  good  legal  consideration  for  it. 
The  antecedent  existence  of  a  debt,  default, 
or  miscarriage,  in  respect  of    which    the 

r2 


364  DEBTORS  AND  CREDITORS. 

Part  III.  guaranty  is  given,  does  not  of  itself  con- 
Cap.vil  stitute  such  a  consideration.  But  it  need 
not  be  shown  that  there  was  an  adequate 
consideration.  (Sm.  Merc.  Law,  470;  Ad. 
Con.  567 ;  Chit.  Con.  457.)  As  to  what 
constitutes  a  consideration,  see  supra,  par. 

174-7.    876. 

It  is  sometimes  doubtful  whether  a  written 
guaranty  is  limited  or  unlimited  as  to  time 
or  amount,  or  whether  a  written  guaranty 
to  a  certain  amount  is  limited  to  secure  that 
amount  on  one  transaction,  or  whether  it  is 
a  continuing  guaranty  to  that  amount  from 
time  to  time.  In  such  cases,  parol  evidence 
of  the  circumstances  is  admissible  to  fill  up 
that  on  which  the  guaranty  is  silent,  by 
ascertaining  what  was  the  scope  and  object 
of  the  intended  guaranty.  {Coles  v.  Pack, 
L.  R  5  C.  P.  65  ;  Heffield  v.  Meadows,  L.  R. 
4C.  R595.)  876. 
Extent  of         Where  a  contract  of  suretyship  is  under 

liability.  •'         * 

seal,  and  the  duration  of  the  liability  is  not 
limited,  the  surety  has  no  means  of  escape 
from  the  contingent  liability,  unless  he  has 
reserved  to  himself  such  a  power;  and,  there- 
fore, doubtful  contracts  of  suretyship  under 
seal,  which  the  surety  has  no  means  of  re- 
voking, are  construed  in  favour  of  the  surety, 
so  as  to  narrow  rather  than  enlarge  his  lia- 
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bility.  But  in  the  case  of  a  surety  by  simple  I)'^»t  III. 
contract,  though  of  course  the  surety  is  liable  Cap.  vii. 
for  all  advances  or  supplies  made  on  the 
faith  of  his  promise  while  it  remains  un- 
revoked, yet  he  maj-  at  any  time  revoke 
such  promise  and  discharge  himself  from 
future  liability,  by  giving  notice  to  that 
effect.  (Ad.  Con.  570-1,  574;  Chit.  Con. 
475-7.)    877. 

Entire  good  faith  is  required  between  a  Mwroprc 
debtor,  creditor,  and  sureties.     And  if  the  p^ctiHcii  uu 

'  '  a  surety- 

surety  or   person   giving   the    guaranty  is 

misled,   to  the   knowledge  of    the   person 

receiving  it,  by  a  material  misrepresentation 

or  concealment  of  the  terms  of  the  contract, 

or  of   circumstances    which    the   creditor 

ought  to  have  disclosed,  the  suretyship  or 

guaranty  is  ineffectual.     (2  Ste.  Com.  104  ; 

Ad.  Con.  581 ;  Chit.  Con.  478 ;  Lee  v.  Jones, 

14  C.  B.  (K  S.)  386 ;  17  C.  B.  (N.  S.)  482.) 

878. 

A  surety  or  person  giving  a  guaranty  is  J}*^^^\jJJ[;. 
discharged — 1,  If  the  principal  debtor  or 
co-surety  is  released  by  the  creditor,  unless 
the  surety  has  expressly  agreed  that  a  release 
of  the  principal  debtor  shall  not  have  the 
effect  of  discharging  the  surety ;  or  unless 
the  liability  of  the  surety  has  accrued, 
and  the  remedies  against  him  are  reserved. 
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Part  III.  2.  If  the  debt  or  demand  is  otherwise  ex- 
Trr.  11.      . 

Cap.  VII.  tinguished,  as  between  the  principal  parties. 
"  3.  If  the  remedy  is  suspended  by  a  binding 
contract  between  them,  without  the  surety's 
consent.  4.  If  the  loss  is  attributable  to 
some  fault,  other  than  forbearance,  on  the 
pai't  of  the  creditor.  5.  If  the  terms  of  the 
original  agreement  between  the  creditor  and 
the  principal  debtor  are  altered  by  them 
without  the  surety's  assent,  and  in  a  way 
that  may  prejudice  him;  at  least  if  he 
entered  into  the  contract  with  any  know- 
ledge of  the  terms  of  the  original  agreement 
affected  by  the  alteration.  6.  If  the  creditor 
is  chargeable  with  any  improper  act  or 
omission  injurious  to  the  surety.  (2  Ste. 
Com.  104 ;  Byles,  227-234 ;  Ad.  Con.  676- 
581 ;  Bulge,  163 ;  Chit  Con.  478-480,  483; 
Rose.  331.  And  see  Lawrence  v.  Wcdmsley^ 
12  C.  B.  (N.  S.)  799,  811 ;  Orecnoivgh  v. 
McClelland,  2  Ell.  &  Ell.  424,  429 ;  Bailey 
V.  EdwardSy  4  Best  &  Sm.  76 1 ;  Union 
Bank  of  Manchestei*  v.  Beech,  3  Hurl.  &  Colt. 
672 ;  Harrison  v.  Seymour,  L.  R.  1  C.  P. 
618;  WvJff  V.  Jay,  L.  R.  7  Q.  B.  766; 
Sanderson  v.  Aston,  L.  R.  8  Ex.  73 ;  Liqui- 
dators of  Overend  Jk  Co,  v.  Liquidators  of 
Oriental  Financial  Corporation,  L.  R.  7  H. 
L.  348 ;  Svnre  v.  Redman,  L.  R  1  Q,  B.  D. 
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541 ;  Polak  v.  Everett,  L.  E.  1  Q.  B.  D.  (Ap.)  P^bt  ni. 
669 ;  The  Croydon  Oaa  Company  v.  Dick--  Cap.  vii. 
inson,  L.  R  1  C.  P.  D.  707  ;  2  C.  P.D.  (Ap.)  ^ 

46.)    879. 

If  the  creditor  accepts  payment  from  the 
principal  in  good  faith^  but  it  is  afterwards 
set  aside  as  a  fraudulent  preference,  it  does 
not  discharge  the  surety.  {Petty  v.  Cooke, 
L  R.  6  Q.  B.  790.)    880. 

The  mere  giving  time,  or  even  a  verbal 
promise  not  to  press  or  not  to  sue,  without 
any  binding  contract  with  the  principal 
debtor  not  to  do  so,  will  not  discharge 
those  who  stand  in  the  position  of  sureties. 
(Ad.  Con.  677 ;  Chit.  Con.  482-4 ;  Byles,  228, 
233;  Black  v.  Ottoman  Bank,  15  Moore 
P.  C.  472.)  And  it  has  been  repeatedly 
held  (but  contrary  to  principle,  as  the 
writer  submits)  that  a  contract  to  give 
further  time  does  not  discharge  the  surety, 
if  it  is  agreed  between  the  creditor  and  the 
principal  debtor,  when  further  time  is 
given,  that  the  surety  shall  not  thereby  be 
discharged.  (Boaler  v.  Mayor,  19  C.  B. 
(N.  S.)  76.)  And  a  creditor  who  has  two 
principal  debtors  may  bind  himself  to  one 
of  them  (in  any  way  short  of  an  absolute 
release)  to  give  him  time,  or  even  not  to 
sue  him,  without  prejudicing  his  right  of 
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PabtIIL  recourse    against    the    other.      {Swire   v. 
Cap.Vil  Redman,  L.  R.  1  Q.  B.  D.  536,  541.)    881. 
On  a  continuing  guaranty  for  a  person 
employed,  if  the  employer  discovers  that 
the  person   employed  has  been  guilty  of 
dishonesty  or  breach  of  duty,  in  the  course 
of  the  service,  and,  instead  of  discharging 
him,  continues  to  employ  him,  ^without  the 
surety  being  aware  of  the  dishonesty  or 
breach  of  duty,  and  consenting,  expressly, 
or  impliedly,  to  the  person  employed  being 
80  retained,  the  employer  cannot  afterwards 
have  recourse  to  the  surety  in  respect  of 
any  dishonesty  or  breach  of  duty,  during 
the  subsequent  service.     {Phillips  v.  Foxall, 
L.  R.  7  Q.  B.  666 ;  Sanderson  v.  Aston,  L.  R. 
8  Ex.  73.)     882. 
m^S^""**"      ^^^  principal  debtor  is  bound  to  reimburse 
surety.        Q^^  surcty  for  any  payment  which  he  is  com- 
pelled to  make  as  surety.    (2  Ste.  Com.  156 ; 
Chit.  Con.  485.)     883. 
wirety  to         ^^   indeed   as  soon  as   the  principal 
fuJb^*     makes  default,  the  surety  may  discharge 
the  liability,  and  compel  the  principal  to 
reimburse  him.     (Ad.  Con.  582, 585  ;  Byles, 
236.)     884. 
^^^  **'     If  fl-  debtor  has  obtained  his  discharge  in 
•urotj.        bankruptcy,  he  is  discharged  from  personal 
liability  to  his  surety,  as  well  as  to  the 
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creditor  himself.     But  the  creditor  may  still  I*abt  ill. 

Tit.  11. 

recover  against  the  surety;  and  the  creditor,  Cap.vil 
or  the  surety  (if  the  surety  pay  the  debt), 
may  prove  against  the  debtor  s  estate  under 
the  bankruptcy.  The  surety  is  not  dis- 
charged ;  because  bankruptcy  is  the  act  of 
the  law,  and  this  is  one  of  the  very  things 
the  consequences  of  which  the  suretyship 
was  intended,  not  to  be  relieved  from,  but 
to  guard  against,  and  provide  for.  885. 
But  if,   by  deed,   there    is   an  absolute  when  a 

surety  is 

release   of  the   debt  itself,  or  an  absolute  *«ieased  by 

'  the  reloaHc 

release  of  the  principal  debtor,  without  a  debtor. 
reservation  of  the  remedies  against  the 
surety  capable  of  being  construed  as  a 
qualijBcation  of  the  release  of  the  debtor, 
the  surety  is  discharged ;  because  the  debt 
is  extinguished.  So  that  if  a  creditor 
becomes  a  party  to  a  composition  deed 
releasing  the  debtor  "  in  like  manner  as  if 
he  had  obtained  a  discharge  in  bankruptcy," 
the  creditor  thereby  releases  the  surety; 
because  the  creditor  thereby  voluntarily 
discharges  the  debtor  from  paying  the  debt 
which  he  might  otherwise  have  paid.  But 
it  has  been  held  (though  improperly,  as  the 
writer  submits)  that  the  surety  will  not  be 
so  released,  if  by  the  deed  the  creditor 
expressly  or  impliedly  stipulates  with  the 

r3 
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^Ji^'^  H^  debtor  that  the  surety  shall  not  be  released 

Tit.  II.  ,  .  .  . 

Cap. VII.  from  his  liability  to  the  creditor;  and,  on 
the  other  hand,  that  the  debtor  shall  not  be 
released  from  his  liability  to  the  surety.  In 
such  case  the  release  of  the  debtor  will  be 
construed,  not  as  a  release,  but  as  a  covenant 
not  to  sue  him.  The  stipulation  of  the 
debtor  that  the  surety  shall  not  be  released, 
is  construed  as  involving  a  stipulation  that 
he  himself  (the  debtor)  shall  remain  liable 
to  the  surety.  {Bateaon  v.  OoaliTig,  L.  R.  7 
C.  P.  9 ;  Cragoe  v.  Jones  (a),  L.  R  8  Ex. 
81.)    886. 

conteibu-         If  one  of  two  or  more  sureties,  or  other 

tiou  oetwoon 

«iiroti<».  joint  debtors,  not  being  general  partners, 
pays  more  than  his  proportion  of  the  de* 
mand,  he  may,  even  at  Law,  compel  a  con- 
tribution from  the  other  or  others.  (Chit. 
Con.  486 ;  Byles,  8,  235 ;  Ad.  Con.  588-4 ; 
Reynolds  v.  Wheeler,  10  C.  B.  (N.  S.)  561.) 
t^wSfn  tort-  ^^^  ^^  general  there  is  no  right  of  confcribu- 
fo:ii!ora.       ^^j^  between  tort-feasors,  where  damages 

have  been  recovered  against  one.     (Chit. 

Con.  543.)    887. 
Right  of         By  the  statute  19  &  20  Vict.  c.  97,  s.  6. 
SJJ^ties.    "  Every  person  who,  being  surety  for  the 

(a)  In  this  case  two  Judges  held  that  the  surety  was 
released  by  a  ooxnposition  deed,  but  the  third  Judge  (with 
Mr.  Baron  Channel!,  who  had  ceased  to  be  a  member  of 
the  Court)  held  that  the  surety  was  not  released. 
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debt  or  duty  of  another,  or  being  liable  with  Pabt  III. 
another  for  any  debt  or  duty,  shall  pay  such  Cap. Vli. 
debt  or  perform  such  duty,  shall  be  entitled 
to  have  assigned  to  him,  or  to  a  trustee  for 
him,  every  judgment,  specialty,  or  other 
security  which  shall  be  held  by  the  creditor 
in  respect  of  such  debt  or  duty,  whether  such 
judgment,  specialty,  or  other  security  shall 
or  shall  not  be  deemed  at  Law  to  have  been 
satisfied  by  the  payment  of  the  debt  or  per- 
formance of  the  duty,  and  such  person  shall 
be  entitled  to  stand  in  the  place  of  the 
creditor."     888. 

An  action  lies  for  making  a  false  repre-  Loidxenter- 

den's  Act,  bh 

sentation  of  the  character  and  solvency  of  torepreaen- 

*'  tations  or 

another,  whereby  the  plaintiff  was  induced  to  "»"»»«»• 
give  credit  to  him,  and  has  thereby  suffered 
loss,  if  such  representation  was  fraudulent, 
and  not  made  bon&  fide  under  a  belief  of  its 
truth.  But  no  action  can  be  brought  to  charge 
any  person,  by  reason  of  any  representation 
or  assurance  as  to  the  character,  conduct, 
credit,  ability,  trade  or  dealing  of  any  other 
person,  that  he  may  obtain  credit,  money,  or 
goods,  unless  it  is  in  writing,  signed  by  the 
party  to  be  charged  therewith,  and  not  by 
his  agent.  (Sm.  Merc.  Law,  481 ;  Rose.  557; 
9  Geo.  IV.  c.  14,  s.  6 ;  Swift  v.  Jeivabury, 
L.  R.  9  Q.  B.  (Ex.  Ch.)  301.)    889. 
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PabtIII.      One  ground  of  defence,  either  total  or 

Tit.  II.  ^    ^  «.        rr. 

Gap.yii.  partial,  is  set-off.  This  is  not  a  mere  com- 
Set-off.  mon  lawright  to  reduce  or  defeat  a  plaintiff's 
demand:  it  is  a  statutory  right  (b)  of  enforcing 
in  the  same  action  a  cross  claim  for  which  a 
distinct  action  might  have  been  maintained 
by  the  defendant  against  the  plaintiff.  (Chit. 
Con.  752-3.)  Thus,  if  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  or 
if  either  party  is  sued  as  executor  or  ad- 
ministrator, where  there  are  mutual  debts 
between  the  testator  or  intestate  and  the 
other  party,  one  debt,  if  of  definite  amount, 
and  in  the  same  right,  and  recoverable  by 
action  by  the  party  pleading  it,  may  be  set 
off  against  the  other.  Unliquidated  damages 
or  other  unascertained  amount  cannot  be 
set-off.  (2  Geo.  II.  a  22,  s.  13 ;  8  Geo.  11. 
c.  24,  s.  4 ;  Ad.  Con.  988-994  ;  Selw.  166-9  ; 
Rose.  475,  477-8;  Cliit.  Con.  752-764; 
Alliance  Bank  v.  Holford,  16  C.  B.  (N.  S.) 
460  ;  Semenza  v.  Brinaley,  18  C.  B.  (N.  S.) 
467 ;  Best  v.  Hill,  L.  R.  8  C.  P.  10.)   And  a 

(6)  It  iB  not  proposed  to  go  into  this  subject,  regarded  as 
a  matter  of  practice  or  procedure  depending  on  Statatee 
or  Orders  ;  but  simply  to  notice  a  few  points  relating  to 
it,  when  viewed  as  a  matter  of  Common  Law  Jurispm- 
denoe,  before  the  Judicature  Acts,  by  which  the  relative 
remedies  of  persons  having  counter-claims  are  materially 
affected. 
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set-off  cannot  be  pleaded,  unless  an  action  P^R^  ^^l- 

Tit.  II. 

could  be  maintained  for  the  debt  com-  Cap.vii. 
prised  in  the  set-off.  And  hence  a  debt 
for  which  an  infant  cannot  be  sued,  can- 
not be  pleaded  as  a  set-off  to  a  debt 
due  to  him,  on  which  he  is  suing.  (Rawley 
V.  Raivley,  L  R  1  Q.  B.  D.     (Ap.)  460.) 

890. 

In  an  action  by  the  payee  of  a  joint  and 
several  promissory  note  against  one  who,  to 
the  knowledge  of  the  payee,  joined  in  it  as  a 
security  only,  the  surety  may  plead  byway  of 
equitable  defence  a  set-offdue  from  the  payee 
to  the  principal,  arising  out  of  the  same 
trEinsaction  out  of  which  the  liability  of  the 
surety  arose.  (Becha^aiae  v.  Lems,  L.  R.  7 
C.  P.  372.)     891. 

A  debt  may  be  released  either  by  the  Release. 
express  act  of  the  creditor,  or  by  opera- 
tion of  law.  No  particular  form  of  words 
is  necessary  to  constitute  a  release.  Thus, 
a  covenant  not  to  sue,  without  any  limit 
as  to  time,  is  a  release.     (Chit.  Con.  687-8.) 

892. 

If  the  release  is  under  seal,  no  considera- 
tion need  be  shown.  If  it  is  not  imder  seal, 
it  will  be  inoperative  without  a  considera- 
tion, though  it  is  in  writing,  and  though  the 
creditor  accepts  part  of  the  debt  expressly 
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Pabt  hi.  in  full  of  all  demands.    (Chit.  Con.  687 ; 

Tit  II 

CAP.Vii.  Ad.  Con.  974.)     893. 

A  person  cannot  release  all  future  causes 
of  action  that  may  arise.  (Chit.  Con.  689 ; 
Ad.  Con.  921.)    894. 

A  release  by  operation  of  law  takes  place 
in  various  cases :  as  where  a  creditor  appoints 
his  debtor  to  be  his  executor,  who  acts,  and 
yet  of  course  cannot  sue  himself;  or  where  a 
creditor  marries  his  or  her  debtor.  (Chit. 
Con.  694 ;  Ad.  Con.  922.)    895. 

A  release  of  a  debt  or  of  a  claim  to  damages 
by  one  joint  creditor  is  in  law  a  release  by 
both  or  all.     (Chit.  Con.  691.)    896. 

An  unqualified  release  of  one  of  two  or 
more  joint  or  joint  and  several  debtors  or 
contractors  is  a  discharge  of  both  or  all. 
(Rose.  474-5  ;  Chit.  Con.  691-3 ;  Ad.  Con. 
920  ;  Byles,  51,  229.)  897. 
Mtn-otiuui        Where  more  writs  of  fi.  fa.  than  one, 

«>no  writ  of 

vimo  SL*o  **  ftgfli'18*^  ^^6  same  debtor,  are  placed  in  the 
wSuodobtor.  hands  of  the  sheriff  at  the  same  time,  by  two 
or  more  creditors,  there  (imless  there  is  a  sum 
due  for  rent  equal  to  the  value  of  the  goods, 
in  which  case,  he  may  return  nulla  bona) 
he  should  levy  under  both  or  all  the  writs, 
and,  when  he  has  seized,  he  should  give 
priority  to  each  in  the  order  in  which  they 
came  into  his  hands.    But  if  the  goods  are 
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not  sufficient  to  satisfy  more  than  the  first  ^^^'^  ^^^* 
writ  or  writs,  he  may  return  nulla  bona  to  Cap.  VIL 
the  subsequent  writ  or  writs.    (Dermis  v. 
Wheiham,  L.  B.  9  Q.  B.  345.)    898. 
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CHAPTER  VIII. 


Registra- 
tion. 


SHIPOWNERS  AND  CHARTEREllS  (a). 

Part  III.  WiTH  the  exception  of  certain  small  coasting 
Cap.viii.  vessels,  ships  must  be  registered,  in  order  to 
have  the  privileges  of  British  ships,  i.e.,  the 
right  to  assume  the  national  flag  and  cha- 
racter, and  the  right  to  the  protection  that 
it  affords.  (Sm.  Merc.  Law,  182-3,  189  ;  2 
Ste.  Com.  249;  17  &  18  Vict.  c.  104,  ss.  19, 
102;  31  &  32  Vict.  c.  129.)    899. 

The  property  of  every  British  vessel  is  to 
bo  considered  as  divided  into  sixty-four 
equal  parts  or  shares ;  and  no  person  can  be 
registered  as  owner  in  respect  of  a  fractional 
part  of  a  share  or  any  proportion  not  being 
a  sixty-fourth  part.    900. 

No  more  than  thirty-two  individuals  are 
entitled  to  register  at  the  same  time  as  legal 

(a)  The  statute  which  consolidated  the  Acts  relating  to 
Merchant  Shipping  is  the  17  &  IS  Vict  c.  104.  This 
was  amended  by  the  statute  18  &  19  Vict  c.  91 ; 
25  &  26  Vict.  c.  63  ;  80  &  81  Vict.  c.  124  ;  31  &  82  Vict, 
c.  129  ;  82  &  88  Vict.  c.  11  ;  84  &  85  Vict  a  110 ; 
35  k  86  Vict  c.  78  ;  and  86  ft  87  Vict  c.  85. 


Shares  In  a 
ship,  and 
number  of 
roKutered 
eharo- 
holders. 
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owners  in  severalty  of  distinct  shares  of  a  ^^^  JJ^- 
ship.  But  any  number  of  persons,  not  ex-  Cap.viii. 
ceeding  five,  may  register  as  joint  owners  of 
the  ship,  or  any  share  in  her;  and  these 
joint  owners,  whether  entitled  by  purchase 
or  transmission,  are  to  be  considered  as 
constituting  one  person  in  reckoning  the 
number  of  persons  entitled  to  be  registered, 
and  they  cannot  dispose  in  severalty  of  their 
respective  proportions  of  their  joint  pro- 
perty.   901. 

Still,  these  rules  do  not  aflfect  the  equit- 
able or  beneficial  title  of  persons  represented 
by  or  claiming  through  any  registered 
owner ;  but  no  notice  of  a  trust  can  be 
entered  on  the  register.  (Sm.  Merc.  Law, 
191-2 ;  3  Ste.  Com.  250  ;  Mau.  &  Pol.  7,  8, 
32  ;  Ad.  Con.  140-1;  17  &  18  Vict.  c.  104, 
ss.  37,  43.)    902. 

A  certificate  of  registry  embodying  the  certiflcato 
...  y  registry- 

registered  particulars  of  the  vessel,  with  an 

indorsement  of  the  names  of  the  owners 

and  their  shares,  is  the  evidence  of  the 

ownership  of  a  registered  vessel.     (Ad.  Con. 

141.)    903. 

A  remastered  ship  or  shares  therein  can  Mode  of 

^  ^  .  .  transfer. 

only  be  transferred  by  bill  of  sale,  in  a  pre- 
scribed form,  under  seal,  executed  in  the 
presence  of  and   attested  by  at  least  one 
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Pabt  iil  witness,  and  registered.    The  name  of  the 

Tit.  IL 

Cap.  Yin.  transferee,  as  owner,  must  be  registered,  and 
the  date  and  hour  of  the  entry  must  be  in- 
dorsed on  the  bill  of  sale.  (Sm.  Merc.  Law, 
193-6 ;  Mau.  &  Pol.  20-22 ;  Ad.  Con.  141 ; 
17  &  18  Vict.  c.  104,  ss.  55-57.)    904. 

Certificate  The  registrar  may  grant  to  the  owners  of 
a  ship  a  certificate  of  sale,  authorising  per- 
sons specified  in  it  to  dispose  of  it  by  sale 
out  of  the  United  Kingdom.  (Sm.  Merc. 
Law,  194;  Mau.  &  Pol.  26 ;  17  &  18  Vict,  a 
104,  ss.  76-83.)    906. 

Mortgages.  ^  mortgage  or  transfer  of  a  mortgage 
of  a  British  ship  or  any  share  in  her  must 
be  in  a  specified  form,  under  seal,  and 
attested  and  registered ;  and  the  date  and 
hour  of  its  entry  must  be  indorsed  upon  it. 

906. 

By  the  statute  25  &  26  Vict.  c.  63,  s.  3, 
"  Equities  may  be  enforced  against  owners 
and  mortgagees  of  ships  in  respect  of  their 
interest  therein,  in  the  same  manner  as 
equities  may  be  enforced  against  them  in 
respect  of  any  other  personal  property." 

907. 

In  case  more  than  one  mortgage  of  the 
same  ship  or  share  is  registered,  the  mort- 
gagees, notwithstanding  any  notice,  have 
priority  according  to  the  date  of  registra- 
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tion.  Every  registered  mortgagee  may  dis-  i*a»t  hi. 
pose  of  the  ship  or  share  mortgaged ;  but  no  cI^Viii. 
subsequent  mortgagee  may  do  this  without 
the  concurrence  of  every  prior  registered 
mortgagee,  except  under  the  order  of  some 
competent  Court.  (Sm.  Merc  Law,  195 ; 
Mau.  &  Pol.  33-5 ;  17  &  18  Vict.  c.  104,  ss. 
66,69,71.)    908. 

A  certificate  of  mort£:a£re  may  be  oranted  certificate 

o  ^  ^  o  of  mortgage. 

by  the  registrar  to  the  owners  of  a  ship, 
allowing  a  mortgage  out  of  the  country 
where  the  ship  is  registered.  And  the 
mortgage,  when  made,  is  to  be  indorsed  by 
a  registrar  or  British  consular  officer,  on  the 
certificate  of  mortgage.  (Sm.  Merc.  Law, 
196;  Mau.  &  Pol.  36;  17  &  18  Vict.  c.  104, 
ss.  76-80.)    900. 

The  transmission  of  a  mortgage,  by  death,  Tnummis- 
bankruptcy,  marriage,  &c,  must  be  registered,  mortgage. 
(Sm.  Mera  Law,  196;  Mau.  &  PoL  35;  17 
&  18  Vict.  c.  104,  as.  73-75.)    910. 

When  a  mortgage  is  discharged,  satisfac-  Dinchargo 
tion  is  to  be  entered  on  the  registry.     (Sm.  ™°     ^' 
Merc.  Law,  196 ;  Mau.  &  PoL  87 ;  17  &  18 
Vict,  c  104,  s.  68.)    OIL 

A  charter-party  is  a  contract  by  which  an  charter- 
entire  ship  or  principal  part  thereof  is  let  to  ^  ^' 
a  merchant  for  the  conveyance  of  goods 
therein  by  the  shipowner,  in  consideration 
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Part  III.  of  the  payment  of  a  sum  of  money.    It  is 

Cap.  VIII.  often,  but  not  necessarily,  a  deed,  and  is 
executed  by  the  owner  of  the  ship,  or  the 
master,  or  some  other  agent  of  the  owner. 
(Sm.  Merc.  Law,  299,  800 ;  2  Ste.  Com.  137- 
8 ;  Mau.  &  Pol.  204'.)     912. 

Manning  of  The  sum  paid  for  the  hire  of  the  ship  is 
calculated  at  so  much  per  ton  or  per  month, 
and  is  called  the  freight ;  but  that  term  is 
also  used  to  denote  the  cargo.  (2  Ste.  Com. 
137;  Maclachlan,  381.)     913. 

Shipper,  The  merchant  who  ships  the  goods  is 

charterer,  ^  ^ 

owne^^'  called  the  shipper,  charterer,  or  freighter, 
and  the  ship  is  said  to  be  freighted  by  him. 

914. 

The  owner  usually  signifies  the  shipowner, 
not  the  owner  of  the  goods.  (Sm.  Merc. 
Law,  326-7 ;  2  Ste.  Com.  137.)    915. 

The  charterer  must  offer  a  reasonable  cargo 
of  the  kind  specified  in  the  charter ;  and  the 
shipowner  must  provide  a  ship  reasonably  fit 
to  carry  out  such  a  reasonable  cargo.  {Stan^ 
ton  V.  Ridiardson,  L.  R.  7  C.  P.  421,  435 ; 
9  C.  P.  (Ex.  Ch.)  390.)  916. 
Contract  of       Whcrc  the  contract  of  affreightment  does 

affreight-  ° 

moiit.  jjQ|.  provide  otherwise,  as  between  the  parties 
to  the  contract,  in  respect  of  sea  damage  and 
its  incidents,  the  law  of  the  country  to  which 
the  ship  belongs  must  be  taken  to  be  the  law 
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to  which  they  have  submitted  themselves.  ^^^  m- 

Tit.  1 1. 

(Lloyd  V.  GuibeH,  L.  R  1  Q.  B.  (Ex.  Ch.)  Cap.viii. 

115.)    917.  

Payments  made  in  advance  on  account  of  Payments 

"^  in  odTanca 

freight  cannot  be  recovered  back,  although  oFfreighT.^ 
the  vessel  be  lost.    (Byrne  v.  SchUler,  L.  R. 
6  Ex.  (Ex.  Ch.)  319.)    918. 

The  merchant  usually  covenants  to  load  Demurrage. 
and  unload  within  a  specified  numberof  days, 
which  are  called  lay  or  running  days,  and  to 
pay  a  daily  sum  for  any  longer  time  during 
which  he  may  detain  the  ship.  This  sum,  as 
well  as  the  delay  itself,  is  called  demurrage; 
and  it  is  payable  even  if  the  delay  in  loading 
or  unloading  was  unavoidable,  owing  to  the 
state  of  the  weather,  or  some  other  cause 
over  which  the  freighter  had  no  control. 
(Sm.  Merc.  Law,  301 ;  Mau.  &  Pol.  264-5 ; 
Thiia  V.  Byer8,  L.  R.  1  Q.  B.  D.  244 ;  For- 
teu8  V.  Watney,  L.  R,  3  Q.  B.  D.  (Ap.)  534 ; 
Davies  v.  McVeagh,  L.  R.  4  Ex.  D.  (Ap.)  265.) 

919. 

A  contract  for  conveyance  in  a  general  ship  conveyance 

,  /.  *"  *  general 

IS  a  contract  by  which  the  master  or  owner  of  «^"i^ 
a  ship  engages  with  separate  merchants,  or 
with  one  merchant  who  sub-lets  her  to  sub- 
freighters, to  convey  their  goods  to  the  place 
of  her  destination.  In  this  case  she  is  called 
a  general  ship;  and  no  charter  is  usually 
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^i^''  iP*  executed,  but  only  a  bill  of  lading,  which  is 

Tit.  II.  ^  i 

Cap.viil  a  document  that  specifies  the  ship  and  the 
Bill  of  goods  shipped,  and  expresses  that  they  shall 
^'  be  delivered  at  a  certain  place,  in  good  order, 
on  payment  of  a  certain  freight,  with  pri- 
mage  and  average.  (Sm.  Merc.  Law,  305, 
307;  2  Ste.  Com.  137;  Mau.  &  PoL  224-5; 
infra,  par.  936.)    920. 

The  usual  course  is  for  the  master  to  give 
a  receipt  to  the  shipper  on  delivery  of  the 
goods  on  board,  and  afterwards  to  sign  and 
deliver  a  bill  of  lading  to  the  holder  of  the 
receipt,  which  is  then  returned  to  the  master. 
And  the  merchant  sends  a  copy  or  two  copies 
of  the  bill  of  lading  to  the  consignee,  and 
retains  one  for  his  own  use.  But  as  between 
the  shipper  and  the  shipowner,  it  is  not  con- 
clusive, imless  signed  by  the  shipowner. 
(Sm.  Merc.  Law,  306,  315 ;  Mau.  &  PoL  90 ; 
Mtyer  v.  Dress&r,  16  C.  B:  (N.  S.)  646; 
Chit.  Con.  8th  ed.  6,  n.  {d) ;  Ad.  Con.  6th 
ed.  443 ;  Rose.  11th  ed.  251 ;  18  &  19  Vict, 
c.  Ill,  ss.  2,  3.)    92L 

The  bill  of  lading  is  usually  made  out  for 
delivery  to  a  particular  person  or  his  assigns ; 
but  sometimes  it  is  made  out  for  delivery  "  to 

order  or assigns."     Prima  facie, 

especially  when  the  consignor  is  an  unpaid 
vendor,  the  latter  form  indicates  that  he 
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intends  to  reserve  to  himself  the  ownership  ^^^^  m- 

Tit.  IL 

of  the  goods,  and  the  right  of  passing  it  by  Cap.  viil. 
indorsing  the  bill  of  lading.  (Sm.  Merc.  Law, 
307-^.)    922. 

A  bill  of  lading  is  a  negotiable  instrument: 
so  that  by  an  indorsement  of  it  by  the  ship- 
per or  consignee,  either  to  a  particular  person 
or  in  blank,  accompanied  by  a  delivery  of  it 
to  the  intended  transferee,  the  property  in 
the  goods  may  be  transferred,  subject  only 
to  the  right  of  an  unpaid  vendor  to  stop  in 
transitu.  And  the  indorsee  may  deprive  the 
vendor  of  this  right  by  indorsing  the  bill  of 
lading  for  valuable  consideration.  For, 
though  the  consignee  named  in  the  bill  of 
lading  become  insolvent  without  having  paid 
for  the  goods,  yet,  if  he  assigns  them  for  valu- 
able consideration,  and  the  assignee  had  no 
notice  of  the  insolvency  of  the  consignee,  the 
ownership  of  the  goods  passes  to  the  assignee. 
The  shipper  retains  the  power  of  transferring 
the  property  in  the  goods  by  an  assignment 
of  the  bill  of  lading,  so  long  as  they  are  in  the 
hands  of  any  agent  of  his.  And  the  indorse- 
ment is  not  irrevocable  as  soon  as  made ;  for 
he  may  change  his  purpose  before  the  delivery 
of  the  goods  or  of  the  bill  of  lading  to  the 
person  who  is  named  in  it.  (Sm.  Merc.  Iiaw, 
309,   310;    Mau.    &  PoL   226,    262,    274; 
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Part  III.  Pease  V.  Gloahec,  L.  R.  1  P.  C.  219 ;  Barber 

Tit.  II. 

Cap.  viil  V.  Meyeratdn,  L.  R  4  EL  L  317.)    923. 

In  taking  a  bill  of  lading,  the  vendor  of 
the  goods  who  ships  them  controls  the 
possession  of  the  captain,  and  makes  him 
accountable  to  deliver  the  cargo  according  to 
its  terms.  It  is  the  symbol  of  property,  and 
the  holder  of  it  retains  the  property  in  him- 
self. It  is  not  inconsistent  with  a  statement 
in  the  invoice  that  the  goods  are  *'  shipped 
on  account  and  at  the  risk"  of  the  consignee. 
The  jus  disponendi  is  still  reserved  to  the 
shipper  through  the  medium  of  the  bill  of 
lading.    924. 

The  burden  of  showing  the  existence  of  a 
different  state  of  things  lies  on  the  person 
who  contradicts  what  would  be  the  ordi- 
nary legal  conclusion  from  the  transaction. 

925. 

Where  a  bill  of  lading,  and  a  bill  of  ex- 
change to  cover  the  goods  included  in  the 
bill  of  lading,  are  sent  in  a  letter  to  a  vendee 
of  the  goods,  it  is  a  well  understood  rule 
that  the  bill  of  exchange  must  be  accepted, 
or  the  bill  of  lading  cannot  be  retained. 

926. 

Where  the  bill  of  exchange  is  not  accepted, 
but  the  bill  of  lading  is  retained,  the  bill  of 
lading,  acquired  in  that  manner,  gives  no 
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right  of  property  to  the  person  so  acquiring  Part  iil 
it.  (ShepJie)^  v.  Han^iaoUf  L.  R.  5  H.  L.  Oap.viii. 
116.)    927-  

All  the  rights  and  liabilities  of  a  con- 
signee or  indorsee  of  a  bill  of  lading  pass 
fi-om  him  to  his  indorsee.  {SniuHhwaite  v. 
WUkins,  11  C.  B.  (N.  S.)  842.)    928. 

The  freighter  cannot  set  off,  against  th^  set-off. 
amount  of  freight  due  from  him  to  the  ship- 
owner, the  damage  done  to  the  cargo,  or  the 
value  of  the  articles  which,  though  men- 
tioned in  the  bill  of  lading,  were  not  put  on 
board  (See  Dakin  v.  Oxley,  15  C.  B.  (N.  S.) 
646 ;  Meyer  v.  Dresser,  16  C.  B.  (N.  8.) 
646,659.)    929. 

The  master  may  sell  the  ship,  or  a  part  or  Power  to 

hypothecate 

even  the  whole  of  the  cargo,  for  the  benefit  ^f  seuthe 

C5    '  ship,  freight 

of  the  owners,  in  cases  of  urgent  necessity.  ^^  ^*^"- 
(Mau.  &  Pol.  395-6 ;  Tudor  Ca.  on  M.  L. 
66-8 ;  Acatoa  v.  Burns,  L.  R.  3  Ex.  D.  (Ap.) 
282.)    930. 

Where  it  is  necessary  to  raise  money  for 
repairs,  the  master  should  endeavour  to  raise 
it  on  the  credit  of  the  owner ;  but  if  he 
cannot,  he  may  hypothecate  the  ship  or  the 
freight ;  or  in  case  he  cannot  raise  the  money 
in  any  other  way,  he  may  sell  the  ship  or  a 
part  or  the  whole  of  the  cargo.  If  he  hypo- 
thecates the  cargo,  the  shipowner  must  in- 

s 
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Cai>.  viiL  merchant,  on  the  ship's  safe  amval  at  the 
place  of  destination,  may  elect  to  receive 
what  the  goods  would  have  fetched  if  brought 
thither,  or  to  take  the  sum  realised  by  them. 
(Sm.  Merc  Law,  314,  421 ;  Mau.  &  PoL 

895-7.)    931. 

The  master  ought  to  have  the  authority 
of  the  owners  of  the  ship  or  cargo  before 
he  sells  or  hypothecates  the  ship  or  cargo, 
unless  a  sale  or  hypothecation  is  necesEfary 
before  he  can  obtain  such  authority.  {The 
Bonita,  1  Lush.  252 ;  The  Olivier,  1  Lush. 
484  ;  The  Australasian  Steam  Navigation 
Co.  V.  Morse,  L.  E.  4  P.  C.  222  ;  Cobequid 
MaiHne  Irigicrance  Co.  v.  Barteaux,  L.  R.  6 
P.  C.  319 ;  Kleinwort,  Cohen  &  Co.  v.  Caasa 
Marittima  of  Genoa,  L.  R.  2  Ap.  Cas.  156 ; 
Acatos  V.  Bums,  L.  R.  3  Ex.  D.  (Ap.) 
282.)    932. 

Where  goods  damaged  on  the  voyage  are 
landed  at  an  intermediate  port  and  sold 
without  the  assent  of  their  owner,  though 
there  was  opportunity  of  communicating 
with  him,  the  shipowners  are  not  entitled 
to  freight  pro  rata  itineris.  {Acatos  v.  Bums, 
L.  R.  3  Ex.  D.  (Ap.)  282.)    932a. 

Wlien  the  owner  of  a  vessel  has  an  oppor- 
tunity of  examining  goods,  no  wan:anty,  on 
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the  part  of  the  owner  of  the  goods,  can  be  Pakt  III. 
implied  that  they  are  fit  to  be  carried  on  the  Cap.  Vill. 
voyage.    {Acatoa  v.  Bums,  L.  R.  3  Ex.  D. 
(Ap.)282.)    932b. 
In  whatever  way  a  contract  for  the  con-  implied 

"  vramnty 

veyance  of  merchandise  or  goods  is  made,  jj^^ineeg^ 
where  there  is  no  agreement  to  the  contrary, 
the  shipowner  is,  by  the  nature  of  the  con- 
tract, impliedly  and  necessarily  held  to  war- 
rant that  the  ship  is  seaworthy  ;  that  is,  in 
a  condition  to  perform  the  voyage   then 
about    to  be  undertaken.      Seaworthiness 
means  that  measure  of  fitness  which  the 
particular  voyage  or  particular  stage  of  the 
voyage  requires ;  so  that  a  vessel  seaworthy 
for  port,  and  even  for  loading  in  port,  may 
be,  without  any  breach  of  warranty,  whilst  in 
port,  unseaworthy  for  the  voyage,  but  if 
she  put  to  sea  in  that  state  the  warranty  of 
seaworthiness  for  the  voyage  is    broken. 
This  implied  warranty  attaches  when  she 
sets  sail  with  her  cargo  on  board  for  her 
port  of  destination.    And  the  warranty  is 
broken  if  she  is  then  unfit  to  encounter  the 
perils  of  the  voyage,  although  she  may  have 
been  seaworthy  whilst  lying  in  the  port  of 
loading,  and  also  at  the  time  of  starting 
from  her  anchorage  for  and  arriving  at  the 
place  of  loading,  and  of  commencing  to  take 

s2 
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Part  III.  her  Cargo  on  board.     (Kopitoff  v.  Wilson, 

Ca"viii.  L.  R.  1  Q.  B.  D.  377,  380 ;  Cohn  v,  Davidson, 

~~  L.  R.  2  Q.  B.  D.  456 ;  SUel  v.  The  State 

Line  Steamship  Co.,  L.  R.  3  Ap.  Cas.  72.) 

933. 

biiTt^Sf*  -*■  shipowner  is  not  liable  for  any  loss  or 
Hhipowner.  (Jam^ge,  happening  without  his  actual  fault 
or  privity,  of  any  goods,  by  reason  of  fire, 
or  of  any  gold,  silver,  diamonds,  watches,  or 
precious  stones,  by  reason  of  any  robbery  or 
embezzlement,  unless  the  owner  or  shipper 
has  inserted  in  the  bill  of  lading,  or  declared 
in  writing  to  the  master  or  shipowner,  the 
nature  and  value  of  such  articles.  (Sm. 
Merc.  Law,  319-320 ;  Mau.  &  Pol.  48 ;  17 
&  18  Vict.  c.  104,  s.  503.)    934. 

Norare  shipowners  answerablein  damages, 
in  respect  of  loss  of  life  or  personal  injury, 
either  alone  or  together  with  loss  or  damage 
to  ships,  boats,  goods,  merchandise,  or  other 
things,  to  an  aggregate  amount  exceeding 
fifteen  pounds  for  each  ton  of  their  ship's 
tonnage ;  nor  in  respect  of  loss  or  damage 
to  ships,  goods,  merchandise,  or  other  things, 
whether  there  be  in  addition  loss  of  life  or 
personal  injury  or  not,  to  an  aggregate 
amount  exceeding  eight  pounds  for  each  ton 
of  the  ship's  tonnage,  where  such  loss  or 
damage  arises   without  their   actual  fault 
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or  privity.     (25  &  26  Vict.  c.  63,  s.  54.)  Part  hi. 

935.  Cap.  VIII. 

A  merchant  who  has  taken  a  ship  to  freight  charges  i«ty- 
or  the  consignee  must  pay  the  charges  due  men  iSmt  or 
on  his  commodities.  These  are  usually 
primage,  average,  demurrage,  and  freight. 
Primage  is  a  small  payment  to  the  master 
for  his  trouble.  Average  denotes  several 
petty  charges,  such  as  towage,  beaconage, 
&c.  Demurrage  and  freight  have  been 
already  explained.  (Sm.  Merc.  Law,  320- 
3 ;  Mau.  &  PoL  28 ;  supra,  par.  913,  919.) 

986. 

Salvage  is  a  compensation  to  be  made  by  salvage. 
the  shipowner  or  merchant  for  some  special 
assistance  by  which  the  ship  or  its  lading 
has  been  saved  from  some  impending  peril, 
or  recovered  after  actual  loss.  (Sm.  Merc. 
Law,  334 ;  Mau.  &  PoL  420 ;  The  Cleopatra, 
L.  R  3  Prob.  D.  145.)    987. 

General  average  is  a  contribution  which  oenenu 

"  average. 

the  law  requires  to  be  made  by  the  several 
persons  interested  in  a  ship,  freight,  and 
cargo,  to  indemnify  a  person  suffering  a 
damage,  loss,  or  expense,  which  was  volun- 
tarily and  necessarily  incurred  for  the  pur- 
pose of,  and  conduced  to,  the  saving  the 
ship  and  cargo  or  a  part  of  the  property ; 
as  where  goods  are  thrown  overboard,  or 
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Part  HI.  masts  are  cut  away,  in  order  to  lighten  a 
Cap.  VTII.  ship,  OF  expenses  are  incurred  in  warehousing 
or  reloading  goods  for  the  purpose  of  making 
repairs,  and  for  pilotage  and  other  incidental 
charges.  (Atwood  v.  SeUar,  L.  R.  5  Q.  B.  D. 
(Ap.)  286 ;  Sm.  Merc.  Law,  331-2 ;  2  Ste. 
Com.  132 ;  Mau.  &  Pol.  278-285  ;  Stewart  v. 
West  India  and  Fa^dfic  Stea/mskyp  Co.,  L.  R 
8  Q.  B.  88  ;  (Ex.  Ch.)  362.)    938. 

The  contribution  to  salvage  or  general 
average  expenses  does  not  depend  on  the 
policy  of  insurance,  or  on  the  principle  of  a 
quantum  meruit,  but  on  the  general  {»in- 
ciple  of  the  maritime  law,  whereby  an  ex- 
traordinary reward  is  given  as  a  reward  for 
great,  and  perhaps  dangerous,  exertions  in 
successfully  bringing  in  a  ship.  (Aitchison 
V.  Lohre,  L.  K  4  Ap.  Cas.  755.)    938a. 

The  practice  is,  to  ascertain  the  proportion 
that  the  value  of  the  property  sacrificed 
bears  to  the  entire  value  of  the  ship,  cargo, 
and  freight,  and  to  make  the  property  of 
each  owner  (including  the  property  sacrificed) 
contribute  to  the  common  loss  in  that  pro- 
portion. The  adjustment  of  the  average  is 
usually  made  by  brokers,  and  the  amount 
is  paid  by  the  insurers  of  the  different 
parties  chargeable.  (2  Ste.  Com.  133 ;  Sm. 
Merc.  Law,  332 ;  Mau.  &  Pol.  286.)    939. 
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Bottomry  (so  called,  because  it  is  in  the  Part  iii. 
nature  of  a  mortgage  of  the  bottom  or  keel  Cap.viii. 
of  a  ship,  a  part  for  the  whole)  is  an  agree-  Hintomn- 
ment  entered  into  by  the  owner  of  a  ship  dentil'"" 
or  his  agent,  whereby,  in  consideration  of  a 
loan  for  the  use  of  the  ship,  the  borrower 
undertakes  to  repay  the  loan,  with  interest, 
in  the  event  of  the  ship  terminating  her 
voyage  safely,  and  binds  or  hypothecates 
the  ship,  freight,  or  cargo,  or  all  of  them, 
for  the  performance  of  his  contract.    This 
agreement  is  usually  in  the  form  of  a  bond, 
called  a  bottomry  bond,  but  sometimes  in  the 
shape  of  a  deed  poll,  and  is  then  called  a 
bottomiy  bill     If   the  ship  returns,  the 
same,  as  well  as  the  owner  personally,  be- 
comes answerable  for  the  money  lent ;  but 
if  the  ship  is  lost,   the   lender  loses  his 
money.    (Sm.  Merc.  Law,  419 ;  2  Ste.  Com. 
91 ;  Mau.  &  PoL  385.)    940. 

Where  the  loan  was  not  on  the  vessel,  but 
on  the  cargo, it  used  to  be  called  respondentia, 
because,  in  that  case,  only  the  borrower 
personally  is  bound  to  answer  the  contract. 
Such  person  is  said  to  take  up  money  at 
respondentia.  (Sm.  Merc.  Law,  419 ;  2  Ste. 
Com.  91 ;  Mau.  &  Pol.  385.)    941. 

But  the  term  respondentia  is  now  seldom 
used;  the  term  bottomry  being  employed. 
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Part  III.  even  where  the  cargo  alone  is  the  security. 

Tit.  II.     _,  ®  .        "^ 

Cap.  VIII.  The  terms  bottomry  and  respondentia  are 
also  applied  to  contracts  for  the  repayment  of 
money  borrowed  on  the  mere  hazard  of  the 
voyage.  (2  Ste.  Com.  91 ;  Maa  &  PoL  385 ; 
Maclachlan,  4G.)     942. 

Interest.  The  lender's  principal  being  at  hazard 

during  the  voyage,  he  was  entitled  to  stipu- 
late for  any  amount  of  interest  whatever, 
even  when  the  usury  laws  were  in  force.  (Sm. 
Merc.  Law,  420 ;  Mau.  &  PoL  392.)    943. 

KfTect  of  hy-     Although  a  bottonuy  bond  or  bill  purports 

pothuc&tion . 

to  assign  the  ship,  freight,  or  goods,  the  effect 
of  it  is  not  to  give  the  creditor  a  property  in 
that  which  is  so  assigned,  but  to  give  him  a 
claim  upon  it,  enforceable  by  legal  process. 
(Sm.  Merc.  Law.  422 ;  Mau.  &  Pol.  392.)  944. 
Order  of  If  securities  of  this  kind  are  given  at  dif- 

lo*aii'"  ferent  periods  of  the.  voyage,  and  the  value  of 
the  property  is  insufficient  to  discharge  them 
all,  the  last  in  point  of  date  is  entitled  to 
priority  of  payment,  if  the  master  was  unable 
to  obtain  the  necessary  supplies  on  the 
personal  credit  of  himself  or  his  employers ; 
because  without  the  last  loan,  the  former 
lenders  might  have  entirely  lost  their 
security.  (Sm.  Merc.  Law,  424;  Abbott, 
133.)    945. 
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CHAPTER  IX. 

INSURERS  AND  INSURED. 

I.  Insurance  generally. 
Insurance  is  a  contract  by  which  a  person,  Part  hi. 

Tit    TT 

company,  or  society,  in  consideration  of  a  cap.  ix. 
gross  sum  or  of  a  periodical  payment,  under-  Definiti^of 
takes  to  pay  a  larger  sum  on  the  happening  *"«""««'• 
of  a  particular  event.    946. 

The  consideration  is  termed  the  premium  ExDianation 

of  tne  terms 

or  premiums ;  the  party  entering  into  the  *»  »^ 
undertaking,  the  assurer  or  insurer;  the 
party  for  whose  benefit  it  is  entered  into,  the 
assured  or  insured ;  the  happening  of  the 
event,  the  risk  ;  and  the  instrument  contain- 
ing the  contract,  the  policy.  The  interest 
which  it  is  necessary  for  a  person  to  have 
before  he  can  effect  an  available  insurance 
on  his  own  account  and  for  his  own  benefit, 
is  called  an  insurable  interest ;  and  the  in- 
terest of  the  assured  is  said  to  be  covered  by 
the  policy,  when  the  amount  payable  under 
the  policy  would  fully  compensate  him  for 
any  loss  his  interest  may  sustain.    (See  Sm. 

S3 
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Part  in. 

Tit.  II. 

Cap.  IX. 

Necessity 
for  the 
strictest 
good  faith. 


■*letum  of 
premium. 


Ordinary 
species  of 
insurance. 


Merc.  Law,  339 ;  2  Ste.  Com.  125;  Bunyon, 
1,  6,  9 ;  Arnould,  2,  3.)    947. 

The  law  requires  the  strictest  good  faith 
on  the  part  of  everyone  who  effects  an  insur- 
ance of  any  kind  ;  so  that  the  contract  will 
be  void,  if  the  insured  has  been  guilty  of 
fraud,  or  misrepresentation  of  any  material 
circumstance,  or  concealment  of  any  material 
fact  which  lies  within  his  private  knowledge, 
though  no  loss  may  have  arisen  therefrom. 
(Sm.  Merc.  Law,  396,  399,  412.)    948. 

Where  a  policy  is  void  ab  initio,  but  the 
insured  has  not  been  guilty  of  fraud  or 
breach  of  the  law,  the  premium  must  be 
returned.  (2  Ste.  Com.  156;  Sm.  Merc. 
Law,  403.)     949. 

The  most  ordinary  species  of  insurance 
are  life  insurance,  fire  insurance,  and  marine 
or  maritime  insurance.    950. 


Life 

inHurance 

defined. 


II.  Life  Ins^irance. 

Life  insurance  is  a  contract  by  which  the 
insurer,  in  consideration  of  a  gross  sum  or 
an  annual  payment,  agrees  to  pay  the  person 
for  whose  benefit  the  insurance  is  efiected, 
or  his  executors,  administrators,  or  assigns, 
a  certain  sum  of  money  or  annuity,  on  the 
death  of  the  person  whose  life  is  insured, 
whenever  it  happens,  if  the  insurance  is  for 
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the  whole  life,  or  in  the  event  of  the  death  Part  III. 
.  '  .        Tit.  IL 

happening  within  a  certain  period,  if  the  in-  Cap.  IX. 

surance  is  only  for  that  period,    (Sra.  Merc. 

Law,  406 ;  Bunyon,  1,  5.)     951. 

A  person  may  effect  an  insurance  upon  his  <>»»  ^»»At 

*  •'  *  lives  an 

own  life,  or  on  the  life  of  another  in  which  JS*y"^^® 
he  (the  person  insuring)  has  a  pecuniary  ®*'^**^' 
interest ;  but  no  insurance  may  be  effected 
on  a  life  in  which  the  person  for  whose 
benefit  or  on  whose  account  such  insurance 
is  made  has  no  pecuniary  interest,  or  by  way 
of  gaming  or  wagering ;  and  such  person's 
name  must  be  inserted  in  the  policy ;  and 
no  greater  sum  may  be  received  from  the 
insurer  or  insurers  than  the  value  of  the  in- 
terest of  the  insured  in  such  life.  (Sm.  Merc 
Law,  406-7 ;  2  Ste.  Cora.  134-5  ;  Bunyon, 
14, 19-21 ;  Ad.  Con.  557  ;  14  Geo.  III.  c.  48, 
88. 1-3  ;  Hebdon  v.  West,  3  Best  &  Sm.  579 ; 
Evana  v.  Bignold,  L.  R  4  Q.  B.  622.)    952. 

A  wife  has  an  insurable  interest  in  the 
life  of  her  husband  ;  but  a  husband,  parent, 
or  child  has  not  such  an  interest  in  the  life 
of  his  wife,  child,  or  parent,  unless  he  has 
an  interest  in  property  dependent  on  the 
life  of  his  wife,  child,  or  parent.  (Bunyon, 
14-16.)     953. 

A  trustee  may  insure  in  respect  of  his 
trust,  and  for  the  benefit  of  his  trust  estate. 
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Part  III.  And  a  Creditor  may  insure  the  life  of  his 

Tit.  II. 

Cap!  IX.  debtor.  (Sm.  Mere.  Law,  407-8;  Bunyon, 
19,  20  ;  Ad.  Con.  557.)     964. 

with^Srcr-       ^^  ^^^  greater  security  anyone  thinks  fit 

entinsurtm  ^  insure  with  different  insurers  by  different 
contracts,  and  to  pay  the  premium  on  each 
policy,  he  is  at  liberty  to  do  so ;  but  he  can 
only  recover  in  the  whole  the  amount  of  his 
insurable  interest ;  and  if  he  has  received 
the  whole  amount  from  one  insiurer,  he  is 
precluded  from  recovering  any  more  from 
the  others.  (Hebdon  v.  West,  3  Best  &  Sm. 
679.)    955. 

Declaration.  It  is  usual  for  thc  pcrsou  whose  life  is 
insured  to  subscribe  a  declaration  concerning 
his  age,  health,  and  other  circumstances, 
which  is  generally,  either  expressly  or  by 
reference,  embodied  in  the  policy,  and  the 
correctness  of  which  is  a  condition  precedent 
to  the  responsibility  of  the  insurera.  But  a 
warranty  that  the  insured  is  in  good  health, 
means  in  reasonable  good  health,  not  that 
he  is  perfectly  free  from  iUness.  (Sm.  Merc. 
Law,   409;    Bunyon,   31;    Ad.   Con.   558.) 

956. 

Fraud,  mij»-      Fraud,   misrepresentation,    or    non-com- 

reproAoiitA-  ■*■ 

cJSnienr"  ^unicfl'tion  of  material  circumstances  by 
the  insured  or  his  agent  when  the  policy  is 
effected,  rendei-s  it  void.     (Ad.  Con.  558-9 ; 
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see  Perrins  v.  Mariiu,  Ac,  Insurance  Society ^  Part  III. 
2  EIL  &  EIL  317 ;  Macdonald  v.  Law  Union  Cap.'  ix 
I)i8ura7hce  Co.,  L.  R  9  Q.  B.  328 ;  lonidcs 
V.  Pender,  L.  R  9  Q.  B.  531.)    957. 

A  proviso  is  ordinarily  inserted,  declaring  p^*^**. 
the  policy  to  be  void,  in  case  the  insured 
should  die  upon  the  seas,  except  in  certain 
eases,  or  should  go  beyond  Europe  without 
leave,  or  (where  a  man  insures  his  own  life) 
should  commit  suicide  or  be  executed  for  any 
crime,  or  if  the  age  of  the  insured  exceeds 
years,  or  if  he  has  disease  tending 
to  shorten  life,  or  if  the  declaration  contains 
any  untrue  account.  But  this  is  generally 
expressed  to  be  subject  to  the  exception,  that 
the  policy  shall  remain  in  force  so  far  as  it 
regards  any  bon4  fide  interest  acquired  in 
it  by  a  third  person.  (Sm.  Merc.  Law,  409, 
411 ;  Bunyon,  67-8,  78.)     968. 

In  case  of  non-payment  of  the  premium  D«'a"it]n . 

*    •'  *  payment  of 

in  the  stipulated  manner,  the  policy  will  be  p"^""^^^" 
void,  and  will  not  be  revived  by  a  subsequent 
receipt  of  the  premium,  though  the  company 
may  not  have  been  at  all  damnified.  Nor 
will  it  be  an  available  excuse  that  the  assured 
received  no  notice  reminding  him  of  the  day 
for  paying  the  premium ;  for  such  a  renewal 
notice,  as  it  is  termed,  though  customary,  is 
not  required  by  law.    969. 
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Part  IIL      By  the  conditions,  a  certain  number  of 

Tit.  IL 

Cap.  IX.  d&ys  after  the  day  named  for  payment,  called 

D^yn^  days  of  grace,  are  frequently  allowed  for  the 
payment;  but  these  cannot  be  depended 
upon  if  the  life  should  drop  after  that  day 
and  before  payment  (Sm.  Merc.  Law,  41 1  ; 
Bunyon,  65-6 ;  Ad.  Con.  560.)    960. 

Awi^mont  ^  policy  of  iusuraucc,  being  a  chose  in 
action,  was  not  assignable  at  Law,  so  as  to 
enable  the  assignee  to  sue  at  Law  in  his  own 
name;  but  the  assignment  was  valid  in 
Equity,  and  enabled  the  assignee  to  sue  at 
Law  in  the  name  of  the  assignor,  in  whom 
the  legal  interest  -still  remained  after  the 
assignment.  (Ad.  Con.  562.)  Now,  how- 
ever, the  assignee  may  sue  in  his  own  name. 
(30  &  31  Vict  c.  144,  s.  1.  And  see  supra, 
par.  230.)    96L 

A  life  poUcy     A  policv  of  life  insurance  is  not  a  contract 

not  a  con-  *  •' 

d^itV.**  of  indemnity;  and  hence  a  person  may  claim 
the  benefit  of  the  policy,  even  though  he 
may  have  sustained  no  loss  by  the  occur- 
rence of  the  event  upon  which  the  money 
becomes  payable.  So  that  if  a  creditor  in^ 
sures  the  life  of  his  debtor  to  the  extent  of 
his  debt,  the  creditor  may  recover  the  money 
insured,  though  the  executors  of  the  debtor 
may  have  paid  the  debt.  (Ad.  Con.  563 ; 
Rose.  321.)    962. 


INSURERS  AND  INSURED.  391 

III.  Fire  Insurance, 

An  insurance  against  fire  is  one  by  which  ^^  ^' 
the  insurer^  in  consideration  of  a  payment  Cap.  IX. 
in  gross  or  at  stated  intervals,  agrees  to  Firo 

"  ,  .  in'turAnco 

indemnify  the  assured  for  a  certain  time  dofiuod. 
against  damage  to  his  property  by  fire. 

963. 

The  insured   must  have  some   kind  ofinteroHtof 

tbo  luttured. 

pecuniary  interest  in  the  property  or  of  ac- 
countability for  its  safety;  and  he  can  only 
recover  to  the  extent  of  that  interest.  And 
the  assurance  is  not  assignable  without  the 
insurer's  consent.  (Sm.  Merc.  Law,  414; 
2  Ste.  Com.  133-4;  Ad.  Con.  450;  14  Geo. 
III.  c.  48,  8.  1.)    964. 

A  warehouseman,  wharfinger,  common 
carrier,  or  bailer  of  goods  may  keep  up  a 
floating  policy  for  the  insurance  of  the  goods 
of  bis  customers ;  but  the  money  will  belong 
to  them,  and  may  be  recovered  from  him, 
when  received  by  him.     (Ad.   Con-   555.) 

966. 

Eisks  are  usually  divided  into  three  :  1st,  Jj^^®^* 
common  insurance;   2nd,  hazardous;   3rd, ^^' 
doubly  hazardous.    But  there  are  also  ex- 
traordinary risks,  which  are  the  subject  of 
special  agreement.     (Sm.  Merc.  Law,  415.) 
966. 
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Part  TTT.      a  loss  bv  mere  nesliirence,  without  fraucL 

Tit.  n.     .  "  ^    ^  ^ 

Cap.  tx.  IS  covered  bv  the  policy.     fSiiL  Merc.  Law, 

N'^/.i.'pn.r  417:  Ad.  Con.  55.S.1     gftT. 

In.  >•'>;.»»»  of       jf  ^hg  insured  alters  the  premises  in  such 

I'n prty!^*  a  way  as  to  inerease  the  risk,  he  thereby 
forfeits  the  policy.     (Ad.  Con.  551.)     9fiB. 

r^risMii  Jf  ^i^g  insured  does  not  disclose  to  the  in- 

surer any  unusual  risk  existing  at  the  time 
of  the  policy,  this  will  deprive  the  insured 
of  all  right  of  action  on  the  policy.  (Ad- 
Con.  5o2.)     968. 

r»^vsof  ^   mere   proviso   or  condition  giving  a 

certain  number  of  days  of  grace  for  the 
payment  of  the  premium  will  not  protect  the 
insured,  in  case  a  loss  by  fire  happens 
within  those  days,  but  before  the  premium 
is  paid.  There  should  be  an  express  stipu- 
lation that  the  insurance  shall  continue,  and 
the  property  be  covered  by  the  policy,  until 
the  expiration  of  the  days  of  grace.  (Ad. 
Con.  554.)    970. 

ob^n.Ij'th^     '^^  deter  persons  from  setting  their  own 

InomyTo ho  premises  on  fire  in  order  to  obtain  the  sum 

Ifij'l 'lilt  In      *  i*    *     xi^  •  J     a1_       • 

Ti'iy^xm.  for  which  they  are  insured,  the  insurance 
office  may,  at  the  request  of  any  person 
interested  in  a  building  within  the  bills  of 
mortality  burnt  down  or  damaged,  or  upon 
any  Buspicion  of  fraud,  cause  the  insurance 
money  to  be  expended  in  repairs,  unless  the 
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party  insured,  within  sixty  days  after  ad-  PjJkt  III. 
justment  of  the  claim,  gives  security  that  Cap.  IX. 
the  money  shall  be  expended,  or  the  money 
at  that  time  is  disposed  of,  to  the  satisfac- 
tion of  all  parties.     (Sm.  Merc.  Law,  417- 
418;  14  Geo.  III.  c.  78.)     971. 

A  file  policy  is  a  contract  of  indemnity  :  Recovery  of 
and  hence,  if  a  person  has, under  an  insurance,  ^r",/r3"Jr, 
received     a     full     compensation     for    his  f^^m  a1? 


loss  by  fire,  and  has  afterwards  recovered 
compensation  in  an  action  for  damages 
against  the  person  who  caused  the  mischief, 
he  is  bound  to  hand  over  the  damages  to 
the  insurer,  who,  in  such  case,  is  the  party 
really  damnified.  And  on  the  other  hand, 
if  he  proceeds  in  the  first  instance  against 
the  wrong-doer,  and  recovers  full  compen- 
sation from  him,  he  cannot  then  sue  on  the 
policy.     (Ad.   Torts,   265;  Ad.   Con.   555.) 

972. 

IV.  Marine  Insurance, 
Marine  insurance  is  a  contract  by  which  Marine 

iuHuraiicc 

one  party,  for  a  stipulated  sum,  agrees  to  defined. 
indemnify  another  against  loss  of  a  ship,  or 
the  goods,  or  the  freight,  or  the  profits  ex- 
pected from  the  cargo,  or  of  all  or  any  of 
them,  during  a  certain  voyage  or  a  certain 
period.     973. 
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Under- 
writore. 


Broken. 


Part  lit      Such  insurances  are  usually  undertaken 

Tit.  II. 

Cap.  IX.  by  several  peraons,  who  are  called  under- 
writers, from  their  subscribing  the  poHcy, 
and  each  engaging  thereby,  on  his  own 
separate  account,  to  indemnify  to  the  extent 
of  a  certain  sum  set  opposite  his  name,  as 
subscribed  or  underwritten  at  the  foot  of 
the  policy.  (Amould,  2,  34;  2  Ste.  Com. 
127 ;  Sm.  Merc  Law,  340.)    974. 

Almost  all  policies  are  effected  by 
insurance  brokers,  or,  as  they  are  fre- 
quently called,  policy  brokera,  who  act 
as  middlemen  between  the  merchants  and 
shipowners  and  the  private  underwriters 
or  public  insurance  companies.  (Amould, 
117.)     975. 

According  to  the  ordinary  course,  the 
assured  does  not  pay  the  premium  to  the 
broker,  and  the  broker  does  not  pay  it  to 
the  underwriter,  in  the  first  instance.  But^ 
as  between  the  assured  and  the  underwriter, 
the  premiums  are  considered  as  paid  at 
once.  The  underwriter,  however,  looks  to 
the  broker,  and  he  looks  to  the  assured  for 
actual  payment  of  the  premium,  on  the 
settlement  of  accounts  between  them  respec- 
tively. (Sm.  Merc.  Law,  342;  Amould, 
118,121.)     976. 

A  policy  of  marine  assurance  is  not  a 


Premium. 
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contract  of  mere  indemnity,    (Aitchison  v.  P-^bt  III. 
Lohre,  L.  R  4  Ap.  Cas.  755.)    976a.  Cap.  ix. 

A  policy  is  either  open  or  valued.  An  open  or 
open  policy  is  one  in  which  the  value  of  the  v^^^^- 
subject  insured  is  not  specified  in  the  policy, 
but  is  left  to  be  estimated  in  case  of  loss. 
A  valued  policy  is  one  in  which  the  value  of 
the  subject  insured  is  settled  by  agreement, 
and  specified  in  the  policy.  (Sm.  Merc.  Law, 
847 ;  Amould,  14.)  And  the  value  so  speci- 
fied is,  in  the  absence  of  fraud,  conclusive 
between  the  parties,  however  largely  in 
excess  of  the  true  value.  {Barker  v.  Janaon, 
L.  R  3  C.  P.  303.)    977. 

A  wager  policy  is  one  which  shows,  on  wager 

policy. 

the  face  of  it,  that  the  contract  is  not  a  real 
insui*ance,  but  a  wager;  that  it  is,  in  fact,  a 
pretended  insurance,  founded  on  an  ideal 
risk.    (Amould,  13.)    978. 

No  insurance  may  be  made  on  an  English  jntoroBt  of 

•^  o  the  liiflured. 

ship  (except  one  fitted  out  solely  to  cruise 
against  the  Queen's  enemies)  or  on  any 
goods  on  board  an  English  ship,  "interest 
or  no  interest,"  i.e.,  without  the  necessity  of 
the  insurer  having  an  interest  therein,  or 
without  the  benefit  of  salvage  to  the  insurer. 
(Sm.  Merc.  Law,  342-3;  2  Ste.  Com.  135; 
Amould,  330-7;  19  Geo.  11.  c.  37,  ss.  1,  2.) 

979. 


404 


INSURERS  AND  INSURED. 


Rcasaur 
aiice. 


Part  iil  In  order  to  have  an  insurable  interest,  it 
Cap.  IX.  is  sufficient  to  have  a  right  of  such  a  nature 
that  the  insurer  may  be  benefited  by  the 
pi*eservation  of  the  thing  insured,  and  pre- 
judiced by  its  destruction.  (Arnould,  281 ; 
19  Geo.  II.  c.  37,  s.  4;  Wilson  v.  Jones, 
L  R  2  Ex.  (Ex.  Ch.)  139 ;  Barber  v.  Flem- 
ing, L.  R  5  Q.  B.  59.)  980. 
M  il^il^^  If  ^^^  insured  fraudulently  overvalues  his 
interest,  he  cannot  recover  even  for  the  value 
proved  to  be  on  boai*d.  (Sm.  Mera  Law, 
348 ;  Arnould,  362.)     98L 

An  underwriter  may  not  secure  himself 
by  effecting  a  reassurance,  that  is,  an  insur- 
ance on  that  which  he  has  insured,  except 
in  case  of  bankruptcy  or  death  of  the  insurer ; 
in  which  case  a  reassurance  is  allowed,  if  in 
the  policy  it  purports  to  be  such,  and  does 
not  exceed  the  sum  before  insured.  (Sm. 
Merc.  Law,  345 ;  2  Ste.  Com.  128;  Arnould, 
339-342 ;  19  Geo.  II.  c  37,  s.  4.)    982. 

A  person  who  is  insured  by  one  set  of 
underwriters  may  effect  another  insurance 
on  the  same  subject  with  another  set  of 
underwriters,  even  though  he  may  have 
been  fully  insured  by  the  first  set.  But  he 
cannot  recover  more  than  the  amount  of  his 
loss.  If  he  obtains  the  full  amount  of  his 
loss  on  either  policy,  the  underwriters  upon 


Double 
insurance. 
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that  policy  are  entitled  to  a  contribution  Pakt  III. 
from  S.e  underwriters  upon  the  other.     (2  c^.il 


Ste.  Com.  128;  Amould,  345-6.)  And  in 
an  action  on  a  policy,  the  assured  is  only 
entitled  to  recover  the  amount  agreed  upon 
in  that  policy,  after  deducting  what  (if  any- 
thing) he  has  received  on  other  policies 
effected  on  the  same  subject-matter.  {Bruce 
V.  JoTiea,  1  Hurl.  &  Colt.  769.)    983. 

The  form  of  the  policy  in  use  was  intro-  ^®™  ®' 
duced  into  England  by  the  Lombards,  and 
is  very  inaccurate  and  ungrammatical  in  its 
language.  It  is  usually  printed  with  blanks, 
for  the  insertion  of  necessary  pai*ticulars, 
as  the  intention  of  the  parties  happen  to 
require.  (Sm.  Merc.  Law,  346;  Arnould, 
16.)    984. 

In  order  to  render  intelligible  the  remarks 
which  follow,  it  will  be  convenient  to  sub- 
join the  common  printed  form  of  a  Private 
Underwriter's  (Lloyd's)  Policy  on  Ship  and 
Goods : — 

"  In  the  name  of  God.    Amen. 

"  A.  B.,  as  well  in  his  own  name  as  for 
and  in  the  name  and  names  of  all  and  every 
other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain,  in  part  or  in 
all,  doth  make  assurance  and  cause  himself 
and  them,  and  every  of  them,  to  be  insured, 
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Pabt  III.  lost  or  not  lost,  at  and  from to  any 

Tit.  U. 
Gap.  IX.  upon  any  kind  of  goods  or  merchandises, 

and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other 
furniture  of  and  in  the  good  ship  or  vessel 

called  the ,  whereof  is  master  under 

God,  for  the  present  voyage,  E.  T.,  or  who- 
soever else  shall  go  for  master  in  the  same 
ship,  or  by  whatsoever  other  name  or  names 
the  same  ship,  or  the  master  thereof,  is  or 
shall  be  named  or  called;  beginning  the 
adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  aboard 

the  said  ship,  •< upon   the  said  ship, 

&C. and  so  shall  continue  and  endure 

during  her  abode  there,  upon  the  said  ship, 
&c.,  and  further  until  the  said  ship,  with  all 
her  ordnance,  tackle,  apparel,  &c.,  and  goods 
and  merchandises  whatsoever,  shall  be  ar« 

rived  at upon  the  said  ship,  &c.,  until 

she  hath  moored  at  anchor  twenty-four 
hours  in  good  safety,  and  upon  the  goods 
and  merchandises  until  the  same  be  there 
discharged  and  safely  landed  And  it  shall 
be  lawful  for  the  said  ship,  &a,  in  this 
voyage,  to  proceed,  sail  to,  and  touch  and 
stay  at  any  ports  or  places  whatsover,  with- 
out prejudice  to  this  insurance.  The  said 
ship  and  goods  and  merchandises,  &C.,  for  so 


INSURERS  AND  INSURED.  407 

much  as  concerns  the  assureds  by  agreement  ^^^  J J^' 
between  the  assureds  and  assurers  in  this  Cap.  IX, 
policy,  are  and   shall  be   valued   at , 


Touching  the  adventures  and  perils  which 
we,  the  assurers,  are  contented  to  bear,  and 
do  take  upon  us  in  this  voyage,,  they  are  of 
the  seas,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and 
counter-mart,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detainment  of  all 
kings,  princes,  and  people,  of  what  nation, 
condition,  or  quality  soever,  barratry  of  the 
masters  and  mariners,  and  of  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment  or  damage  of 
the  said  goods  and  merchandises,  or  ship,  &c., 
or  any  part  thereof.  And  in  case  of  any  loss 
or  misfoi-tune,  it  shall  be  lawful  to  the  as- 
sureds, their  factors,  servants,  and  assigns, 
to  sue,  labour,  and  travel  for,  in,  and  about 
the  defence,  safeguard,  and  recovery  of  the 
said  goods  and  merchandises,  or  ship,  &c.,  or 
any  part  thereof,  without  prejudice  to  this 
insurance ;  to  the  charges  whereof  we,  the 
assurers,  will  contribute  each  one  according 
to  the  rate  and  quantity  of  his  sum  herein 
assured.  And  it  is  agreed  by  us,  the  in- 
surers, that  this  writing  or  policy  of  assur- 
ance, shall  be  of  as  much  force  and  effect  as 
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Part  III.  the  surest  writing  or  policy  of  assurance 

Tit.  II.  -Ts  r        »f 

Cap.  IX.  heretofore  made  in  Lombard  Street,  or  in 
the  Royal  Exchange,  or  elsewhere  in  London. 
And  so  we,  the  assurers,  are  contented,  and 
do  hereby  promise  and  bind  ourselves,  each 
one  for  his  own  part,  our  heirs,  executors, 
and  goods,  to  the  assureds,  their  executors, 
administrators,  and  assigns,  for  the  true  per- 
formance of  the  premises,  confessing  our- 
selves paid  the  consideration  due  unto  us 

for  the  assurance  by   the  a^ured ,  at 

and  after  the  rate  of . 

"In  witness  whereof,  we,  the  assurers, 
have  subscribed  our  names  and  sums  assured 
in  London.  985. 
Sfdur""  "N.B.— Com.  fish,  salt,  fruit,  flour,  and 
seed  are  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded.  Sugar, 
tobacco,  hemp,  flax,  hides,  and  skins  are 
warranted  free  of  average  under  5L  per  cent. 
And  all  other  goods,  the  ship  and  freight, 
are  warranted  free  of  average  under  SI.  per 
cent,  unless  general,  or  the  ship  be  stranded." 
(Sm.  Merc  Law,  348 ;  Amould,  17.)     986. 

Time  iwUcy.  A  time  poHcy  is  a  policy  by  which  a  ship 
is  insured  for  a  certain  period  of  time,  instead 
of  for  a  certain  voyage.  Such  an  insurance 
is  efiected  in  consequence  of  the  ship  being 
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intended  to  be   employed  in   adventures,  ^^bt  iil 
which,  from  their  nature,  it  would  be  in-  Cap.  ix. 
convenient  or  even  impossible  to  designate 
by  local  termini    (Amould,  462.)    987. 

The  words  "  lost  or  not  lost "  render  the  *^lll 
underwriter  liable,  although  the  ship  be  lost 
at  the  time  of  insurance,  unless  the  loss 
were  known  only  to  the  insured.  Some- 
times, however,  these  words  are  restrained 
by  warranting  the  ship  to  be  ''  well "  on  a 
particular  day.  (Sm.  Merc.  Law,  357-8 ; 
Amould,  21.)    98JB. 

Jettison  is  a  throwing  of  goods  overboard,  Jettiaon. 
for  the  purpose  of  saving  the  ship.     (Sm. 
Merc.  Law,  361 ;  2  Ste.  Com.  129 ;  Amould, 
904.)    989. 

The  word  "  people  "  signifies  the  governing  «  poopie.- 
power  of  a  country.    (Sm.  Merc.  Law,  361 ; 
Amould,  836.)    900. 

Arrest  is  a  temporary  detention,  for  a  Arrest 
state  purpose,  of  a  ship  and  goods,  by  the 
government  of  the  couutry  to  which  it 
belongs,  or  some  other  friendly  power,  not 
with  the  object  of  prize  (for  then  it  would 
be  a  capture),  but  with  a  design  to  restore 
the  ship  and  goods,  or  to  pay  for  them. 
(Amould,  836.)    991. 

The  most  usual  species  of  arrest  or  detain-  Embargo. 
ment  is  an  embargo,  which  is  a  prohibition 

T 
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Part  III.  of  state  issued  to  prevent  the  departure  of 

Cap.  IX.  ships  or  goods  in  time  of  war,  or  to  exclude 
them  from  a  port.  (Sm.  Merc.  Law,  861 ; 
Amould,  837 ;  Aubert  v.  Gray,  3  Best  & 
Sm.  163, 166.)    993. 

Barratry.  Barratry  is  a  wilfully  vnongful  acfc  or 
neglect,  on  the  part  of  the  master  or 
mariners  of  the  ship,  by  which  the  owners 
of  the  ship  or  general  freighters  are  injured. 
(Sm.  Merc  Law,  362-5 ;  2  Ste.  Com.  129 ; 
Amould,  844-5.)    998. 

i^oesM.  Delay  in  the  voyage  occasioned  by  tem- 

pestuous weather,  and  cauidng  the  loss  of 
the  cargo  (as  in  the  case  of  perishable 
goods),  is  not  within  an  ordinary  policy. 
{Taylt/r  v.  Lv/nbar,  L.  R  4  C.  P.  206.) 
994. 

Meaning  of      The  word  "  average,''  as  used  in  the  Memo- 

the  Memo* 

nindum.  raudum,  means  ''partial  loss  by  sea  damage," 
and  the  expression,  "warranted  free  from 
average,"  means  "  so  insured  as  to  exclude 
all  liability  for  partial  loss  by  sea  damage.*' 
And  the  meaning  of  the  clause  is,  that  on 
certain  articles  of  a  peculiarly  perishable 
nature,  first  enumerated,  the  underwriter 
shall  not  be  answerable  for  any  partial  loss 
whatever.  2ndly,  That  on  certain  other 
articles  of  a  less  perishable  nature,  but  still 
very  liable  to  be  destroyed  by  sea  damage. 
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seooDdly  enumerated,  he  shall  only  he  an-  ^^R^  ill, 
swerable  when  the  amount  of  damage  ex-  Cap.  ix. 


«eeds  5  per  cent,  of  their  value.  3rdly, 
That  on  ship,  freight,  and  all  other  goods, 
he  shall  only  be  liable  when  the  amount  of 
damage  exceeds  S  per  cent.  4thly,  But 
that,  in  all  the  three  cases  alike,  the  under- 
writer will  be  liable  for  any  amount  of 
partial  loss,  however  small,  in  ease  the  ship 
be  stranded;  and  for  ev^y  loss,  however 
small,  of  the  nature  of  general  average. 
{Amould,  3a-4;   8m.  Mere.  Law,  367-8.) 

995. 

In  case  of  stionding,  the  underwriter  be-  s*»»wUn«. 
eomes  liable  for  every  average  or  partial 
loss,  even  though  the  loss  has  been  in 
reality  not  occasioned  by  the  stranding. 
Stranding,  within  the  sense  of  the  Memo- 
randum, occurs  when  a  Aip  takes  the 
ground,  and  remains  stationary,  either 
permanently  or  temporarily,  by  reason  of 
some  extraordinaxy  casualty.  (Sm.  Merc. 
Law,  368 ;  Amould,  878-881.)    996. 

A  warranty  in  a  policy  is  a  stipulation,  on  warranty. 
the  literal  truth  or  fulfilment  of  which  the 
validity  of   tiie   entire  contract  depends. 

997. 

Warranties  are  eith^  express  or  implied.  Ezpreea. 
An  express  warranty  is  one  that  appears  in  impued. 

t2 
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Jfixpreas 
warranty. 


P^f  11^  the  policy,  or  in  some  writing  which  is  by 

Ci^:  IX.  reference  incorporated  with  it.    An  implied 

warranty  is  one  which  is  deemed  to  exist 

in  every  policy,  unless  expressly  negatived. 

998. 

The  thmgs  usually  warranted  are :  1,  the 
time  of  sailing;  2,  the  safety  of  the  ship  at 
a  certain  time ;  3,  departure  with  convoy,  if 
in  time  of  war ;  4,  neutrality  of  the  property, 
if  in  time  of  war ;  5,  freedom  from  seizure 
in  port    999. 

The  literal  truth  or  fulfilment  ia  so  indis* 
pensably  necessary  as  a  condition  precedent 
to  the  right  of  the  assured  to  recover  on  the 
policy,  that  all  questions  as  to  the  materiality 
or  immateriality  of  the  thing  warranted  to 
the  risk,  or  of  the  substantial  truth  or  fulfil- 
ment, and  all  excuses  for  want  of  truth  or 
compliance,  are  excluded.  (Sm.  Merc  Law, 
372 ;  Amould,  626,  629-634,  637,  652,  889.) 

1000. 

The  implied  warranties  are:  1.  Not  to 
deviate  from  the  proper  course  of  the  voyage ; 
2.  Seaworthiness ;  3.  Reasonable  care  to 
guard  against  the  risks.    lOOL 

A  deviation  from  the  proper  course,  unless 
justified  by  necessity,  discharges  the  under- 
writer, not  from  the  commencement,  but 
from  the  time  of  deviation ;  so  that  it  does 


Implied. 


DoTiatiou. 
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not  exempt  him  from  loss  incurred  before  ^^  ^ 
the  deviation,  but  he  is  free  from  responsi-  Cap.  ix. 
bility  subsequent  to  the  deviation,  though 
the  loss  were  not  occasioned  by  the  devia* 
tion,  and  though  the  ship  resumed  her  proper 
course  before  it  happened.  (Sm.  Merc.  Law, 
377-380 ;  2  Ste.  Com.  130 ;  Amould,  393-6, 
45&)    1003. 

There  is  an  implied  warranty  of  seaworthi-  JJJJ^*' 
ness  in  a  voyage  policy.  The  ship  must  be 
seaworthy,  that  is,  fit  for  sea,  as  regards 
repairs,  equipments,  crew,  and  other  matters, 
at  the  commencement  of  the  risk,  ie.,  at  the 
port,  where  the  insurance  is  "  at  and  from  *'  a 
port ;  at  the  beginning  of  the  voyage,  where 
the  insurance  is  *'  fit)m  "  a  port.  The  mean- 
ing of  the  term  seaworthiness  depends  on  the 
situation  of  the  ship,and  the  service  in  which 
she  is  engaged.  Thus,  if  she  was  in  port,  it 
merely  denotes  that  she  was  reasonably  safe 
when  in  such  a  port ;  and,  therefore,  if  she 
is  insured  "  at  and  from  "  it,  the  insurance 
may  be  good  while  she  is  in  the  port,  although 
in  want  of  repair&  (Sm.  Here.  Law,  381-2 ; 
Amould,  689;   Quebec  Marine  Insurance 

(a)  Ab  to  evidence  of  seaworthineM  or  mLBeaworthinefls, 
Bee  Andenon y.Moriee,  L.  R.  10  C.  P.  58 ;  (Ex.  Ch.)  609  ; 
1  Ap.  CaB.  713^  And  as  to  wamnty  of  aeaworthinen  in  a 
time  policy,  iee  Dudgeon  v.  Pembroke,  L.  R.  9  Q*  K  581 ; 
1  Q.  B.  D  (Ex.  Ch.)  96  ;  2  Ap.  Cas.  284. 
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^i^  IP-  C'o-  V.  Commercial  Bank  of  Canada,  L.  R. 

Tit  II  J  ' 

Cap!  IX.  3  P.  C.  234.)    1003. 

There  is  no  implied  warranty  that  the 
ship  shall  continue  seaworthy  in  the  course 
of  the  voyage.  (Sm.  Merc  law,  382; 
Amould,  693.)    1004« 

There  may  be  different  stages  of  seaworthi- 
ness in  cases  where  there  are  different  stages 
of  navigation.  But  the  vessel  must  be  sea- 
worthy for  each  of  the  stages  of  navigation 
when  she  enters  upon  each  stage:  the  render- 
ing her  seaworthy  after  the  commencement 
of  a  given  stage  and  before  any  loss  will  not 
be  sufficient.  {Quebec  Marme  Insurance  Co. 
V.  Commercial  Bank  of  Canada,  L.  R  3  P.  C. 
234.)  1006. 
Documenu.  The  insured  must  take  care  that  the  ship 
be  documented  according  to  her  national 
character ;  that  is,  that  she  be  provided  with 
such  documentary  proofs  of  her  national  cha- 
racter as  are  required  by  the  law  for  her 
protection.  (Sm.  Merc.  Law,  384 ;  Amould, 
727.)  1006. 
pSJoSiir^  The  term  average  is  used  indiscriminately 
•yerage.  ^^  deuotc  a  loss  and  a  payment  in  respect 
of  such  loss.  And  there  are  two  kinds  of 
average — ^general  average  and  particular 
average.  Qeneral  average  loss  is  a  loss 
arising  out  of  extraordinary  sacrifices  or  ex- 
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traordinary  expenses,  incurred  for  the  joint  ^^  OT* 
benefit  of  ship  and  cargo;  and  a  general  Cap. IX. 
average  contribution  is  a  contribution  that 
is  to  be  made  by  all  parties  in  interest 
towards  that  loss.  A  particular  average  loss 
is  a  loss  arising  from  damage  accidentally 
and  proximately  caused  by  the  perils  insured 
against^  or  from  extraordinary  expenditure 
necessarily  incurred  for  the  sole  benefit  of 
some  particular  interest,  as  of  the  ship  alone 
or  the  cargo  alone.    1007. 

The  damage  or  expense  in  the  case  of 
particular  average,  instead  of  being  met  by 
the  general  body  of  those  who  are  interested 
in  the  adventure,  as  in  the  case  of  general 
average,  falls  entirely  upon  the  particular 
owner  of  the  property  constituting  the  sub- 
ject of  the  damage  or  expenditure.  (Amould, 
895,  970-971 ;  Great  Indian  Penina.  Ry. 
Co,  V.  Sav/nders,  1  Best  &  Sm.  41 ;  2  Best  & 
Sm.266.)    1008. 

Loss  is  either  total  or  partial,  called  also  um». 
average  loss.    A  total  loss  is  one  on  account 
of  which  the  insured  is  entitled  to  recover 
the  whole  amount  insured.    Total  losses  are  Total. 
either  absolute  or  constructive.  An  absolute  Abeoiuto 

total  loM, 

(otherwise  called  an  actual)  total  loss  is  one 
which  takes  place  when  the  subject  insured 
is  wholly  destroyed,  or  cannot  be  recovered, 
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Part  iil  at  least  without  such  an  expense  as  to  render 

Tit.  II. 

Cap.  IX.  the  attempt  to  recover  it  worthless,  A  con- 

constnic-    structivc  total  loss  is  one  which  takes  place 

loM.  when  the  subject  insured   is  not  wholly 

destroyed,  but  its  destruction  is  imminent, 

or  its  recovery  exceedingly  doubtful.   1009* 

Liability  of      In  the  case  of  an  absolute  total  loss,  the 

nnder- 

writem.  underwriter  is  liable  for  the  whole  amount 
of  his  subscription  absolutely.  But  in  the 
case  of  a  constructive  total  loss,  the  under- 
writer is  only  liable  for  the  whole  amount 
of  his  subscription,  in  case  the  insured, 
within  a  reasonable  time,  gives  notice  of 
abandonment.    1010. 

Abandon.  Abandonment  is  a  relinquishment,  to  the 
insurer  by  the  insured,  of  the  subject  of 
insurance,  or  whatever  part  thereof  may  be 
saved,  where  the  insured  calls  upon  the  in- 
surer to  settle  with  him  for  a  total  loss,  in 
consequence  of  the  greatness  of  the  damage, 
the  imminent  danger  of  destruction,  or  the 
improbability  of  recovery.  (See  Amould, 
1007-9 ;  Sm.  Merc.  Law,  386-7 ;  2  Ste^Com, 
131 ;  Stringer  v.  Engliah,  Jkc,  Inav/rcurice  Co., 
L.  R.  4  Q.  B.  676;  5  Q,  B.  (Ex.  Ch.)  599. 
As  to  an  insurance  on  freight  expected  to 
be  earned,  see  Potter  v.  Bankin,  L.  R  3  C.  P. 
662 ;  6  C.  P.  (Ex.  Ch.)  341 ;  Rankin  v.  Patter, 
L.R6H.  L.83.)    1011. 


mont. 
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The  insurer  is  never  obliged  to  abandon  ^^bt  ni. 
unless  he  claims  for  a  total  loss,  in  cases  Cap.'ix. 
where  there  is  ndither,  on  the  one  hand,  an 
absolute  total  loss,  nor,  on  the  other,  only  a 
partial  loss.  An  abandonment  is  only  neces- 
sary to  make  a  constructive  total  loss.  The 
insured  may,  if  he  chooses,  abstain  from 
giving  notice  of  abandonment,  and  take  the 
chance  of  recovering,  and,  if  he  recovers  part, 
claim  for  a  partial  loss,  or,  if  he  recovers 
nothing,  daim  for  an  absolute  total  loss. 
(See  Amould,  1008, 1015 ;  Sm.  Merc  Law, 
390 ;  2  Ste.  Com.  131 ;  Kaltenbach  v.  Mac- 
kmzie,  L.  R.  3  C.  P.  D.  (Ap.)  467.)    1012. 

Notice  of  abandonment  is  not  necessa^, 
where  it  could  be  of  no  use  at  all  to  the 
underwriters.  {Rcmkin  v.  Potter^  L.  B.  6 
H.  L.  83, 157, 161, 166-6.)    1018. 

If  the  owner  has  been  obliged  to  make  '^^^J^l 

^3  calculating 

repairs,  in  consequence  of  damage  to  theJJjU^^^ 
ship,  he  is  not  allowed  the  full  cost  of  them,  ^S^^^ 
unless  the  ship  was  new ;  but  one-third  is       ^* 
deducted,  in  consideration  of  the  benefit 
which  he  derives  from  new  materials  in  lieu 
of  old.    This  is  termed  deducting  one-third, 
new  for  old.  (Sm.  Merc  Law,  392 ;  Amould, 
996  ;  Aitchisan  v.  Loh/re,  L.  B.  4  Ap.  Cas. 
755.)    1014. 
In  the  case  of  damage  to  goods,  the  course  «*^J_  ^^ 

X  8  gooda. 
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^T*'  W'  ^^P^^  ^^  ^^^^  •  ^^  ascertain  the  difference 
Cap.  IX.  in  proportion  between  the  gross  proceeds  of 
~  the  goods  on  their  arrival  at  their  destined 
port,  and  what  would  have  been  their  gross 
proceeds  had  they  not  been  injured;  and 
then  the  underwriter  pays  an  aliquot  part  of 
the  original  value  corresponding  with  that 
difference.  Hence,  if  that  difference  is  a 
quarter,  the  underwriter  pays  a  quarter  of 
the  original  value ;  not  a  quarter  of  what 
would  have  been  their  gross  proceeds  had 
they  not  been  injured.  For  the  original 
value  is  the  sum  the  underwriter  agreed  to 
insure,  and  not  the  probable  or  eventual  pro- 
ceeds. He  does  not  engage  to  put  the  mer- 
chant in  the  same  position  he  would  have 
been  in  had  all  his  goods  arrived  in  sound 
condition  at  the  port  of  destination,  and 
realised  the  profit  which  would  have  accrued 
had  they  been  all  sound,  but  only  to  put 
him,  in  regard  to  the  damaged  portion  of 
such  goods,  in  the  situation  in  which  he  was 
at  the  beginning  of  the  risk.  (Sm.  Merc. 
Law,  393-4 ;  Amould,  980-985.)    1015. 

In  an  open  policy,  the  original  value  is 
ascertained  by  taking  the  invoice  price  at 
the  port  of  lading,  together  with  all  expenses 
till  put  on  board,  including  premium  and 
costs  of  insurance.    In  a  valued  policy,  it  is 
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the  value  expressed  in  the  policy.    (Amould,  ^**JJ^- 
981 ;  Sm.  Mere.  Law,  394.)    1016.  C^'.  ix. 

When  a  loss  has  taken  place,  the  broker  Adjust.  ~^ 
usually  proceeds  to  adjustment,  that  is,  the  ^^^ 
settling  the  amount  receivable  by  the 
assured,  after  deductions,  and  the  fixing  the 
proportion  payable  by  each  underwriter. 
(Sm.  Merc.  Law,  395;  Mau.  &  FoL  370, 
373 ;  Amould,  1199.)    1017. 

When  part  only  of  the  goods  comprised  in  J^^^JJJ^' 
the  policy  are  put  on  board,  there  is  a  "  return  J^  *^*^ 
of  premium  for  short  interest ; "  that  is,  a 
portion  of  the  premium  corresponding  to 
the  deficiency  must  be  returned.  (Sm.  Merc 
Law,  403 ;  Amould,  1224.)    1018. 

Before  the  stat.  31  &  32  Yici  c.  86,  an  AetioDa  by 

Msigneeaof 

assignee  of  a  policy  of  marine  insurance  voiudea. 
could  only  have  maintained  an  action  in  the 
name  of  the  original  contractor.  But  by 
that  Act  (s.  1),  it  is  enacted  that  "  whenever 
a  policy  of  insurance  on  any  ship,  or  on  any 
goods,  in  any  ship,  or  on  any  freight,  has 
been  assigned,  so  as  to  pass  the  beneficial 
interest  in  such  policy  to  any  person  entitled 
to  the  property  thereby  insured,  the  assignee 
of  such  policy  shall  be  entitled  to  sue  thereon 
in  his  own  name ;  and  the  defendant  in  any 
action  shall  be  entitled  to  make  any  defence 
which  he  would  have  been  entitled  to  make 
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CHAPTER  X. 

BAIIiOBS  AND  BAILEKS  OENKBAIXT. 

Bailment  is  a  deliveiy  of  goods  in  tnist>  ^^  ^ 
upon    a  contmct    expressed    or    impUed.   cS.x 

1020.  Definition 

There  are  six  sorts  of  bailments :  1.  A  j^^^ 
bailment  of  goods  to  keep  gratuitously  for  ^^<^t. 
the  use  of  the  bailor;  which  is  called  de- 
positum.  2.  A  loan  of  chattels  gratis,  to  be 
used  by  the  bailee ;  which  is  called  commo- 
datum.  3.  A  delivery  of  chattels  to  be 
used  by  the  bailee  for  hire,  which  is  called 
locatio  et  conductio.  4.  A  delivery  of  chat- 
tels as  a  pawn  or  pledge,  to  be  a  security 
to  the  bailee  for  money  borrowed  from  him 
by  the  bailor ;  which  is  called  vadium,  or 
pignori  acceptum.  5.  A  delivery  of  chattels 
in  order  that  they  may  be  kept  or  carried, 
or  that  something  may  be  done  about  them, 
for  a  reward,  to  be  paid  by  the  bailor  to  the 
bailee ;  which  is  called  |ocatio  operis  faciendL 
6.  A  delivery  of  chattels  to  somebody  who 
is  to  carry  them,  or  do  something  about 
them,  gratis;  which  is  called  mandatum. 
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^r^  5^-  (^^'  Torts,  267-8 ;  1  Sm.  L.  C.  190-215 ; 

Tit.  IL  ' 

Cap.  X.   Chit.  Con.  424.)     1021. 


Responsi.  L  As  to  the  first  (depositum),  to  constitute 
differeat  a  deposit,  the  subject-matter  must  be  in  the 
baueefl.  actual  OF  coustructive  possession  or  under 
turn.  the  control  of  the  bailee,  and  he  must  con- 

sent to  take  charge  of  it.  The  bailee  has  no 
right  to  use  the  thing  deposited;  but  so 
long  as  he  holds  it  rightfully,  he  is  only 
answerable  for  great  neglect — ^for  the  want  of 
that  ordinary  care  which  men  of  common 
prudence  generally  exercise  upon  their 
own  affairs — ^unless  he  spontaneously  and 
officiously  offered  to  keep  the  goods.  And 
the  bailee  will  not  be  answerable  even  for 
gross  neglect,  if  the  bailor  knew  him  to  be 
such  a  person  that  ordinary  care  could  not 
reasonably  be  expected  from  him.  (Ad. 
Torts,  268 ;  Broom  Com.  780, 781 ;  Sm.  L. 
C.  191-2 ;  Chit.  Con,  425 ;  Ad.  Con.  429- 
432,  435, 442  ;  Oiblin  v.  McMuUen,  L.  R  2 

P.  C.  317,  337.)    1022. 

n.  commo-  II.  As  to  the  second  (commodatum),  the 
bailee  or  borrower  is  answerable  for  the  least 
neglect,  but  not  for  reasonable  wear  and  tear, 
or  for  robbery,  or  unavoidable  casualty,  un- 
less he  improperly  keeps  it  after  its  return 
is  requested.  And  the  lender  is  responsible 
for  defects,  known  to  him  and  not  to  the 
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borrower,  which  make  the  loan  perilons,  but  ^^  ^ 
not  for  defects  not  known  to  the  lender.  Cap.  x! 


(Ad.  Torts,  268-9 ;  Broom  Com.  783 ;  Sm. 
L.  C.  193 ;  Ad.  Con.  444-6;  Chit  Con.  427; 
MacCarthy  v.  Young,  6  HurL  &  Norm.  829.) 

1023. 

When  money  is  paid  into  a  bank,  it 
amounts  to  a  loan  to  the  banker  for  use  and 
consumption  by  him,  so  that  the  identical 
money  ceases  to  be  the  money  of  the  cus- 
tomer, and  becomes  the  money  of  the  banker, 
of  which  he  may  make  any  use  he  pleases, 
so  long  as  he  renders  an  equivalent  amount 
when  demanded.    (Ad.  Con.  446-7.)    1024. 

III.  As  to  the  third  (locatio  et  conductio),  ul  Locatio 
the  bailee  is  bound  to  take  all  ordinary  care.  ^^^^ 
The  owner  must  bear  the  risks  to  which  the 
chattel  is  naturally  liable,  but  not  risks  occa- 
sioned by  want  of  ordinary  care  on  the  part 
of  the  hirer.  (Ad.  Con.  425-6 ;  Sm.  L.  C. 
193 ;  Chit.  Con.  432.)    1026. 

If  a  person  lets  out  a  chattel  for  a  pai> 
ticular  use,  he  impliedly  warrants  that  it  is 
fit  for  such  use.  (Ad.  Con.  424  ;  Fowler  v. 
Lock,  L.  R  7  C.  P.  272;  9  C.  P.  751,  n.;  10 
C.P.90.)    1026. 

The  hirer  is  bound  to  use  such  means  as 
a  prudent  man  would  take  for  the  preserva- 
tion of  the  property  hired  from  immediate 
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PiRTiiL  destruction.     And  unless  the  damrer  has 

Tit.  II. 

Cap*.  X  arisen  from  his  own  fault,  he  may  maintain 
an  action  against  the  owner,  for  such  money 
as  he,  the  hirer,  is  obliged  to  spend  for  that 
purpose,  as  money  paid  for  the  use  of  the 
owner  at  his  implied  request.  (Ad.  Con. 
425.)    1027. 

The  hirer,  or  a  person  to  whom  a  chattel 
is  delivered  to  be  repaired,  made  up,  or  dealt 
with  in  the  way  of  his  trade,  is  not  respon- 
sible for  robbery,  disease,  or  accident,  which 
happens  without  his  fault.    (Ad.  Con.  426.) 

1028. 

A  cab  driver,  who  has  the  use  of  a  cab  on 
the  usual  terms  of  driving  it  about  for  his 
own  benefit,  provided  he  pays  so  much  to 
the  cab  proprietor,  is,  as  between  himself  and 
the  owner,  a  bailee  for  hire,  and  not  a  servant 
or  co-adventurer,  but  as  between  the  owner 
and  the  public,  he  stands  in  the  relation  of  a 
servant.  {Fowler  v.  Lock,  L.  R  7  C.  P.  272 ; 
9  C.  P.  751,  n. ;  10  C.  P.  90 ;  Vendblea  v. 
Smif^  L.  R.  2  Q.  B.  D.  279.)    1029. 

If  the  owner  of  a  horse  sends  his  own 
servant  to  drive  it,  the  hirer  is  exempt  from 
allresponsibility,  unless  he  takes  the  manage- 
ment himself,  or  desires  the  driver  to  drive 
in  a  particular  manner,  which  occasions  the 
damage  complained  o£    If  a  horse  is  taken 


BAILOBS  AND  BAILEES.  425 

ill  on  the  road,  the  hirer  will  not  be  respon-  ^^  TO- 
sible,  though  the  horse  die,  if  he  sent  for  a  Cap.  x. 
farrier;  but  if  he  did  not,  he  will  be  answer- 
able.  It  is  also  the  duty  of  the  hirer  to 
supply  the  horse  with  suitable  food.  (Ad. 
Torts,  270;  OKph.  202,  204,  206-7;  Chit. 
C!oa482.)    1030. 

IV.  As  to  the  fourth  kind  of  bailment  !▼•  vadium, 
(vadium  or  pignori  aoceptum),  the  bailee  is 
only  required  to  use  ordinary  care  for  restor- 
ing the  chattels,  unless  a  tender  of  the  money 
has  been  made.  But  if  he  retains  them  after 
such  tender,  he  will  be  responsible  for  them 
at  all  events.  (Ad.  Torts,  271 ;  Sm.  L.  G. 
194;  Broom  Com.  779,785;  Chit.  Coa  428; 
Ad.  Con.  309.)    lOSt 

y.  As  to  the  fifth  (locatio  opens  fibciendi),  ^V^^^ 
if  the  bailee  exercises  a  public  employment  *»ci«»<^ 
for  pay,  as  in  the  case  of  a  common  carrier, 
he  will  be  answerable  at  all  events ;  subject 
to  certain  exceptions.  (Ad.  Torts,  271; 
Broom  Com.  784  See  infra,  Part  III. 
Tit.  III.  Cap.  III.)    1083. 

But,  in  general,  a  private  bailee  to  whom 
things  are  delivered,  in  order  that  they  may 
be  carried,  or  that  something  may  be  done 
about  them,  for  a  reward,  is  only  obliged  to 
use  ordinary  care  (a).    If  lost,  however,  the 

(a)  Ai  to  robbery,  disease^  or  accident,  im  rapra,  par.  1028. 
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^^W'  lott  itself  affords  thestnngestpresomptian  of 

Cap.x  n^^igenee;  and  it  is  for  the  bulee  to  rebut 

this  presumptioa  hy  evidenee.    (Ad.  T<nta, 

27,  271,  276;  Sm.  L.  C.  197;  Brcxmi  Com. 

784 ;  Chit  Con.  429.)    1088. 

Persons  who  are  paid  for  taking  care  of, 
and  not  merely  for  finding  aplaoe  of  deposit 
for  living  animah,  goods,or  chattels  intmsted 
to  them  for  thai  porpose  (such  as  warehoose- 
men  and  wharfingers),  are  boond  to  take  the 
same  care  of  them  which  the  most  careful  of 
men  take  of  their  own  propeify.  And  they 
are,  piimi  fiune,  responsible  for  a  theft  com- 
mitted by  their  own  servants,  and  can  only 
dischaige  themselves  by  showing  that  the 
greatest  care  on  their  part  could  not  have 
prevented  the  theft  (a).  (Ad.  Torts,  273-5.) 
1084. 

An  agister  of  horses  is  liablefor  negligence, 
if  he  tarns  them  into  a  field  where  there  are 
cows  or  heifers,  and  next  to  a  field  where 
there  is  a  bull  which  he  knows  is  not  pre* 
vented  by  a  sufficient  fence  from  visiting 
and  does  visit  the  cows  or  heifers,  and  one  of 
the  horses  is  injured  by  the  bull.  (Smith  v. 
(7oofc,LRlQ.B.D.79.)  1085. 
VI.  lUndA-  YL  As  to  the  sixth  species  of  bailment 
(mandatum),  if  a  man  acts  by  commission 

{a)  Ab  to  robbeiy,  dueMe,  or  acddent,  see  snpni  p«r.  1028. 
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for  another  gratis  and  behaves  himself  with  ^*  ™- 

®  Tit.  II. 

great  negligence,  he  is  answerable.  But  Cap.  X 
such  a  bailee  (who  is  called  a  mandatory) 
may  revoke  his  promise  to  act,  if  he  revokes 
it  and  returns  the  chattel  without  delay,  and 
before  any  injuiy  has  arisen  from  his  first 
accepting  and  then  declining  the  trust.  (Ad. 
Torts,  271;  Broom  Com.  780-781,  790; 
Chit.  Con.  425-6;  Ad.  Con.  436-440.)  1086. 
The  mandatory  may  recover  any  expenses 
which  he  necessarily  incurs,  as  money  ex- 
pended by  him  for  the  use  of  the  mandator 
at  his  implied  request.     (Ad.  Con.  440.) 

1087. 

A  bailee  has,  together  with  the  possession,  ^p^^^ 
a  special  qualified  property,  enabling  hina  to  J"SS£jj^  ^ 
maintiain  an  action  against  such  as  injure  or 
take  away  the  chattels.    And  he  has  also,  and  uen. 
in  certain  instances,  that  right  of  retaining 
possession  which  is  called  a  lien.    (2  Ste, 
Com.  80-81.     See  supra,  par  593b— 605.) 

1038. 
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CHAPTER  XI. 

HEIBS,    EXECUTORS,    ADHINISTRATOBS,     AND 

TRUSTEES. 

Pabt  IIL  An  heir  is  the  person  on  whom  the  law  casts 

Tit.  IL 

Cap!  XL  the  estate  immediately  on  the  death  of  the 
whTiB  an~  ancestor.    1039. 
uMhty         '^^  obligation  of  a  covenant   or  bond 

and  benefit    j         %  xi.     i.    •        ^  xi_  ^         *j* 

of  ooyenants  dcvolves  upon  the  hcir  of  the  covenantor,  if 
bonds.  the  heir  is  expressly  named.  But  the  benefit 
of  a  covenant  relating  to  an  estate  of  inheri- 
tance may  pass  to  the  heir  of  the  covenantee, 
even  though  it  be  entered  into  with  the 
covenantee  and  his  executors  and  adminis- 
trators only.  Where  such  a  covenant  is 
broken  in  the  lifetime  of  the  covenantee,  and 
he  dies,  the  right  of  action  is  in  his  personal 
representative,  if  the  breach  has  caused 
damage  to  his  personal  estate ;  but  in  the 
heir,  if  it  has  caused  no  such  damage,  and  if 
the  breach  is  one  which  continues  after  the 
decease  of  the  covenantee.  The  heir  of  an 
obligee  in  a  bond  cannot  take  advantage  of 
the  bond,  even  though  it  is  made  with  the 
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obligee  and  his  heirs.      (Ad.  Con.  837-9;  PabtIIL 

Tit  II 
Chit  Con.  94 ;  Sm.  Law  of  Prop.  5ih  ed.  Cap!  xi. 

par.  1812-1825,  2241, 2242.)    1040.  

An  executor  is  the  person  to  whom  a  tes-  whouu> 

•xocutor  or 

tator  commits  the  execution  of  his  wilL    An  Miminis. 

timtor. 

administrator  is  the  person  to  whom  the 
Court  of  Probate  commits  the  management 
of  the  affairs  of  an  intestate.    1041. 

Even  married  women,  with  their  husbands'  wim  may  be 

ons. 

consent,  and  infants  may  be  executors ;  but 
no  person  who  is  sole  executor  can  act  until 
the  age  of  twenty-one  years.  (2  Bl.  Coul 
508;  1  Wms.  Ex.  201-2;  Ad.  Con.  851.) 

1043. 

An  executor  may  contract  and  do  many  Acta  beforo 
acts  before  he  proves  a  will ;  but  an  ad-  adminu^. 
ministrator  may  do  nothing  till  letters  of 
administration  are  issued :  for  the  former 
derives  his  power  from  the  will,  and  not 
from  the  probate ;  while  the  latter  derives 
his  title  entirely  from  his  appointment  as 
administrator,  though  his  title  relates  back 
to  the  intestate's  decease.  (Broom  Com. 
593 ;  2  BL  Com.  507.)    1048. 

The  whole  personal  property  vests  in  the  Penonaitv 
executor :  so  that  the  demands  of  creditors  exeouton, 

who  thereby 

and  legatees  are  personal  upon  the  executor ;  ]S^f^ 
and  though  they  exist  in  respect  of  the  pro-  Sd**^ 
perty,  and  are  limited  by  the  extent  of  it,  ^****'^ 
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Part  in.  yet  they  are  no  lien  upon  it,  whether  in 

Cap.  XI.  his  hands  or  in  the  hands  of  his  assignees, 

unless  they  are  affected  with  fraud.      (1 

Wms.  Ex.  576 ;  Co.  Litt.  290  b,  n.  1,  xiv.  1.) 

1044. 

Effoctof  When  a  testator's  or  intestate's  money  at 

tranafarbya  ** 

?^*®*»   a  bank  is  transferred  to  the  account  of  his 

ezocutor  or 

administn.  gxecutor  OT  administrator,  that  is  equivalent 
to  a  payment  by  the  bank  of  the  debt  which 
they  owed  to  the  testator  or  intestate ;  and 
it  is  a  loan  of  that  amount  to  the  bank  by 
the  executor  or  administrator ;  so  that  it  is 
a  personal  contract  between  him  and  the 
bank ;  and  the  bank  are  liable  to  him  per- 
sonally, and  if  he  overdraws  the  account  he 
is  personally  liable  to  them.  The  opening 
of  the  account  in  his  name,  as  executor  or 
administrator,  operates  as  a  statement  to 
the  bank  to  the  following  effect: — ^"The 
money  is  not  my  own  absolute  property, 
but  belongs  to  the  estate  which  I  am  ad- 
ministering; and  consequently,  though  it 
is  vested  in  me  at  Law,  there  may  be  persons 

Whore  an     who  havc  cquitable  claims  upon  it"     If, 

exocutoror 

tor"'"**  Mt  however,  there  are  no  such  equitable  claims, 
vsi^^^  but,  in  Equity,  it  belongs  to  the  executor  as 
d^tduo  residuary  legatee,  or  to  the  administrator  as 
%  b^  next  of  kin ;  then,  he  being  owner  both  at 
Law  and  in  Equity,  may  set  off  the  amount 


EXECUTORS  AND  ADMINISTRATORS.  481 

against  a  debt  due  from  him  to  the  bank  ^^^  J?* 
on  another  private  account.  (BaUeyy.Fmch^  Cap.  XL 
L.  R7Q.B.34.)    1046. 
Executors  and  administrators  represent  Rights  of 

^  executon  at 

the  testator  or  intestate,  and  are  the  persons  ^^^^ 
entitled  to  sue  upon  all  bonds  and  personal  Jj^i, 
covenante  and  simple  contracts  entered  into  ***"****• 
with  the  testator  or  intestate ;  and  are  en- 
titled to  all  damages  which  accrued  to  the 
testator  or  intestate  in  his  lifetime,  and,  in 
general,  to  the  benefit  of  all  duties  owing  to 
the  testator  or  intestate.    (1  Pres.  Shep.  T. 
175 ;  Ad.  Con.  842 ;  Stubbs  v.  Holywell  Ry. 
C^o.,  L.  E.  2  Ex.  311.)    1046. 
An  executor  or  administmtor  has  a  ric^ht  Right  of 

°       retainer. 

to  retain  out  of  legal  assets  the  amount  of 
a  debt  due  to  him,  either  beneficially  or  as 
trustee,  as  against  creditors  of  equal  degree. 
(2  Wms.  Ex.  936-8.)  But  it  hafi  been  held 
that  this  right  does  not  exist  in  the  case  of 
a  debt  bequeathed  to  an  executor  after  a 
decree  in  an  administration  suit.  (Jonee  v. 
Uvans,  L.  R.  2  Ch.  D.  420,)    1047. 

Parties  to  a  contract  bind  their  personal  uaxmty  of 

repreBentft' 

representatives,  even  without  naming  them,  ^^J^^^oj 
but  not  their  heirs,  unless  named.    (Chit.  ®®^*™*^ 
Con,  94 ;  Bradbury  v.  Morgan,  1  Hurl.  & 
C!oli  249.)    So  that  executors  or  adminis- 
trators are  responsible,  to  the  extent  of  the 
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Pabt  ixl  assets  come  to  their  hands,  upon  all  con- 
TiT.  XL  «    1    .  . 

Gap.  XL  tracts  01  their  testator  or  intestate,  even 


where  their  heir  is  named,  and  they  are  not 
named  in  the  contract    (Ad.  Con.  847 ;  Sm. 
Law  of  Prop.  5th  ed.  par.  1814.)    1048. 
contnou        Executors  or  administrators,  however,  are 

which  do  '  ' 

not  sunrive.  j^^f^  entitled  to  the  benefit  of,  or  subject  to 
liability  on,  executory  contracts  which  are  so 
strictly  personal  to  their  testator  or  intestate 
that  the  nature  of  the  case  requires  that 
such  contracts,  and  all  liability  and  benefit 
attaching  thereto,  should  die  with  him ;  as 
in  the  case  of  contracts  by  authors  to  write 
a  book ;  contracts  by  medical  men  to  cure 
a  patient ;  promises  of  marriage,  &c.  (Ad 
Con.  849 ;  Sm.  Law  of  Prop.  5th  ed.  par. 
1814  See  Stubba  v.  Holywell  Ry.  Co.,  L. 
R  2  Ex.  311.)    1049. 

Trtiami-         Presentment,  notice  of   dishonour,  and 

ment,  notice 

no^^^nms-  P^^yniex^^  of  a  bill  or  a  note  should  be  made 
pvmentof  by  or  to  the  personal  representative  of  a 
notes.        deceased  party;  and  on  the  death  of  a  holder 

of  a  bill  or  note,  his  personal  representatives 

may  transfer  it.    (Byles,  50 ;  Chit.  B.  141, 

246,252,270,335.)    1060. 
©McutOTB^      By  the  common  law,  if  an  iigury  was 
SutoS^'  done  to  the  person  or  property  of  another, 
matten  of    ^^^  which  damages  only  could  be  recovered 

in  satisfSoiCtion,  the  action  died  with  the 
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person  by  whom  the  wronc:  was  committed :  ^^^  m* 

.  ,.  .  Tit.  II. 

actio  personalis  moritur  cum  persona.  And  Cap.  xi. 
this  is  the  rale  at  the  present  day ;  except 
that  by  the  stat.  3  &  4  WilL  IV.  c.  42,  s.  2, 
an  action  of  trespass  or  trespass  on  the  case 
may  be  maintained  against  the  executors  or 
administrators  of  a  deceased  person,  ''for 
any  wrong  committed  by  him  within  six 
calendar  months  before  his  death  to  another 
in  respect  of  his  property,"  if  such  action  is 
brought  within  six  calendar  months  after 
such  executors  or  administrators  have  taken 
upon  themselves  the  administration  of  the 
estate.  (2Wms.  Ex.  6th  ed.  1596-1602 ;  Mor- 
gem  V.  Bavey,  6  HurL  &  Norm.  265.)    1051. 

The  rule  at  Law  as  well  as  in  Equity,* 
now  is,  that  an  executor  or  administrator  is 
in  the  position  of  a  gratuitous  bailee,  who 
cannot  be  charged  with  the  loss  of  assets 
without  wilful  default  {Job  v.  Job,  L.  E. 
6  OLD.  562.)    1051a. 

An    executor    or    administrator  is  per>  where  oxo 

*  cutoror 

sonally  liable  for  money  lent  to  or  received  j^™j^***"* 
by  him,  or  for  orders  for  the  funeral  given  gj^^^^^' 
by  him,  or  for  other  work  performed  for 
him,  or  goods  sold  and  delivered  to  him. 
(Broom  Com.  595 ;  Chit.  Con.  9th  ed.  249 ; 
2  Wms.  Ex.  6th  ed.  1654.)    1062. 
Where  a  person,  in  a  case  of  necessity ,  orden  for  a 

U 


434  SXECUTOBS  AND  ABUINISTEATOBa 

^'  JP*  gives  reasonable  ordeiB  for  a  funeral,  in  con- 

TlT.  II.    ° 

Cap.  XI.  sequence  of  the  neglect  of  the  executor  or 
funeral.  Other  party  who  was  bound  to  give  such 
orders^  such  person  makes  himself  personally 
responsible  to  those  to  whom  he  gives  such 
orders.  But  he  is  entitled  to  reimbursement 
by  the  executor  or  other  party,  (See  Wms. 
Ex.  6th  ed.  1652-4 ;  Chit.  Con.  9th  ed.  557.) 

1053. 

^dministm-  gy  the  Supreme  Court  of  Judicature  Act, 
nfJent  1875  (88  &  39  Vict.  c.  77,  s.  10),  it  is  en- 
^^d^^  acted  (in  lieu  of  the  1st  sub-section  of  s.  25 
of  the  principal  Act,  36  &  37  Vict  a  66), 
that  ''  in  the  administration  by  the  Court 
of  the  assets  of  any  person  who  may  die 
after  the  commencement  of  this  Act,  and 
whose  estate  may  prove  to  be  insufficient 
for  the  payment  in  full  of  his  debts  and 
liabiUties,  and  in  the  winding-up  of  any  com- 
pany  under  the  Companies  Acts,  1862  and 
1867,  whose  assets  may  prove  to  be  insuffi- 
cient for  the  payment  of  its  debts  and  liabi- 
lities and  the  costs  of  winding-up,  the  same 
rules  shaU  prevail  and  be  observed  as  to 
the  respective  rights  of  secured  and  unse- 
cured creditors,  and  as  to  debts  and  liabilities 
provable,  and  as  to  the  valuation  of  annui- 
ties and  future  or  contingent  liabilities, 
respectively,  as  may  be  in  force  for  the  time 
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being  under  the  law  of  bankruptcy  with  ^"JJ^ 
respect  to  the  estates  of  persons  adjudged  Cap.  xi. 
bankrupt ;  and  all  persons  who  in  any  such 
case  would  be  entitled  to  prove  for  and 
receive  dividends  out  of  the  estate  of  any 
such  deceased  person  or  out  of  the  assets  of 
such  company,  may  come  in  under  the  decree 
or  order  for  the  administration  of  such 
estate,  and  make  such  claims  against  the 
same  as  they  may  be  respectively  entitled 
to  by  virtue  of  this  Act."    1054. 

If  an  executor  or  administrator  has  (ex-  q/^^JJ) 
cept  under  the  direction  of  a  competent 
Court,  or  except  in  the  case  provided  for 
by  the  stat  22  &  23  Vict,  c  35,  s.  29) 
paid  away  the  residue,  in  ignorance  of  the 
existence  of  a  debt,  he  is  still  liable.  (2 
Spence,  921.)  But  an  executor  or  adminis- 
trator fisdrly  stating  the  facts  and  paying 
over  the  assets  under  the  direction  of  the 
Court  in  an  administration  suit,  is  fully 
indemnified  i^inst  all  existing  or  contin- 
gent demands  on  the  estate.  {WaUer  v. 
BarreU,  24  Beav.  418.)  And  by  the  stat.  22 
&  23  Yict.  c.  35,  s.  29,  where  an  executor 
or  administrator  has  given  such  notices  as 
would  have  been  given  by  the  Court  of 
Chancery  in  an  administration  suit  for 
creditors  and  others  to  send  in  to  the  exe* 

u2 
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Part  III.  cutor  or  administrator  their  claims  against 
Tit.  II. 
Cap.  XI.  the  estate  of  the  testator  or  intestate,  such 

executor  or  administrator  will,  at  the  expira- 
tion of  the  time  named  in  the  notices  for 
sending  in  such  claims,  be  at  liberty  to  dis- 
tribute the  assets  among  the  parties  entitled 
thereto,  having  regard  to  the  claims  of  which 
such  executor  or  administrator  has  then 
notice,  and  will  not  be  liable  for  the  assets 
so  distributed  to  any  person  of  whose  claim 
such  executor  or  administrator  shall  not  have 
had  notice  at  the  time  of  distribution  of 
such  assets.  1055. 
dutrTbiftiv*  An  action  at  Law  wo  Id  not  lie  against  the 
\^y^  personal  representative,  as  such,  for  a  distri- 
butive share  of  an  intestate's  property,  or  for 
a  legacy,  other  than  a  specific  legacy  to  which 
the  executor  had  assented,  except  in  the 
County  Courts  for  a  sum  not  exceeding  50/. 
But  an  action  might  be  maintained  against 
him  for  such  a  share  or  a  general  legac}^  not 
asexecutor  or  administrator,  but  as  admitting 
that  he  had  possession  of  a  definite  sum 
belonging  to  the  plaintiff  (2  Wms.  £x. 
1746-8 ;  Rose.  727 ;  Chit  Con.  246.)  1066. 
Again,  an  action  was  not  maintainable  by 
a  cestui  que  trust  against  his  trustee,  as 
such,  for  money  in  his  hands ;  for,  at  Law, 
the  property  belonged  to  the  trustee.     But 


Action  UiT 

tniHt 

money. 
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a  cestui  que  trust  might  sue  at  Law  for  au  ^^kt  hi. 

.  .  Tit.  II. 

ascertained  sum  of  money  admitted  by  the  Gap.  xi. 
trustee  to  be  in  his  hands  and  to  belong  to 
the  cestui  que  trust  absolutely.    (Chit.  Con. 
260--1 ;  Ad.  Con.  34,  36 )    1067. 
If  a  person,  who  is  neither  executor  nor  Executor  de 

*  '  80U  tort. 

administrator,  interferes  with  the  estate  of 
the  deceased  in  this  country,  in  an  officious 
and  unnecessary  manner,  he  constitutes  him- 
self what  Ls  called  an  executor  de  son  tort, 
and  becomes  subject  to  all  the  liabilities  of 
an  executor.  (1  Wms.  Ex.  225-240;  Ad. 
Con.  850.)  But  there  are  many  acts  which 
a  stranger  may  do,  where  needful,  without 
incurring  any  such  liability ;  such  as  giving 
directions  for  the  funeral  of  the  deceased, 
making  an  inventory  of  his  effects,  providing 
necessaries  for  his  children,  or  doing  other 
acts  of  kindness  which  are  due  from  one 
neighbour  or  friend  to  another.  (Chit.  Cod« 
9th  ed.  338.)    1058. 

The  executor  of  an  executor  de  son  tort 
is  not  liable  for  the  acts  of  the  deceased 
person  in  whose  property  the  executor  de 
son  tort  has  intermeddled  ( Wilson  v.  Hod- 
son,  L.  R.  7  Ex.  84.)    1069. 

There  may  be  an  executor  de  son  tort  of  a 
term  alone.  (1  Wms.  Ex.  6th  ed.  248;  WU- 
lianis  V.  Ileales,  L.  R.  9  C.  P.  177.)    1060. 
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RELATIONS  OF  LIFE  IN  RESPECT  OF 
EMPLOYMENT. 


CHAPTER  L 

EMPLOYERS  AND  EMPLOYED;  INCLUDING 
MASTERS,  SERVANTS,  WORKMEN,  APPREN- 
TICES, AND  OTHERS. 

Past  III.  A  CONTRACT  of  hiring  and  servioe  need 

'Ptt  TTT 

Cap.  I.    ^^*  ^  created  or  evidenced  by  writing, 

unless  it  is  for  more  than  a  year.    (Ad.  Con. 

382.)    ID61. 

Legal  ixn.        The  term  servant  legally  applies  not  only 

tormwr.^  to  menial  servants,  but  to  other  persons 

employed  for  hire  in  a  person's  domestie 

establishment,  or  in  his  business ;  such  as 

tutors,  governesses,  and  clerks.    1063. 

HiriDg,  A  hiring  at  reasonable  wages  may  be 

jwmScf^    presumed  from  the  very  fact  of  service,. 

where  it  is  customary  to  pay  them,  except 

in  the  case  of  near  relatives.    (Ad.  Con. 

882 ;  Sm.  Mast,  and  Serv.  113, 114.)    106a 

Duration  of      If  HO  time  is  limited  for  the  duration  of 

florvlce,  and 

noUoB  1^     the  service,  either  expressly  or  by  implica- 
latennina    ^qq^  the  hiring  is  a  geoeral  one,  and  is 
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ordinarily  deemed  to  be  for  a  year  certain,  ?*" J^?* 
,  , .  ,     .       Tn.  nL 

unless  there  are  ciicomstances  which  giye    Cap.  L 

rise  to  a  different  presumption ;  and  if  the 

seryant  continues  beyond  the  first  or  any 

subsequent  year,  a  contract  for  a  second  or 

further  year  is  implied.    Where  the  hiring 

is  for  a  year,  and  so  from  year  to  year  so 

long  as  the  parties  please,  not  determinable 

by  custom  or  agreement,  a  reasonable  notice 

on  either  side  is  necessary  to  determine  it, 

expiring  at  the  end  of  the  current  year  of 

the  service.    A  quarter's  notice  is  sufficient 

in  all  cases ;  but  in  many  cases,  a  month  s 

notice  is  enough.    (See  references  infra,  par. 

1066.)    1064. 

Where  an  agreement  is  entered  into  to 
act  as  agent  '^for  twelve  months  certain, 
after  which  time  either  party  shall  be  at 
liberty  to  terminate  the  agreement  by  giving 
to  the  other  a  three  months'  notice,"  there 
at  the  dose  of  the  twelve  months,  the  agree* 
ment  can  be  determined  by  either  party 
without  any  notice ;  and  the  stipulation  as 
to  a  three  months'  notice  only  applies  in 
case  of  the  engagement  being  prolonged 
beyond  twelve  months.  {Langton  v.  Carle- 
ton,  luK  9  Bx.  57.)    1065. 

Whether  verbally  or  in  writing,  a  general 
hiring  of  menial  or  domestic  servants,  i.e.,  a 


440  EMPLOYEES  AND  EMPLOYED. 

PawtTil  hiring  without  any  engagement  as  to  the 
Cap.  l  duration  of  the  service,  but  at  a  yearly  sum, 
is  a  hiring  for  a  year,  and  so  on  from  year  to 
year,  dissoluble  by  a  month's  warning  (a)  on 
either  side,  or  payment  by  the  master,  or 
forfeiture  or  payment  by  the  servant,  of  a 
month'swagea  Quarterly,monthly,orweekly 
wages  are,  however,  not  inconsistent  with  a 
yearly  hiring,  but  may  be  merely  a  mode  of 
payment.  But  in  the  absence  of  indications 
to  the  contrary,  a  general  hiring  at  monthly 
or  weekly  wages  is  but  a  hiring  for  a  month 
or  a  week,  and  so  on  from  month  to  month, 
or  from  week  to  week.  (Sm.  Merc.  Law, 
42o-G ;  Sm.  Mast  and  Serv.  2nd  ed.  46,  50, 
52  ;  3rd.  ed.  105  ;  2  Ste.  Com.  239-240 ; 
Rose.  11th  ed.  278;  Chit.  Con.  8th  ed.  533. 
535;  Ad.  Con.  6th  ed.  366-7,  371;  NicM  v. 
Greaves,  17  C.  B.  (N.  S.)  27,  34.)    1066. 

It  would  seem  that  the  indefinite  engage- 
ment of  a  governess  or  a  clerk  is  an  engage- 
ment  for  a  year,  but  determinable  by  three 
months'  notice.  (Pollock,  C.  B.,  in  Fairman 
v.  Oakford,  5  HurL  &  Norm.  635.)    1067. 

Unless  there  is  an  express  or  implied  stipu- 
lation to  the  contrary,  there  is  an  implied 
condition  in  contracts  for  personal  services, 

(a)  Thin  would  seem  to  be  a  calendar  month,  if  the 
wages  are  paid  for  a  calendar  month. 
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that  the  death  of  either  party  shall  dissolve  ^'^ 
the  contract.    {Farrow  v   Wilson^  L.  R.  4    Cap.  l 
C.P.744.)    1068. 
Where  a  mischief  arises,  not  from  an  act  ,^i»°f^- 

billtv  of  an 

ordered  to  be  done,  but  from  the  improper  f ™^/^ 
mode  of  doing  it,  the  person  who  ordered  the  ^n^^of  tho 
act  to  be  done  without  ordering  it  to  be  done  ^^(a?' 
in  an  improper  way,  may  be  responsible, 
even  where  the  relation  of  master  and  ser- 
vant did  not  exist  between  him  and  the 
person  who  actually  did  the  work.  So  that 
where  a  person  employs  a  contractor  to  do  a 
work,  such  person  may  be  liable  for  the  con- 
sequences of  the  improper  mode  in  which 
the  workmen  of  the  contractor  do  the  work, 
as  well  as  the  contractor  himself.  But,  in 
general,  the  person  who  was  the  proximate 
cause  of  the  damage  is  the  only  person 
responsible,  unless  he  did  it  when  acting 
within  the  scope  of  his  employment  as  the 
servant  of  another ;  and  then  the  latter  is 
responsible.  So  that  a  contractor  and  his 
servant  are  responsible,  and,  in  general,  not 
thepersonwhoemployed  the  contractor.  And 
hence  where  the  contractor  employed  a  sub- 
contractor, the  sub-contractor  is  responsible 
for  the  injury  caused  by  his  own  servants, 
and  the  contractor  himself  is  not  responsible. 

(a)  As  to*  purchases  by  servants,  see  infra,  par.  1115. 

u  3 


's. 
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Paw  nr.  (Bwtler  v.  Hv/nter,  7  Hurl.  &  Norm.  826 ; 

Trr  in 

Cii?.  I.'  Blake  V.  2%ir<  2  Hurl.  &  Colt.  20 ;  Picard 
V.  Smith,  10  C.  B.  (N.  S.)  470 ;  Hole  v. 
Slttmghoume  Ry.,  6  HurL  &  Norm,  488; 
Gray  v.  PwKeri,  5  Best  &  Sm.  (Ex.  Ch.)  970; 
Searle  v.  iavericfc,  L.  R  9  Q.  B.  122;  Taylor 
V.  Oreenhalgh,  L.  R  9  Q.  B.  487 ;  Ad.  Torts, 
4th  ed.  413,  414;  Lord  Bolimghroke  v.  Local 
Board  of  SuriTidon  New  Town,  L.  R  9  C.  P. 
575 ;  Bower  v.  Peate,  L.  R  1  Q.  B.  D.  321 ; 
Smith  <t  Co.  V.  West  Derby  Local  Board,  L. 
R  3  CRD.  423.)    1069. 

Where,  however,  one  person  lends  or  hir6» 
his  servant  to  another  person  for  a  particular 
employment,  so  as  to  be  under  the  orders 
and  control  of  the  latter,  the  servant,  for 
anything  done  in  that  employment,  must  be 
deemed  the  servant  of  the  person  to  whom 
he  is  so  lent  or  hired,  although  he  remains 
in  other  respects  the  servant  of  the  person 
who  so  lent  or  let  him  out  to  hire.  (Bourke 
V.  White  Mo88  GoUiery  Co.,  L.  R  2  C.  P.  D. 
(Ap.)205.)    1070. 

A  person  is  answerable  for  the  wrongful 
acts,  *or  negligence,  or  unskilfolness  of  his 
domestic  servants,  and  of  those  whom  the 
law  denominates  his  servants  (as  being  se* 
lected  and  appointed  by  him  to  do  any  work, 
although  not  in  his  immediate  employ  or 
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under  his  snperintoidence),  if  such  acts,  ^^™- 
negligence,  or  unskilfdlness  occurred  strictly  Cap.  l 
in  doing  that  which  they  were  employed 
to  do,  or  in  acting  within  the  general 
scope  of  their  authority,  as  his  servants. 
And  the  servant  is  also  himself  liable 
for  any  injury  he  may  have  caused  a  third 
person.  But  where  the  injury,  whether  it  was 
done  wilfully  or  otherwise,  was  not  done  by 
the  servant  of  a  particular  master  strictly  in 
doing  that  which  he  was  employed  to  do,  or 
in  acting  within  tiie  general  scope  of  his 
authority,  as  the  servant  of  such  master,  re- 
dress can  only  be  had  from  him,  unless  the 
master  knew  the  servant  to  be  of  such  a 
character  that  such  an  injury  would  not  be 
unlikely  to  happen.  Thus,  the  master  is 
responsible  for  injury  eaused  by  his  servant 
in  riding  or  driving,  unless  the  servant  can- 
not be  regarded  as  having  caused  the  injury 
when  acting  xmder  his  master's  orders,  but 
in  pursuing  his  own  wrongful  devices.  The 
owner  of  a  carriage  let  out  to  hire  is  respon- 
sible for  his  driver,  unless  the  injury  happens 
in  consequence  of  the  latter  being  required 
by  the  hirer  to  do  some  unusual  or  improper 
thing.  (Broom  Com.  669, 670, 672, 676, 685 ; 
Sm.  Mast,  and  Serv.  183, 185,  188, 190, 191, 
193 ;  2  Ste.  Com.  245-8;  Ad.  Torts,  21,  22, 
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tS^hi  '  241-2, 824-5 ;  Roec  518 ;  Seymour  v.  Oreevr- 
Cap.  I.  ivood,  6  Hurl.  &  Norm.  859 ;  7  HurL  &  Norm. 
355 ;  Dalyel  v.  Tyrer,  Ell.  Bl.  &  Ell.  899  ; 
WUliama  v.  Jones,  3  Hurl.  &  Colt.  256,  602; 
Murpkey  v.  Carelli,  3  Hurl.  &  Colt.  462 ; 
Limpua  v.  London  Oeneral  Omnibus  Co,,  1 
HurL  &  Colt.  526 ;  North  v.  Sm/Uh.  10  C. 
B.  (N.  S.)  572 ;  PouUon  v.  London  Jk  S,  W. 
Ry,  Co.,  L.  R  2  Q.  B.  534 ;  Edwards  v.  Lon- 
don k,  N,  W.  Ry.  Co,,  L.  R  5  C.  R  445  ; 
Walker  v.  South  Eastern  Ry.  Co,,  and  Smith 
V.  Same,  L.  R.  5  C.  P.  640;  Mwrray  v. 
Currie,  L.  R.  6  C.  P.  24;  AUen  v.  London 
&  8,  W,  Ry,  Co,,  L.  R  6  Q.  B.  65 ;  TehbvM 
V.  Bristol  it  Exeter  Ry.  Co.,  L,  R  6  Q.  B. 
73 ;  Moore  v.  Metropolitan  Ry.  Co.,  L.  R  8 
Q.  B.  36 ;  Bayley  v.  Manchester,  Ac,  Ry. 
Co.,  L.  R  7  C.  P.  415 ;  (Ex.  Ch.)  8  C.  P. 
148 ;  Bums  v.  Povlson,  L.  R  8  C.  P.  563  ; 
Lord  Bolingbroke  v.  Local  Board  ofStoindon 
New  Tovm,  L.  R  9  C.  P.  575 ;  R/nirke  v. 
WhUe  Moss  Colliery  Co.,  L.  R  2  C.  P.  D. 
(Ap.)  205 ;  Whitdey  v.  Pepper,  L.  R  2  Q. 
B.  D.  276.)  And  a  cab  proprietor  is  liable 
for  an  accident  occasioned  by  a  driver  who 
YiBH  paid  a  certain  sum  for  the  use  of  the 
cab.  (Venahles  v.  SmiOi,  L.  R.  2  Q.  B.  D. 
279.)    1071. 

Where  a  servant  left  his  horse  and  cart 
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unattended,  to  so  home  to  his  dinner,  at  Paw  m. 
the  time  allowed  him  for  his  dinner,  though  Cat.  L 
told  he  was  not  to  go  home  to  his  dinner, 
and  the  horse,  which  he  had  placed  before 
his  house,  ran  away  and  did  damage,  the 
servant  was  deemed  to  have  been  guilty  of 
negligence  when  acting  within  the  general 
scope  of  his  employment,  which  was  to 
have  charge  of  the  horse  and  cart,  and  the 
master  was  held  to  be  liable.  ( Whatman 
v.  Pearson,  L.  B.  3  C.  P.  422.)  But,  on  the 
other  hand,  where  a  carman,  carter,  or  coach- 
man does  an  injury  in  driving  where  he  had 
no  business  to  be  driving,  it  has  been  held 
that  the  master  is  not  liable,  because  the 
servant  is  not  doing  what  he  has  been  em- 
ployed to  do,  or  acting  in  the  course  of  his 
employment,  but  the  contrary,  (Storey  v. 
Aahtcm,  L.  R  4  Q.  B.  476;  Eayner  v.  Mitchell, 
L.  R  2  C.  P.  D.  357.)    1072. 

Some  judges  have  laid  it  down  as  a  rule 
simply  that  whenever  a  master  intrusts  to  his 
servant  a  horse  or  carriage  or  anjrthing  which 
may  readily  be  made  an  implement  of  mis- 
chief, the  master  will  be  responsible  for  the 
negligent  management  thereof  But  a  quali- 
fication to  this  effect  is  generally  added — **  so 
long  as  the  servant  is  using  it,  or  dealing 
with  it,  in  the  ordinary  course  of  his  em- 
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Sr'm "  Pl^y^^®'^^"  Compare  Store;/  v.  Aahton, L.  R 
C^.  I.    4  Q.  B.  479 ;  Bayner  v.  MUchM,  L.  R  2 
C.  P.  D.  359,  360.    1078. 

Such  a  qualification  Ib  necessary.  With- 
out it,  the  rule  would  work  veiy  hardly  and 
unjustly  towards  the  master.  The  rule  is 
based  on  the  maxims,  ^  Quod  facit  per  alium, 
facit  per  se,"and  ''Qui  sentit  commodum, 
sentire  debet  et  onus."  But  where  the  ser- 
vant is  not  acting  within  the  scope  of  his 
employment,  the  master  is  neither  actually 
nor  virtually  acting  at  all,  any  more  than  if 
he  were  a  stranger ;  nor  is  he  reaping  any 
advantage  by  employing  a  servant  to  act  for 
him ;  and  therefore  there  is  no  reason  why  he 
should  bear  any  corresponding  loss  from  the 
servant's  misconduct.  And  as  to  the  point 
that  the  third  person  would  coiomonly  go 
without  compensation  if  he  could  only  sue 
the  servant,  he  would  be  in  no  worse  condi- 
tion than  if  the  person  who  did  the  injury 
were  not  a  servant,  but  a  poor  man  acting 
as  a  principal  Nor  could  the  expediency  of 
giving  the  injured  person  compensation  be  a 
suiScient  reason  for  making  the  master  suffer, 
when  he  was  wholly  without  blame.  1074. 
There  is  an  implied  authority  to  a  person 
to  do  all  those  things  that  are  necessary  for 
the  protection  of  property  entrusted  to  him. 


EMPLOYERS  AND  EBIPLOYED. 


447 


or  for  fulfilling  the  duty  which  he  has  to  m^j^ 
perform.  But,  any  further  than  is  required  Cap.  I. 
for  its  actual  protection  or  recovery,  a  per- 
son entrusted  with  property  has  no  implied 
authority  to  put  the  law  in  motion  with 
reference  to  an  offence  committed  in  con- 
nexion with  that  property,  so  as  to  render 
the  employer  responsible  for  acts  done  by 
the  employed  in  reference  to  the  property. 
(Allen  V.  London  &  8,  W.  Ry.  Co,,  L.  R.  6 
Q.  B.  65,  69,  72.)    107«. 

For  a  crime  or  wilful  injury  committed  by 
the  servant,  he  himself  is  alone  liable,  unless 
done  by  the  master's  command  or  encourage- 
ment. (2  Ste.  Com.  248-9 ;  Rose.  518,  613 ; 
Selw.  1119 ;  Ad.  Con.  431.)    107a 

If  a  man  undertakes,  for  a  valuable  con-  SSK^Sfa 
sideration,to  provide  accommodation  for  the  p^^din^ 
persons  of  others  (as  by  conveying  them,  or  dSS?^*'" 
erecting  a  stand  for  them  at  a  race-course), 
he  is  liable  to  them  for  any  injury  they  sus- 
tain by  reason  of  the  negligence  or  unskilful- 
ness  of  the  manufiaiCturer  or  contractor,  or 
of   the  servants  of   the  manufacturer  or 
contractor  whom  he  employed.    (Francis 
V.  Cockrell,  L,  R.  5  Q.  B.  184 ;  (Ex.  Ch.) 
501).    1077. 

It  has  been  held  that  a  livery-stable 
keeper,  who  for  reward  lodges  a  carriage  in 
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^ART  in.  a  coach-house,  is  not  liable  for  damage 
Cap.  I.  to  the  carriage,  arising  from  the  defective 
construction  of  the  coach-house,  if  he  was 
not  aware  of  it,  and  there  was  nothing  to 
lead  him  to  suspect  it,  and  if  he  employed 
a  proper  person  as  contractor.  (Searle  v. 
Laverick,  L.  R.  9  Q.  B.  122.)  But  this  deci- 
sion does  not  seem  in  harmony  with  the 
above  case  of  Francis  v.  Cockrdl,  and  can- 
not be  relied  on.  On  the  contrary,  the 
writer  considers  it  to  be  contrary  to  sound 
principle.  A  livery-stable  keeper  ought  to 
be  deemed  to  be  under  an  obligation  to 
provide  a  safe  repository  for  the  carriages  of 
persons  who  have  paid  him  for  taking  care 
of  them.  The  livery-stable  keeper  had  a 
right  of  action  against  the  contractor ;  and 
they  ought  to  have  a  right  of  action  against 
the  livery-stable  keeper.  Otherwise  there 
is,  unnecessarily,  a  great  wrong  without  a 
remedy.  Whereas,  in  the  way  suggested 
the  loss  is  eventually  borne  by  the  party 
who  occasioned  it,  as  it  ought  to  be.  1078. 
The  principle  on  which  a  private  person 
or  a  company  is  liable  for  damage  occasioned 
by  the  neglect  of  servants,  applies  to  a  cor- 
poration entrusted  by  statute  to  perform 
certain  works  and  to  receive  a  certain 
recompense  for  the  same,  though  the  money 
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received  as  such  recompense  is  not  appli-  ^^}}j' 
cable  to  the  use  of  the  individual  corpora-  Cap.  l 
tors  or  of  the  corpomtion.  (Mersey  Docks 
Trustees  v.  Gibbs,  L.  R  1  R  L.  93 ;  Coe  v. 
Wise,  L.  R  1  Q.  B.  (Ex.  Ch.)  711 ;  Foreman 
V.  Mayor  of  Canterbury,  L.  R  6  Q.  B.  214  ; 
S.nitk  &  Co.  V.  West  Derby  Local  Board, 
L.  R  3  C.  P.  D.  423.)  And,  in  the  case  of 
a  towing  path,  even  assuming  that  no  obli- 
gation was  cast  upon  the  corporation  to 
repair  it,  yet  so  long  as  they  keep  it  open, 
and  take  toll  for  its  use,  they  are  under  an 
obligation  to  those  whom  they  invite  to  use 
it  to  take  reasonable  care,  either  to  see  that 
it  is  in  such  a  state  as  not  to  expose  those 
who  use  it  to  undue  danger,  or  to  give  due 
warning  against  such  danger.  {Winch  v. 
The  Conservators  of  the  Thames,  L.  R  9 
C.  P.  (Ex.  Ch.)  378.)    1079, 

An  employer  is  responsible  for  an  injury  ijawiity  for 
to  his  'servant  or  to  the  servant  of  a  con-  servants, 
tractor  or  person  whom  he  employs,  arising 
from  his  (the  employer's)  ne(>ligence,  in  a 
•case  in  which  it  was  peculiarly  necessary 
that  care  should  hav^e  been  taken  by  him. 
{Clarke  v.  Holmes,  6  Hurl.  &  Norm.  349.; 
7  Hurl.  &  Norm.  937 ;  MMors  v.  Shaw,  1 
Eest  &  Sm.  437;  WaUing  v.  OasUer, 
L.  R  6  Ex.  73 ;  Fotder  v.  Lock,  L.  R.  7 
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T^S'  ^'  ^'  ^^^ ;  9  C.  P.  751  n. ;  10  C.  P.  90.)  (a). 

Cap.  I.     1080. 

Subject  to  the  statute  43  &  44  Yict  c.  42, 
which  has  just  passed  whilst  this  sheet  has 
been  going  through  the  press  (6),  a  master  is 
not  responsible  for  an  injury  happening  to 
one  of  his  servants,  in  consequence  of  the  neg- 
ligence of  another  of  his  servants ;  provided 
the  servants  were  engaged  in  one  common 
employment,  or  in  accomplishing  one  com- 
mon general  object ;  though  not  necessarily 
one  common,  immediate,  or  particular  object, 
and  provided  the  servant  was  not  exposed  to 
unreasonable  risks,  and  the  master  endea- 
voured to  select  proper  servants,  and  did  not 
knowingly  acquiesce  in  the  negligence.  This 
principle  applies  even  to  railway  companies 
and  their  servants;  and  has  been  held  to  apply 

(a)  The  case  of  WoodUy  v.  Metrop,  District  Ry.  Co,,  L.  R 
2  Ex.  D.  384,  as  decided  on  appeal,  was  inootuistent  with 
this  propositioii,  and  produoed  a  great  injnstioe.  ^lie  three 
judges  and  jury  in  the  Court  helow  gave  a  poor  working 
man  £300  as  a  compensation,  for  a  serious  injury  by  a  rail- 
way company  caused  by  acting  in  derogation  of  that  pro- 
position.   Two  of  the  judges  on  appeal  concurred  with  the 
Court  below.    But  the  poor  man  was  deprived  of  all  com- 
pensation by  the  majority  (only  three)  of  the  judges  on 
appeal,  or,  in  other  words,  by  the  minority  of  three  against 
five  of  the  total  number  of  eight  judges,  and  against  what 
one  of  those  three  (the*  Lord  Chief  Justice  himself)  re> 
garded  as  the  right  decision,  "  morally  speaking/'  p.  389. 

(6)  See  Appendix,  p.  643. 
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to  cases  in  which  the  negligent  servant  was  ^^  JJJ- 
of  superior  authority,  whose  hiwful  orders  Cap.  L 
the  injured  servant  was  bound  to  obey.  (Ad. 
Torts»  248 ;  Broom  Com.  685-6  ;  Sm.  Mast, 
and  Serv.  134,  145 ;  Rose.  518,  532 ;  Ad. 
Con.  886;  Chit.  Con.  523;  Potter  v.  FavZknerf 
1  Best  &  Sm.  8i)0;  Searle  v.  Lindsay,  11  C. 
B.  (N.  S.)  429 ;  Abrahwni  v.  ReyTiolds,  5 
Hurl.  &  Norm.  143 ;  Senior  v.  Ward,  1  Ell. 
&  EIL  385 ;  Waller  v.  South  Eastern  By. 
Co.y  2  HurL  &  Colt.  102;  Lovegrove  v. 
London,  B.  &  S.  C.  By,,  and  Oalldgher  v. 
Piper,  16  C.  B.  (N.  S.)  669 ;  ffaU  v.  Johnson, 
3  HurL  &  Colt.  589 ;  Murphy  v.  Smith,  1 9 
a  B.  (N.  S.)  361 ;  Warbwrton  v.  Oreat 
Western  By.  Co.,  L.  R  2  Ex.  30 ;  Feltham  v. 
England,  L.  R  2  Q.  B.  33 ;  Wilson  v.  Merry, 
L.  R  1  H.  L.  Sc.  326 ;  Howells  v.  Landore 
Steel  Co,,  L.  R.  10  Q.  B.  62 ;  Smith  v.  Steele, 
L.  R.  10  Q.  R  125.)  But  it  does  not  apply 
to  a  pilot  (Lovell  v.  ffowell,  L.  R  1  C.  P.  D. 
161 ;  Alien  v.  TIte  New  Gas  Co.,  L.  R.  1  Ex. 
D.  251 ;  Bourke  v.  The  White  Moss  Colliery 
Co,,  L.  R  1  C.  P.  D.  556 ;  2  C.  P.  D.  (Ap.) 
205.)    1081. 

The  principle  of  the  exception  which 
exempts  a  master  from  liability  to  a  servant, 
for  injury  caused  by  the  neg^gence  of  a  fellow 
servant,  is,  that  the  risk  is  contemplated  by 
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Part  III.  the  servant  when  he  enters  the  service :  and 

Tit.  III.     ,       ,  ,  . 

Cap.  L    that  he  undertakes  the  risk  as  incident  to 


his  employment.  And  hence  this  exception 
applies  in  cases  where,  although  the  imme- 
diate object  on  which  the  one  servant  is  em- 
ployed is  very  dissimilar  from  that  on  which 
the  other  is  employed,  yet  the  risk  of  injury 
from  the  negligence  of  the  one  is  so  much 
a  natural  and  necessary  consequence  of  the 
employment  which  the  other  accepts,  that  it 
must  be  included  in  the  risks  which  have  to 
be  considered  in  his  wagea  Thus,  whenever 
an  employment,  in  the  service  of  a  railway 
company,  is  such  as  necessarily  to  bring  the 
person  accepting  it  into  contact  with  the 
traffic  of  the  line,  risk  of  injury  from  the 
carelessness  of  those  managing  that  traffic 
is  one  of  the  risks  necessarily  and  naturally 
incident  to  such  emplojnoient,  and  within 
the  principle.  (Morgcm  v.  Vale  of  Neath  Ry. 
Co.,  5  Best  &  Sm.  570,  736 ;  L.  R.  1  Q.  B. 
(Ex.  Ch.)  149,  151, 154-5 ;  Tunney  v.  Mid- 
land Ry.  Co.,  K  R  1  C.  P.  291 ;  LoveU  v. 
Howell,  L.  R  1  C.  P.  D.  161 ;  Svxiinaon  v. 
NoHh  Eastern  Ry.  Co.,  L.  R.  3  Ex.  D.  (Ap.) 
341 ;  Charlea  v.  Taylor,  L.  R  3  C.  P.  D. 
(Ap.)492.)    1082. 

But  for  this  rule,  a  master  might  be  ruined 
by  the  malice  or  carelessness  of  his  servants. 
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Yet  its  application  should  be  kept  within  ^^JJJ' 
reasonable  bounds.    The  leaning  should  be    Gap.  l 
against  extending  it.     {Swainsan  v.  North 
Easteim  Ry.  Co.,  L.  R.  3  Ex.  D.  (Ap.)  341.) 
1088. 

The  writer  conceives  that  it  ought  not  to 
be  held  to  apply  where  an  injury  is  caused 
by  the  neglect  of  a  manager — in  some  cases 
at  least.  For  example,  he  regards  AUen  v. 
T/ie  New  Gas  Co,  (L.  R.  1  Ex.  D.  251)  as 
wrongly  decided.  Workmen  might  incur 
the  most  fearful  and  unreasonable  risks,  if 
such  a  decision  was  good  law,  especially  in 
the  service  of  insolvent  employers.  If  em- 
ployers choose  to  act  by  a  manager,  instead 
of  seeing  to  the  safe  state  of  things  for 
themselves,  they  ought  to  be  responsible  for 
his  neglect.     1084. 

A  servant  may  decline  to  do  that  from  Refuiui  of  a 

Bdrvont  to 

which  he  has  reason  to  apprehend  bodily  expoi»e  wd*- 
injuiy.     (Ad.  Torts,  247.)    1086.  jSry.°  "" 

A  person  who  undertakes  any  duty,  em-  Legal  conse- 
ployment,  or  trust,  is  under  an  implied  con-  want  of 
tract  to  act  with  all  reasonable  care,  dili-  ik'Jg'in  the 
gence,  and  ability,  and  in  accordance  with  ^^nVim- 
instructions  given  and  assented  to,  and,  in  ^  ^^ 
the  absence  of  any  agreement  as  to  price,  for 
a  reasonable  pecuniaiy  remimeration.    If  he 
does  not,  he  is  responsible  to  his  employer 
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Pabt  m.  for  damages.    And  it  may  be  stated  to  be  a 

Tit.  III. 

Cap.  I. '  rule  applicable  to  employers  and  employed 
generally,  that  if  there  has  been  no  beneficial 
service,  owing  to  the  gross  fiault  of  the  person 
employed,  he  is  entitled  to  no  pay ;  and  if 
his  work  has  been  productive  of  injury 
rather  than  benefit,  he  is  liable  to  an  action. 
(Ad.  Torts,  250-1 ;  Ad.  Con.  20, 22, 415-417; 
Chit.  Con.  491-2.)    1086. 

An  arbitrator  or  a  quasi-arbitrator,  acting 
honestly,  is  not  liable  to  an  action  for  want 
of  skill  or  care :  the  parties  take  him  for 
better  or  worse.  {Pappa  v.  Rose,  L.  R  7 
C.  P.  32 ;  (Ex,  Ch.)  525 ;  Tharsis  Sulplmr, 
Ac,  Co,  V.  Loftus,  L.  R.  8  C.  P.  1.)  But  a 
valuer  is  liable  to  such  an  action.  And  he 
may  be  interrogated  as  to  the  basis  of  his 
valuation.  {Turner  v.  Ooulden,  L.  R  9 
C.P.57.)  1087. 
DisohAZKe.  A  scrvaut  may  be  discharged  for  the  fol- 
lowing causes : — 1.  Wilful  disobedience  of  a 
lawful  order.  2.  Gross  moral  misconduct. 
3.  Habitual  negligence,  or  conduct  calculated 
seriously  to  injure  his  master's  business,  or 
unlawfully  absenting  himself  from  his  work 
to  any  serious  extent,  or  refusal  to  do  it,  or 
other  conduct  which  might  be  prejudicial  to 
his  master.  4.  Incompetence,  or  permanent 
disability  from  illness.    And,  on  the  above 
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grounds  of  miaoonduct,  the  master  may  dis-  ^^^J' 
charge  him  without  wamixig,  and  without    Cap.  L 
assigning  any  specific  act  of  misconduct,  if 
any  eidsted.  as  the  cause  of  dismissal:  and  Rigiitto 
he  need  only  pay  the  wages  accrued  due  at  ^}5gy^ 
or  before  the  time  of  the  dismissal,  and  not  '^^"^^'^^ 
wages  calculated  pro  rata  up  to  the  time  of 
the  dismissal,  though  not  then  due.    (Sm. 
Mast  and  Serv.  77,  85 ;  2  Ste.  Com.  243 ; 
Rose.  11th  ed.  278-9;  Cadt.  Con.  8th  ed. 
535;   Ad.   Con.    6th    ed.  869,  370,    373; 
Horton  v.  McMwrtry,  5  Hurl.  &  Norm.  667.) 
1088. 

If  a  domestic  is  temporarily  disabled  by 
sickness  or  other  accident,  this  does  not 
justify  the  master  in  discharging  him  with- 
out such  warning  or  wages  as  he  might 
otherwise  claim.  (Sm.  Mast  and  Serv.  85 ; 
Bosa  352.)    1089. 

A  servant  hired  generally,  and  dismissed 
without  cause,  has  a  right  to  damages  for  the 
loss  he  has  sustaiued  in  consequence  of  the 
dismissal,  and  his  inability  to  obtain  another 
equally  eligible  situation.  And  on  the  other 
hand,  if  a  servant  quits  his  master  without 
cause  before  the  end  of  the  period  when  he 
would  be  entitled  to  a  payment,  he  thereby 
forfeits  all  right  to  wages  for  the  broken 
period.    (Sm.  Merc  .Law,  426-7 ;  Sm.  Mast 
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Part  III. 

Tit.  III. 

Cap.  I. 


Servants  or 
woikmen 
negiaotLng 
or  refusing 
to  work. 


Disputes 

about 

wages. 


Medical 
relief. 


Giving  a 
ch.iracter. 


and  Serv.  113, 127 ;  Ad.  Con.  6th  ed.  371-3 ; 
Chit.  Con.  8th  ed.  533,  535;  Bosc.  11th  ed. 
278.)    1090. 

Some  servants  and  workmen  may  be 
summoned  before  justices  of  the  peace  for 
neglecting  or  refusing  to  fulfil  their  con- 
tracts, and  may,  on  that  account,  be  dis- 
charged without  wages,  and  committed  to 
gaol.  And  disputes  as  to  non-payment  of 
their  wages  are  to  be  determined  by  jus- 
tices of  the  peace.  (See  Ad.  Con.  388, 391.) 
1091. 

A  master  is  not  bound  to  provide  his  ser- 
vant with  medicine  or  medical  attendance. 
But  if  a  master  gets  medical  aid  for  his 
servant,  vhile  under  his  roof,  the  master  is- 
liable;  and  he  cannot  deduct  the  expense 
from  the  servant's  wages,  unless  it  was  so 
agreed.  (Sm.  Uast.  and  Serv.  131-2;  Ad. 
Con.   386,   389,   391;    Chit.   Con.    522-3.) 

1092. 

A  master  is  not  bound  to  give  his  servant 
any  character  at  alL  li*^  however,  he  gives 
a  character,  it  ought,  of  course,  to  be  a  true 
ona  Yet  if  he  gives  a  bad  character  untruly , 
he  will  not  be  liable ;  except  in  some  cases 
where  he  gives  it  without  being  applied  to  ; 
or  unless  there  is  proof  of  malice;  as 
where  it  is  proved  to  have  been  contrary 
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to  his  knowledge  or  belief.    (Sm.  Mast.  &  Part  ill, 
Serv.  249-260 ;  2  Ste.  Com.  245 ;  Ad.  Torts,    cTp.  l  ' 
589;  Broom  Com.  722;  Selw.  1055,  1267; 
Rose.  567 ;  Jackson  v.  Hoppleaton,  16  C.  B, 
(N.S.)829.)    1093. 

A  master  is  bound,  in  answer  to  inquiries, 
to  give  information  of  misconduct  of  which 
a  servant  has  been  guilty  after  having  left 
his  service.  And  if  a  master  gives  a  good  * 
character,  he  is  bound  to  communicate  to 
the  person  to  whom  such  character  was 
given,  any  subsequently  discovered  circum- 
stances which  show  that  it  was  not  deserved. 
(Ad.  Torts,  589-590;  Sm.  Mast.  &  Serv. 
258-9.)    1094. 

Servants,  through  whose  negligence  or  Fire, 
carelessness  a  fire  happens,  are  punishable 
by  a  fine  of  lOOZ.,  or  imprisonment.  But  the 
master  is  also  responsible  for  any  such 
damage  caused  by  the  negligence  of  his  ser- 
vant, while  executing  his  orders.  (Ad.  Torts, 
132  ;  Sm.  Mast.  &  Serv.  185, 281.)    1095. 

A  person  who  knowingly  induces  a  servant  Enticing 
to  leave  his  master's  service,  or  keeps  him  as  ^a^*' «»' 
servant  after  he  has  quitted  his  place,  and  (S22rten^ 
before  the  expiration  of  the  stipulated  period 
of  service,  is  liable  to  an  action.    (Ad.  Toi-ts, 
696 ;  Sm.  Mast.  &  Serv.  87-9 ;  2  Ste.  Com. 
245.)    And  a  person  may  bring  an  action  Entkinjf 
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^T*^  ttt'  ^^^  enticing  away  his  child^  as  his  servant, 
Cap.  l  even  though  it  be  only  for  a  few  days,  and 
though  the  service  rendered  by  the  child 
may  have  been  only  at  the  will  of  both 
parties.  {Evans  v.  Walton^  L.  R  2  C.  P. 
615.)    1096. 

Action  for        A  mastcr  may  sue  for  the  seduction  of, 

Injury  to  a  ''  ' 

servant  qj.  gjjy  personal  injury  to,  his  servant, 
if  he  thereby  loses  the  servant's  services. 
(Broom  Com.  814 ;  Sm.  Mast.  &  Serv.  96-8 ; 
Bosc.  590.)  But  it  has  been  held  (extraordi- 
narily, as  the  writer  submits)  that  he  can- 
not so  sue  if  the  injury  produces  immediate 
death.    (Oabom  v.  GiUett,  L.  R  8  Ex.  88.) 

1097. 

SSthe?"*  A  workman  by  the  job  or  piece  is  the 
to9k**work-  servant  of  the  person  who  contracted  with 
'"*"■  him,  until  the  work  is  finished ;  and  whilst 

the  work  is  in  progress  no  other  person 
may  employ  him,  so  as  to  cause  it  to  be  un- 
finished. (Ad.  Torts,  696.)  1098. 
fSSi*  ^^^  ^^°^  agreed  to  be  paid  for  any  work 
may  be  reduced,  by  showing  that  the  work 
or  materials  were  of  an  inferior  quality  to 
what  they  ought  to  have  been;  or  the  claim 
may  be  entirely  resisted,  by  showiug  that 
the  work  will  not  answer  the  intended  pur- 
pose.   (Chit  Con.  512.)    1099. 

A  person  may  refuse  the  services  of  an- 


roiiUted. 


Non-com 
menoement 
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other  whom  he  has  agreed  to  employ,  if  such  ^""^  JJj  * 
other  person  does  not  commence  his  work    Cap.  L 
on  the  day  named.    But  he  cannot  refuse  or  non-com- 

^  ^         pletion  iu 

to  pay  such  person  on  account  of  his  having  t^»- 
failed  to  complete  it  by  the  appointed  time ; 
though  he  may  sue  him  for  any  damage 
thereby  sustained.   (Ad.  Con.  403-4.)  1100. 

The  contract  of  apprenticeship  is  a  con-  contractor 

**  *  approntlce- 

tract  whereby  one  person,  as  master,  engages  ''^p- 
to  instruct  another,  as  his  apprentice ;  and 
whereby  the  latter  becomes  bound  to  devote 
his  whole  time  and  services,  during  a  limited 
period,  for  the  benefit  of  his  instructor,  and 
frequently  also  to  pay  him  a  sum  of  money. 
(Sm.   Merc.  Law,  458;    Ad.  Con.   392-3.) 

UOL 

A  writing  is  necessary  to  constitute  an 
apprenticeship;  and  indeed  it  is  now  usually 
effected  by  deed,  containing  covenants  by 
the  master  and  apprentice,  or  by  some  one 
on  behalf  of  the  apprentice,  for  the  due 
discharge  of  the  duties  of  the  master  and 
apprentice  towards  each  other.    1102. 

An  infant  may  bind  himself;  but  he  may  R»«iit«uf 

•^  '  ./    master  and 

avoid  the  agreement,  even  while  under  age,  if  api>'^c"*i^- 
it  is  clearly  for  his  interest  to  do  so.    But 
infants  are  usually  bound  apprentices  by 
their  parents  with  their  consent;  and  pauper 
children  are  bound  by  the  guardians  of  the 

x2 
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PabtIIL  poor,  and   are   called    parish  apprentices. 
cap.l   1108. 


'  ~      No  action  will  lie  against  an  apprentice 

upon  any  of  the  covenants  in  the  deed  of 
apprenticeship,  except  where  the  apprentice- 
ship is  in  the  City  of  London.  But  in  case 
of  any  disobedience  to  the  master's  lawful 
orders,  or  of  negligence  or  immorality^  the 
master  may  administer  to  him,  if  an  infant, 
moderate  and  reasonable  corporal  chastise- 
ment, such  as  a  father  may  inflict  upon  his 
child,  or  a  schoolmaster  upon  his  pupil ;  and 
he  may  also  bring  him  before  justices  of  the 
peace,  who  may  punish  him;  or  he  may 
maintain  an  action,  in  case  of  gross  miscon- 
duct, against  any  adult  who  has  covenanted 
for  his  good  behaviour.  On  the  other  hand, 
the  master  is  bound  to  minister  to  the  ap- 
prentice's necessities  in  health  and  in  sick- 
ness; providing  him  with  food,  me<licine, 
and  medical  attendance.  And  the  master 
may  be  sued,  or,  in  a  gross  case,  indicted, 
for  ill-usage  or  neglect  of  the  apprentice. 
(Sm.  Merc.  Law,  458,  460;  Sm.  Mast  & 
Serv.  76, 131,  329 ;  Ad.  Con.  392-4;  Macph. 
479,  480 ;  2  Ste.  Com.  240-1 ;  Chit.  Con. 
139,522.)  1104. 
turn  I>?*°*"  There  are  various  ways  in  which  an  ap- 
HM.rentico-  prenticcship  may  be  dissolved.    Thus,  1,  It 
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may  be  determined  by  consent  of  the  parties  "^^  ™- 
in  case  the  apprentice  is  under  age,  and  the    Cap.  L 
dissolution  is  for  his  advantage.    2.  By  the 
election  of  an  apprentice  at  his  full  age, 
where  the  dissolution    is    clearly  for  his 
benefit.     3.   By  the  master's  bankruptcy. 

4.  By  the  death  of  the  master  or  apprentice. 

5.  By  the  interposition  of  justices,  upon 
certain  grounds,  on  the  complaint  of  the 
master  or  of  the  apprentice.  (Sm.  Merc. 
Law,  458,  461 ;  Ad.  Con.  394-5.)    1106. 

By  the  consent  of  ail  parties,  a  transfer  Tnasfer  of 

•^  X-  »  services. 

may  be  made  of  the  services  of  the  appren- 
tice to  another  master.     (Sm.  Merc.  Law, 
462.)  (a).    1106. 
If  either  the  master  or  the  apprentice  Death  of 

*  *  master  or 

dies  at  any  time  during  the  term  of  the  apprenuce. 
apprenticeship,  it  has  been  held  that  no 
action  for  a  return  of  the  premium  or  any 
part  of  it  will  lie.  (Whimoup  v.  Hughes, 
L.  R  6  C.  P.  78.  Li  this  case  the  master 
died  at  the  end  of  the  first  of  the  six  years.) 

1107. 

(a)  Afl  to  the  custom  of  apprenticeship  in  the  City  of 
London,  see  an  interesting  article  in  the  Law  Magaeine 
for  August,  1862. 
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CHAPTER  II. 

PRINCIPALS  AND  AGENTS;  LEGAL  PRACTX- 
TIONEBS  AND  CLIENTS;  MEDICAL  IfEN 
AND    PATIENTS. 

Part  III.  An  agent  is  a  person  empowered  to  act  in 

Tit  III 

Cap.  II.    *h®   name    of   another,  who   is   called   his 

;[^t        principal    1108. 

'^o  ^y  be     An  infant  may  be  an  agent    And  a  feme 

^"*-         covert  may   be  agent,  either  for  her  own 

husband    or    another   person.     (Sm.  Merc. 

Law,  117 ;  Broom  Com.  617 ;  2  Ste.  Com. 

64 ;  Ad.  Con.  609,  766 ;  Chit  Con.  194r-5.) 

1109. 

Modoof  An  agent  may  in  general  be  appointed 

mcnt.  even  verbally,  or  tacitly  by  conduct.  But 
an  agent  for  the  purposes  of  the  1st,  2nd, 
and  3rd  sections  of  the  Statute  of  Frauds, 
must  be  appointed  in  writing.  And  an 
agent  who  is  to  execute  a  deed,  must  be 
appointed  by  deed.  (Sm.  Merc.  Law,  118 ; 
Broom  Com.  534;  2  Ste.  Com.  64;  Chit. 
Con.  193-4.)  mo. 
b^dciSS^.      Thskt  which  a  person  may  do  himself  as 
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principal,  he  may  (except  in  one  or  two  ^^JJ?" 
cases)  appoint  an  agent  to  do  for  him.  But  Cap.  II. 
an  agent  cannot  delegate  the  duties  of  his 
agency,  unless  specially  authorized  or  justi- 
fied by  the  usage  of  trade,  except  those  which 
are  of  such  a  nature  that  he  cannot  be  ex- 
pected to  perform  them  personally.  (Sm. 
Merc.  Law,  116 ;  Broom  Com.  516  ;  2  Ste. 
Com.  67 ;  Chit.  Con.  201.)    UU. 

A  sub-agent  employed  to  receive  money  is  Money 
accountable  only  to  the  agent ;  and  the  agent  "ub-agent 
is  accountable  to  the  principal  for  the  money 
received  by  the  sub-agent   (Ad.  Con.  693-4.) 

Agencies,  as  regards  their  extent,  are  of  Different 

aorta  of 

three  kinds :  1.  Special,  which  are  autho-  attthoritiea. 
rities  to  do  a  particular  act,  or  carry  out  a 
particular  matter.  2.  General,  which  are 
authorities  to  do  everything  that  is  requisite 
in  relation  to  a  particular  business  or  em- 
ployment. 3.  Universal,  which  are  autho- 
rities to  do  all  acts  that  the  principal  may 
depute  another  to  do.  So  that  a  man  may 
have  both  a  special  and  a  general  agent,  or 
one  general  agent  in  regard  to  one  business, 
and  another  general  agent  in  regard  to 
another  business.  (Broom  Com.  517,  518  ; 
2  Ste.  Com.  65 ;  Sm.  Merc.  Law,  120, 134-5  ; 
Chit.  Con.  197.)    lUS. 
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Part  III.      Again,  an  agent  may  be  limited  by  certain 
Cap.  XL   instructions  as  to  bis  conduct,  or  unlimited, 

Kxtentof     leaving  his  conduct  to  his  own  discretion. 

authority.  If  limited  by  instructions,  he  ought  to  carry 
them  into  effect  as  fully  and  exactly  as 
possible,  consistently  with  propriety.  If  un- 
limited, he  ought  to  pursue  the  accustomed 
course  of  business,  or,  if  prevented,  to  give 
notice  to  his  principal  (Sm.  Merc.  Law, 
120;  Selw.  807.)    1114. 

An  agent  has  authority  to  bind  his  prin- 
cipal, not  only  where  he  is  expressly  autho- 
rized, but  in  other  cases  where  such  autho- 
rity is  to  be  inferred  from  the  conduct  of 
the  employer.  As  between  the  principal  and 
third  persons,  the  agent's  authority,  where 
not  expressly  defined,  must  be  measured  by 
the  extent  of  his  usual  employment  If  a 
person  sends  his  servant  with  ready  money 
to  buy,  and  he  buys  upon  credit,  the  master 
is  not  chargeable,  unless  the  servant  has  by 
the  master  s  order  previously  bought  of  the 
same  person  upon  credit,  and  the  credit  has 
not  been  distinctly  withdrawn  by  notice  to 
the  tradesman  or  his  foreman  or  manager. 
(Sm.  Merc.  Law,  131-2 ;  Ad.  Con.  608,  610- 
612 ;  Rose.  377 ;  Chit  Con.  196,  198-9 ; 
Sm.  Mast.  &  Serv.  3rd  ed.  243.)  If  a  master 
has  allowed  his  servant  to  buy  on  credit,  he 
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must  pay  for  goods  wrongfully  bought  of  the  ^i^JJJ' 
same  person  by  the  servant.  (Chit.  Con.  Cap.  XL 
198.)  If  a  clerk  has  been  allowed  to  draw, 
indorse,  or  accept  notes  or  bills,  he  will 
acquire  an  implied  authority  to  bind  the 
master,  though  the  money  never  come  to  the 
master's  use.  The  same  principle  is  applied 
to  all  other  mercantile  transactions,  and 
even  though  the  servant  has  been  dismissed 
from  his  employer's  service,  provided  the 
third  parties  had  no  reason  to  be  aware  of 
such  dismissal.    1115. 

The  authority  of  the  agent  must  be  in- 
ferred from  facts  connected  with  the  employ- 
ment, not  from  considerations  of  the  utility 
or  propriety  of  such  an  authority.  (Sm.  Merc. 
Law,  132-4 ;  Ad.  Con.  608,  610,  611.)  1116. 

A  general  agent  is  only  authorized  to  act 
in  the  usual  way  of  business.  (2  Selw.  807.) 
1117. 

Under  ordinary  circumstances,  agents  are 
authorized  to  do  all  that  is  necessary  or 
usual  for  effectuating  the  main  intention  of 
the  principal  in  the  best  manner.  (Sm.  Merc. 
Law,  137 ;  Broom  Com.  521 ;  Chit.  Con.  95, 
200  ;  Ad.  Con.  608,  619.)    1118. 

Although  a  shopman  be  authorized  by  his 
employer  to  receive  pajonent  for  goods  in  the 
shop,  that  would  not  necessarily  involve  an 

x3 
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Pabt  XXL  authority  to  receive  money  for  his  employer 
Cap.  IX.   elsewhere.     (Broom  Ck)m.  521 ;  Chit.  Con. 

657.)  ms. 

Unless  the  principal  has  previously  sanc- 
tioned such  a  course,  the  agent  has  ordinarily 
no  implied  general  authority  to  horrow  on 
behalf  of  the  principal,  so  as  to  make  him 
responsible.    (Ad.  Con.  613.)     1120. 
aui^^       If  a  particular  agent  exceeds  his  authority, 
and  the  opposite  party  is  not  aware  of  it,  the 
agent  is  personally  liable,  but  his  principal 
is  not  bound ;  for  it  is  the  duty  of  persons 
dealing  with  him  to  ascertain  his  authority, 
if  they  seek  to  charge  his  principsd.    But  if 
a  general  agent  exceeds  his  authority,  or 
violates  the  orders  given  him,  his  principal 
is  bound,  provided  his  acts  are  within  the 
usual  dealing  and  scope  of  the  business. 
And   a  person  intrusted  with  the  general 
management  of  the  business,  as  manager  or 
foreman,  has  an  implied  general  authority  to 
enter  into  all  usual  and  necessary  contracts. 
And  a  principal  cannot,  unknown  to  parties 
dealing  with  his  general  agent,  restrict  the 
agent's  authority  to  perform  all  things  cus- 
tomary in  the  business.     (Sm.  Merc.  Law, 
134-5 ;  Ad.  Con.  608,  610-613,  630;  2  Ste. 
Com.  68 ;  Broom  Com.  517,  520  ;  Chit.  Con. 
197,  200,  209,  210 ;  Byles,  35  ;  EdmuTids  v. 
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Bushdl,  L.  R  1  Q.  B.  97;  Spedding  v.  Nevdl,  ^^*^  ™- 
L.  R.  4  C.  P.  212;  Sm.  Mast.  &  Serv.  Ca^.il 
3rd  ed.  236,  242.)  Thus,  if  the  servant  or 
agent  of  a  private  individual,  intrusted  on 
one  occasion  to  sell  a  horse,  takes  upon  him- 
self, without  authority  from  his  master,  to 
warrant  the  soundness  of  the  animal,  the 
master  is  not  bound.  But  if  the  servant  of 
a  horse-dealer,  or  even  one  who  occasionally 
assists  him  in  his  business,  being  employed 
to  sell,  gives  a  warranty,  the  principal  is 
bound,  even  though  the  agent  or  servant  was 
expressly  forbidden  to  warrant.  (Howard  v. 
Sheioard,  L.  R  2  C.  P.  148.)    1121. 

If  an  agent  exceeds  his  authority,  he  is 
answerable  to  his  employer  for  any  loss 
arising  therefrom;  but  any  benefit  will  belong 
to  his  employer.  (Sm.  Merc.  Law,  120-1 ; 
Chit.  Con.  210.)    1122. 

K  a  principal  gives  an  order  to  an  agent  ^^^^^ 
in  such  ambiguous  terms  as  to  be  suscep- <*^®^- 
tible  of  two  different  meanings,  and  the 
agent  bon&  fide  adopts  one  of  them,  and  acts 
upon  it,  the  principal  cannot  repudiate  the 
act  as  unauthorized,  because  he  meant  the 
order  to  be  read  in  the  other  sense.  The 
principal  must  bear  the  loss  arising  from  his 
own  indistinctness  of  expression.  (Ireland 
V.  Livingston,  L.  R  5  H.  L.  395, 416.)    1123. 
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Pabt  m.      Persons  who  induce  others  to  act  upon  the 

Tit.  hi.  . 

Cap.  il   supposition   that   they   (the  former)    have 
False  an-      authoritv  to  enter  into  a  binding  contract 

flumption  of  "^  ^  ^ 

authority,  qh  behalf  of  third  persons,  may  be  sued  for 
damages  for  the  breach  of  an  implied  war- 
ranty of  authority,  on  it  turning  out  that 
they  have  no  such  authority.  (Richardson 
V.  Williamsim,  L.  R.  6  Q.  B.  276,  279.) 
1124. 

Ajfjntactfng     If  any  agent  notoriously  acts  in  a  public 
capftcity.      capacity,  and  it  is  obvious  that  the  opposite 
party  must  have  relied  on  the  good  faith  of 
the  government  or  other  irresponsible  em- 
ployers, the  agent  will  not  be  personally 
liable.     (Ad.  Con.  631.)    1126. 
Accounts.        It  is  the  duty  of  an  agent  to  keep  clear 
and  regular  accounts  and  vouchers,  and  to 
communicate    the   result   to    his  principal 
from  time  to  time ;  and  if  he  does  not,  he 
will  not  be  allowed  the  compensation  which 
would  otherwise  belong  to  his  agency.    And 
if  he  mixes  up  his  principal's  property  with 
his  own,  he  is  put  to  the  necessity  of  showing 
clearly  what  part  of  the  property  belongs  to 
him ;  and  so  far  as  he  is  unable  to  do  this,  it 
is  treated,  both  at  Law  and  in  Equity,  as  the 
property  of  the  principal.    (Sm.  Eq.  Manual, 
13th  ed.  par.  664.)     1126. 
*»-  Even  at  Law,  the  profits  acquired  by  a 
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servant  or  agent  in  the  course  of,  or  in  con-  ^i^}}}* 
nexion  with,  his  service  or  agency,  belong  to   Cap.  II. 
his  master  or  principal.  (Moriaon  v.  Thamp- 
son,  L.  R.  9  Q.  B.  480.)    1127. 

A  remunerated  accent  may  be  compelled  BiBtinctions     i 

*^  "  ^  as  to  remu- 

to  fulfil  his  engagement :  an  unremunerated  ^^"*^ 
agent  cannot ;  but  if  he  begins  to  act,  and  ^tB? 
is  guilty  of  misconduct,  he  will  be  liable.  A 
remunerated  agent  is  liable  for  the  conse- 
quences of  his  want  of  skill :  an  unremune- 
rated agent  is  only  bound  to  use  that  skill 
which  he  possesses.  A  remunerated  agent 
is  bound  to  act  with  reasonable  diligence : 
an  unremunerated  agent  is  only  answerable 
for  gross  negligence.  (Sm.  Merc.  Law,  120, 
128 ;  Sm.  Con.  152 ;  Chit  Con.  426.)  1128. 
The  aunt's  remuneration  is  called  his  com. 

,  ^  mlasion. 

commission.  The  amount  is  fixed  by  the 
contract,  or  by  usage,  or  statute ;  or  if  not 
so  fixed,  it  may  be  determined  by  a  juiy. 
He  may  be  deprived  of  his  commission  by 
neglecting  to  keep  an  account,  or  by  other 
gross  misconduct  or  negligence,  or  by  gross 
unskilfulness,  or  by  selling  to  himself  or  to 
a  compahy  in  which  he  is  a  shareholder  that 
which  he  is  intrusted  to  sell  (Sm.  Merc. 
Law,  129 ;  Ad.  Con.  595 ;  Chit.  Con.  496 ; 
Story  on  Agency,  §  326,  831-4 ;  Salcmona 
v.  Pender,  3  HurL  &  Colt.  639.)    1129. 
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Pabt  iil      If  instnictions  are  riven  to  several  house 

Tit.  III.  *^„ 

Cap.  II.  or  estate  agents  to  sell  or  let  a  house  or 
estate,  the  successful  agent  is  alone  entitled 
to  commission,  unless  the  others  have  been 
instructed  to  advertise  or  render  some  par- 
ticular service,  for  which  they  are  entitled  to 
remimeration  by  the  custom  of  the  trade. 
(Ad.  Con.  597.)    U30. 

An  authority  to  sell  or  let  may  be  revoked, 
so  as  to  deprive  the  agent  of  his  commission; 
but  he  is  entitled  to  remuneration  for  any 
trouble  or  expense  properly  incurred  by 
him.    (Ad.  Con.  597-8  ;  Rose.  897.)    113L 

Duty  of  Every  house  agent  is  under  an  implied 

agents.  Undertaking  to  make  all  proper  inquiries  as 
to  the  respectability  and  solvency  of  any 
one  whom  he  introduces  as  a  tenant.  (Ad. 
Con.  698.)    1132. 

^nt^^  An  agent  may  charge  his  principal  with 
all  advances  which  he  has  made  in  the 
regular  course  of  trade,  or  in  some  pressing 
emergency.  (Sm.  Merc.  Law,  130-1 ;  Story 
on  Agency,  §  335-6.)    1133. 

Indemnity.  The  principal  is  bound  to  indemnify  his 
agent  against  all  losses,  damages,  and  ex- 
penses incurred  in  properly  executing  his 
office.  (Sm.  Merc.  Law,  131;  Story  on 
Agency,  §  339-340;  Chit.  Con.  459,  461-2  ; 
Ad.  Con.  598.)    1134. 
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An  agent  who  executes  a  deed  may  either  P^bt  ill. 
sign  his  principal's  name,  or  express  that  Cap.  II. 
it  is  executed  by  himself  as  &gent  for  his  Execntioii 

the  agent.  But  if  he  simply  signs  his  own 
name,  his  principal  will  not  be  bound.  (Sm. 
Merc.  Law,  138-9 ;  Paley,  180-2  ;  Ad.  Con. 
625.)    U36. 

An  agent  may  be  specially  appointed,  or  P?^^' 
by  some  general  or  implied  authority  em- gJjJf'JJP**^ 
powered,  to  draw,  indorse,  or  accept  ne-"**^* 
gotiable  instruments ;  and  in  such  cases  the 
principal  is  said  to  draw,  indorse,  or  accept 
by  procuration.  Authorities  to  draw,  in- 
dorse, or  accept  bills,  are  construed  strictly. 
An  agent  so  acting  should  not  merely  sign 
his  own  name ;  for  if  he  does,  he  will  him- 
self be  liable  to  the  holder.  It  should  be 
expressed  that  the  act  is  done  by  the  prin- 
cipal, through  the  medium  of  the  agent:  as 
where  the  agent  A.  signs  thus — "  A.  for  B.," 
or  "  B.  by  A. ;"  or,  "  by  procuration  of  A.," 
or  "B.  per  procuration,  A."  (Sm.  Merc. 
Law,  139;  Ad.  Con.  609,  628;  1  Selw. 
362;  ChitB.  158,  162;  Byles,  29,30,88; 
Stagg  v.  EUiott,  12  C.  B.  (N.  S.)  373; 
Edmunds  v.  Bushdl,  L.  E.  1  Q.  B.  97.) 
U36. 

If  the  directors  of  a  company  sign  their 
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Pabt  m  names  to  a  promissory  note,  though  they 
Car  n^  describe  themselves  as  "we,  the  directors," 


&c.,  and  though  they  affix  the  company's 
seal,  it  has  been  held  that  they  are  personally 
liable,  unless  they  state  that  they  are  acting 
on  behalf  of  the  company,  or  otherydse 
exclude  their  personal  liability.  For  it  is 
considered  that  by  the  mere  description  and 
the  seal,  they  only  intend  to  indicate,  that  as 
between  themselves  and  the  company,  it  was 
for  the  company  they  were  signing  the 
note.  (JDvMon  v.  Marsh,  L.  R  6  Q.  B.  861.) 
U37. 

The  words  per  procuration  denote  a  limited 
authority,  into  the  extent  of  which  the  per- 
son who  takes  the  bill  is  bound  to  inquire. 
(1  Selw.  362;  Byles,  30,  33  ;  Stagg  v.  Elliott, 
12  a  B.  (N.  S.)  373.)  U38. 
Sales  by  an  Any  pcTSon  may  contract  for  the  purchase 
of  goods  with  an  agent  who  is  intrusted  with 
the  possession  of  the  goods,  or  to  whom  they 
are  consigned,  and  may  receive  the  same  of, 
and  pay  for  the  same  to,  the  agent,  even 
knowing  him  to  be  such,  if  such  contract 
and  payment  are  made  in  the  ordinary 
course  of  business,  unless  with  notice  that 
the  agent  is  not  authorized  to  sell  or  to 
receive  the  price.  (Sm.  Mera  Law,  142; 
2  Ste.  Com.  77 ;  Ad.  Con.  166  :  Rose.  635 ; 
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6  Geo.  rV,  c.  94,88. 3, 4;  Bainea  v.  SwaitisoUy  ^^  ™' 
4  Best  &  Sm.  270.)    1139.  Ca^.  n ' 

An  agent  intrusted  with  the  possession  of  ^Jjf ^'^ 
goods,  or  of  the  documents  of  title  to  goods,  JSll^ont^ 
is  also  deemed  to  be  the  owner  of  such  goods 
and  documents,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  security  by  such  agent 
for  advances  made  to  him  bona  fide  at  the 
time;  notwithstanding  the  person  claiming 
such  pledge,  lien,  or  security  may  have  had 
notice  that  the  person  giving  it  is  only  an 
agent,  unless  he  has  notice  that  the  agent  is 
not  authorized  to  give  the  same.  (Sm.  Merc. 
Law,  143 ;  2  Ste.  Com.  77 ;  Rose.  635 ;  Ad. 
Con.  300-302 ;  Chit.  Con.  202 ;  6  &  6  Vict 
c.  39,  88.  1,  3;  Oobind  Ohunder  Sein  v. 
Ryan,  15  Moo.  P.  C.  230  :  Vickera  v.  Hertz, 
L.  R.  2  H.  L.  Sa  113.)    1140. 

The  agent  here  meant  is  such  as  the  vendee 
or  pledgee  might  well  suppose  had  power  to 
sell  or  pledga  {Fuentes  v.  Montis,  L.  R.  3 
C.  P.  268;  Cole  v.  North  Western  Bank, 
L.  R.  9  C.  P.  470 ;  10  C.  P.  (Ex.  Ch.)  354 ; 
Johnson  V.  The  Credit  Lyonnais  Co.,  L.  R. 
3  C.  P.  D.  (Ap.)  32.)  And  it  has  been  held 
that  no  such  pledge,  lien,  or  security,  is  valid, 
if  created  by  an  agent  after  his  authority  has 
been  revoked.  {Fuentes  v.  Montis,  affirmed 
by  Ex.  Ch.  L.  R.  4  C.  P.  93.)    1141, 
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Pabt  m.      By  the  stat  40  &  41  Vict.  c.  39  (passed 

Cap.  il'  10th  August,  1877,  and  entitled  "  An  Act  to 

stot.  40  ft  41  amend  the  Factors'  Acts  "),  it  is  enacted  as 

Vict  a  89.  -" 

Act  to        follows  : — 

Amond 

Factors*  « In  this  Act,  the  expression  '  the  principal 

Facton*  Act  Acts/  uieaus  the  foUowincr  Acts :  that  is  to 

defined.  *  ®  * 

say,— 

The  Act  of  the  4th  Geo.  IV.  (1823) 

c.  83. 
The  Act  of  the  6th  Geo.  IV.  (1826) 

c.  94. 
The  Act  of  the  5th  &   6th  of  Her 
Majesty  (1842)  c.  39. 
And  the  said  Acts  and  this  Act  may  be 
cited  for  all  purposes  as  the  '  Factors'  Acts, 
1823  to  1877.'"    (s.  1.)    1142. 
Amend- ^^     "Whcrc  any  agent  or  person  has  been 
to  MCT«?**  iiitrusted  with  and  continues  in  the  posses- 
^^^    sion  of  any  goods,  or  documents  of  title  to 
ii^cyJ      goods,  within  the  meaning  of  the  principal 
Acts  as  amended  by  this  Act,  any  revocation 
of  his  intrustment  or  agency  shall  not  pre- 
judice or  affect  the  title  or  rights  of  any  other 
person  who,  without  notice  of  such  revocation, 
purchases  such  goods,  or  makes  advances 
upon  the  faith  or  secuiity  of  such  goods  or 
documents."    (s.  2.)    1143. 
^Mwt     "Where  any  goods  have  been  sold,  and 
the  vendor  or  any  person  on  his  behalf  con- 
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tinues  or  ia  in  possession  of  the  documents  P^bt  m. 

...  ,         Tit.  Ill, 

of  title  thereto,  any  sale,  pledge,  or  other  Cap.  il 
disposition  of  the  goods  or  documents  made  to  retain 

documanta 

hy  such  vendor  or  any  person  or  agent  of  title  to 
intrusted  by  the  vendor  with  the  goods  or 
documents  within  the  meaning  of  the  prin- 
cipal Acts  as  amended  by  this  Act  so  con- 
tinuing or  being  in  possession,  shall  be  as 
valid  and  effectual  as  if  such  vendor  or  per- 
son were  an  agent  or  person  intrusted  by 
the  vendee  with  the  goods  or  documents 
within  the  meaning  of  the  principal  Acts  as 
amended  by  this  Act,  provided  the  person  to 
whom  the  sale,  pledge,  or  other  disposition 
is  made  has  not  notice  that  the  goods  have 
been  previously  sold.'*    (s.  3.)    1144. 

"Where  any  goods  have  been  sold  or  con-  with  respect 

''   ^  to  vendee* 

tracted  to  be  sold,  and  the  vendee,  or  any  ^"j^ 


Itted 


Knve 


person  on  his  behalf,  obtains  the  possession 'S^^?^ 
of  the  documents  of  title  thereto  from  the  ^ue  to^ 
vendor  or  his  agents,  any  sale,  pledge,  or 
disposition  of  such  goods  or  documents  by 
such  vendee  so  in  possession,  or  by  any  other 
person  or  agent  intrusted  by  the  vendee 
with  the  documents  within  the  meaning  of 
the  principal  Acts  as  amended  by  this  Act, 
shall  be  as  valid  and  effectual  as  if  such 
vendee  or  other  person  were  an  agent  or 
person   intrusted  by  the  vendor  with  the 
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Part  iil  documents  within  the  meaning  of  the  prin- 

TiT.  IIL 

Cap.  il  cipal  Acts  as  amended  by  this  Act,  provided 
the  person  to  whom  the  sale,  pledge,  or  other 
disposition  is  made  has  not  notice  of  any 
lien  or  other  right  of  the  vendor  in  respect 
of  the  goods."    (s.  4.)    1145. 


to  tnSESr  "  Where  any  document  of  title  to  goods 
mmto'of  has  been  lawfully  indorsed  or  otherwise 
transferred  to  any  person  as  a  vendee  or 
owner  of  the  goods,  and  such  person  trans- 
fers such  document  by  indorsement  (or  by 
delivery  where  the  document  is  by  custom 
or  by  its  express  terms  transferable  by  deli- 
very, or  makes  the  goods  deliverable  to  the 
bearer)  to  a  person  who  takes  the  same 
boii&  fide  and  for  valuable  consideration,  the 
last-mentioned  transfer  shall  have  the  same 
effect  for  defeating  any  vendor's  lien  or  right 
of  stoppage  in  transitu  as  the  transfer  of  a 
bill  of  lading  has  for  defeating  the  right  of 
stoppage  in  transitu."  (s.  5.)  1146. 
Act  not  to  "This  Act  shall  apply  only  to  acts  done 
«»p«cti^«-  and  rights  acquired  after  the  passing  of  this 
Act."    (s.  6.)    1147. 

Notico  to         Notice  to  the  accent,  if  in  the  same  trans- 
agent  or  to 

prindpaL    actiou,  IB  uoticc  to  the  principal ;  and  notice 

to  the  principal,  generally  speaking,  ia  notice 

ro^reiint*-  to  the  agent    And  the  agent's  representation 

^Jdi^ion.   ^^^  the  principal ;  and  his  admission,  in 
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the  matter  of  the  contract  is  evidence  against  ^J"' JJJ- 

Tit.  III. 

the  principal.    (Sm.  Merc.  Law,  150-161 ;   Cap.  ll. 
2  Selw.  815  ;  PoweU,  157-9.)    1148. 

And  where  an  agent  buys,  on  behalf  of  his  set.off. 
principal,  goods  from  a  factor,  with  a  know- 
ledge that  the  goods  are  not  the  goods  of 
the  factor,  such  knowledge  on  the  part 
of  the  agent  of  the  buyer,  however  acquired, 
is  the  knowledge  of  the  buyer,  and  there- 
fore the  buyer  cannot  set  off  against  the 
price  a  debt  due  to  him  from  the  factor. 
(Dresser  v.  Norwood,  14  C.  B.  (N.  S.)  466.) 

1149. 

If  goods  are  intrusted  to  an  agent  as  the 
apparent  owner  thereof,  and  he  sells  them 
as  his  own  with  the  consent  of  the  principal, 
and  the  purchaser  believed  them  to  be  the 
goods  of  the  agent,  and  before  he,  the  pur- 
chaser, knew  to  the  contrary,  the  agent 
became  indebted  to  the  purchaser,  the  pur- 
chaser may  claim  a  set-off,  notwithstanding 
he  had  the  means  of  knowiag  that  the  goods 
belonged  to  the  principal.  (Borriea  v.  The 
Imperial  Ottoman  Bank,  L.  R.  9  C.  P.  38.) 
1150. 

Payment,  tender,  or  delivery  to  an  agent,  ?g?*®°*;. 
in  the  usual  course  of  his  employment,  is  ^a^^t.*^ 
payment,  tender,  or  delivery  to  the  principal. 
Thus,  payment  to  a  person  found  in  a  mer- 
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Ti^itt  ^'^"^'^  co«"ti°g-l»ou8e.  and  in  posBesaion  of 
Cap.  IL  the  merchant's  books,  and  apparently  autho- 
rized  to  receive  money  for  him,  is  payment 
to  the  merchant  himself,  though  in  reality 
such  person  was  not  in  the  merchant's  em- 
ployment. And  payment  to  the  solicitor  of 
a  plaintiff  in  an  action  is  equivalent  to  pay- 
ment to  the  plaintiff  himself.  But  payment 
to  an  agent  employed  to  sell  an  estate  is  not 
payment  to  the  vendor,  unless  the  agent  is 
expressly  authorized  to  receive  the  purchase- 
money.  And  the  fraudulent  or  wrongful 
receipt  of  an  agent  rruiy  not  be  deemed  to 
be  the  receipt  of  the  principal  Nor  will 
payment  to  an  agent  in  general  bind  the 
principal,  unless  it  is  in  money.  (Sm.  Merc. 
Law,  151-4;  1  Selw.  108;  Ad.  Con.  604-5, 
633,  982;  Chit.  Con.  656-7.)  So  that  an 
agent  is  only  authorized  to  receive  payment 
in  cash,  in  the  absence  of  any  direction, 
practice,  or  custom  to  the  contrary.  {Cat" 
teraU  v.  HituUe,  L.  R  1  C.  P.  186 ;  2  C.  P. 
(Ex.  Ch.)  368.)  And  hence  pajrment  to  an 
auctioneer  by  a  bill  of  exchange  is  not  a 
valid  payment,  for  the  purpose  of  discharg- 
ing the  purchaser.  (Williams  v.  Evans, 
L.  R.  1  Q.  B.  352.)    1161. 

A  debtor  should  not  pay  to  an  agent 
money  due  upon  a  written  security,  such  as 


PBINCIPALS  AND  AGENTS.  479 

a  bill  or  bond,  unless  the  agent  produces  the  ^f^J^' 
security,  or  unless  the  debtor  knows  that  the  Cap.  il. 
agent  is  empowered  to  receive  the  money ; 
for,  otherwise,  the  debtor  may  not  be  dis- 
charged, if  the  money  does  not  reach  the 
principal.  (Sm.  Merc.  Law,  163 ;  Paley, 
274-6.)    U62. 

If  an  agent  has  received  money  on  behalf  to  whom  an 

o  ^  agent  who 

of  his  principal,  and  for  his  use,  he  is  ac-  ^n^''** 
countable  to  the  principal  alone.    And  an  »«»«^*»w«' 
agent  to  whom  money  has  been  paid  with  a 
direction  to  hand  it  over  to  a  third  person,  is 
only  accountable  to  his  principal,  and  not  to 
such  third  person,  unless  he  has  entered  into 
a  binding^^ngagement  with  such  third  person, 
which  has  giveisL,the  latter  a  right  of  action 
against  him.     (Chit.  Con.  556 ;    Ad.  Con. 
34-5,  632,  633.)    1153. 
A  principal   is   not   answerable  for  the  gespoTud- 

*  ^  bUity  for 

wilful  and  malicious  tort  of  his  agent.  But  ^°^i^ 
he  is  answerable  for  the  agent  s  negligence  or 
for  those  acts  which,  if  not  fraudulent  or 
wrongful,  would  have  been  within  the  scope  of 
the  agent's  ordinaiy  authority;  for  it  is  more 
reasonable  that  where  one  of  two  innocent 
persons  must  suffer,  the  principal,  who  em- 
ployed the  deceiver  or  wrong-doer,  should 
suffer,  rather  than  the  deceived  or  injured, 
who  neither  directly  nor  indirectly  occasioned 
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^*^TT?*  ^^^  ^^^'  ^^^  ^^®  same  principles  apply  to 
Cap.  II.  companies  and  their  agents.  And  the 
principal  is  answerable  whenever  he  has 
sanctioned  the  agent's  fraud  or  wrong,  or 
elected  to  take  the  benefit  of  it.  (Ad.  Torts, 
753;  2Dd  ed.  759,  760;  Sm.  Merc.  Law, 
154-6;  Ad.  Con.  617;  Banvick  v.  Eng. 
Joint  Stock  Bank,  L  R.  2  Ex.  (Ex.  Ch.) 
259;  Proudfoot  v.  Montefiore,  L.  R  2  Q. 
B.  511 ;  Spedding  v.  Nevell,  L.  R.  4  C.  P. 
212;  Swift  V.  Winterbotham,  L.  R.  8  Q.  B. 
244 ;  9  Q.  B.  (Ex.  Ch.)  301 ;  Mcvckay  v.  Com- 
niercial  Bank  of  New  Brunswick,  L.  R 
5  R  C.  394,  410-412.)    1164. 

The  agent's  power  is  in  general  determin- 
able ;  1.  By  the  revocation  of  the  principal, 
unless  it  is  coupled  with  an  interest,  or  given 
for  valuable  consideration ;  as  in  the  case  of 
a  power  of  attorney  given  by  way  of  security. 
But  in  order  to  determine  the  agent's  autho- 
rity by  revocation,  means  should  be  used  to 
make  known  such  revocation  as  completely 
as  the  employment  was  known.  Notice 
should  be  given  in  the  Gazette  to  strangers, 
and  to  customers  and  con^espondents  by 
direct  communication.  2.  By  the  agent's 
renunciation  of  it,  with  the  consent  of  the 
principal  3.  By  the  marriage  of  the  prin- 
cipal, if  a  feme  sole.    4.  By  the  principal's 


Dotermina 
tioii  of 
agent's 
authority. 
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death  (a).    5.  By  his  bankruptcy,  except  in  Part  iil. 
certain  cases.    6.  By  the  fulfilment  of  his   cap.  ii. 
commission.     7.   By  the  expiration  of  the  ' 

time  limited  for  the  duration  of  the  agency. 
(Sm.  Merc.  Law,  158-160;  2  Ste.  Com.  65; 
Ad.  Con.  587-8,  612;  Chit.  Con.  195-6; 
Byles,33.)    1155. 

An  act  professedly  done  for  another  person,  Jj^^jf^,*'^*^^^", 
though  without  any  precedent  authority  from  **"  '"tf"*^- 
him,  becomes  his  act,  if  subsequently  ratified 
by  him.    (Broom  Com.  681 ;  Ad.  Con.  609 ; 
Chit.  Con.  161,  199.)    1156. 

Agents   (except  masters   of  ships)   pro-  Ai?ent  ^ 
fessedly  contracting,  as  such,  for  known  and 
responsible  employers,  and  brokers  entering 
into  contracts,  as  such,  though  they  do  not 
disclose  the  names  of  their  principals,  incur 
no  personal  liability  to  third  parties,  except 
for  losses  incurred  by  their  own  fault  or 
negligence,  unless  it  appears  to  have  been 
intended  that  the  agent  should  be  personally 
responsible ;  or  unless  by  the  custom  of  the 
trade,  the  agent  (as  in  the  case  of  a  broker 
in  the  London  fruit  trade)  is  personally  re- 
sponsible.   But  if  an  agent  contracts,  with-  ^^icre  pHn- 
out  professing  to  act  as  an  agent,  the  opposite  J*[e'tt,  "nj 
party  may,  in   most   cases,  at  his   option, ''"®^* 

(a)  But  see  22  &  23  Vict,  c  85,  s.  26,  as  to  trustee* 
executors,  and  administrators. 

Y 
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^*^TT?"  ^^^^^  either  the  agent  or  the  principal,  on 
Cap.  il  discovering  him.    And  the  rule  appears  to  be 
the  same,  where,  at  the  time  of  contracting, 
he  states  himself  to  be  an  agent,  but  does 
not  disclose  his  principal.     (Sm.  Merc.  Law, 
123-4,  IGl,  168;  2  Sm.  L.  C.  321,  333,  336; 
Broom  Com.  516,  526-7,  529 ;  Byles,  34 ;  2 
Ste.  Com.  66 ;  Ad.  Con.  601-2,  607,  625-9, 
631 ;  Rose.  376;  Chit.  Con.  101,  204,  207; 
Reid  V.  Dreaper,  6  Hurl.  &  Norm.  813; 
Fleet  V.  MuHon,  L.  R  7  Q.  B.  126;  Hutchin- 
son V.  Tatham,  L.  R.  8  C.  P.  482.)    But  a 
vendor,  who  has  given  credit  to  an  agent, 
believing  him  to  be  the  principal,  cannot 
recover  against  an  undisclosed  principal,  if 
the  latter  h&s  paid  the  agent  at  a  time  when 
the  vendor  still  gave  credit  to  the  agent,  and 
knew  no  one  else  as  principal.    (Armstrong 
V.  Stohee,  L.  R  7  Q.  B.  598.)    Where  the 
principal  named  has  no  existence  at  the  time, 
as  in  the  case  of  a  company  not  yet  formed, 
the  agent  is  personally  liable.    (Keln^r  v. 
Baxter,  IlH.  2  C.T,  174!.)    1167. 

A  person  signing  a  contract  in  his  own 
name,  without  qualification  to  his  signature, 
may  not  be  exempted  from  liability  by  merely 
describing  himself,  in  the  body  of  the  con- 
tract, as  agent  for  another ;  for  this  descrip- 
tion may  have  been  merely  intended  as  a 
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notice  of  his  2Lotinff  for  another  in  case  it  ^^"^J}}- 

°  Tit.  III. 

were  necessary  to  refer  to  such  other  person,  Cap.  ii. 
or  as  an  earmark  of  the  transaction.  This, 
at  least,  is  the  case  when  such  other  person 
is  a  foreign  principal.  For,  where  a  man 
signs  a  contract  in  his  own  name,  without 
adding  some  such  words  as  "  on  account,"  or 
"as  agent  of"  another,  he  is  prima  facie  a 
contracting  party  and  liable.  But  if  there  are 
plain  words  to  show  that  he  is  contracting 
on  behaK  of  some  one  else,  such  as  the  words 
"on  account  of,"  or  "as  agent  of"  another 
person,  the  latter  is  the  person  liable.  {Paice 
V.  Walker,  L.  R  5  Ex.  173;  Southwell  v. 
Bowditch,  L.  R  1  C.  P.  D.  100;  Id.  (Ap.) 
374;   Gadd  v.  Houghton,  L.  R.  1  Ex.  D. 

(Ap,)357.)    U58. 

The  insertion  of  the  agent's  name  alone  in 
the  contract,  though  the  principal  is  disclosed 
at  the  time,  and  the  subsequent  demand  of 
payment  from  the  agent,  does  not  necessarily 
amount  to  an  election  to  give  credit  to  the 
agent,  and  to  him  alone,  but  the  principal 
may  be  sued.  (Colder  v.  Dobdl,  L.  R  6 
C.  P.  (Ex.  Ch.)  486.)    1169. 

A  servant  or  agent  cannot  sue  upon  a  con- 
tract entered  into  by  him  as  such,  unless  he 
has  some  beneficial  interest  in  respect  of 
commission  or  otherwise,  or  some   special 

y2 
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^T^uj^'  P^P^^y  ^^  interest,  as  in  the  case  of  a  factor, 
Cap.  ii.  carrier,  warehouseman,  auctioneer,  or  other 
agent,  having  a  right  of  remuneration,  grow- 
ing out  of  the  business.  If,  however,  an 
agent  lends  money  or  enters  into  any  other 
contract  in  his  own  name,  but  in  reality  for 
an  undisclosed  principal,  and  the  contmct 
is  not  under  seal,  there,  in  general,  either 
principal  or  agent  may  sue  upon  it.  But  if 
it  is  under  seal,  or  by  bill  of  exchange  or 
promissory  note,  the  agent  alone  can  sue 
upon  it.  Yet  the  power  of  the  agent  to  sue 
is  subseinrient  to  the  right  of  the  principal : 
so  that  if  the  principal  has  required  or 
obtained  a  completion  of  the  contract  with 
himself  personally,  the  agent's  light  ceases. 
(Sm.  Merc.  Law,  161, 167;  Broom  Com.  527; 
2  Ste.  Com.  66;  Ad.  Con.  COO-602,  607, 
622-4;  2  Sm.  L.  C.  333,  336;  Chit.  Con. 
9th  ed.  205-6,  210,  211 ;  Browning  v.  Pro- 
vincial Insurance  Go.  of  CaTiada,  L.  R.  5 

p.c.  263.)  ueo. 

PJfror  Factors  are  mercantile  agents  who  are 
bwklJs!*'**^  entrusted  with  the  possession  and  disposal 
of  property.  Brokers  are  mercantile  agent.s 
who  are  employed  to  enter  into  contracts 
respecting  property,  without  being  in  posses- 
sion of  such  property.  Both  of  them  are 
general  agents.     (Sm.  Merc.  Law,  118 ;  2  Ste. 


PRINCIPALS  AND  AGENTS.  485 

Com.  76 ;  Chit  Con.  192, 199.    As  to  brokers,  ^J!"XV- 

Tit.  III. 

see  Fowler  v.  HoUins,  L.  R  7  Q.  B.  (Ex.  Cap.il 
Ch,)  616 ;  aflBnned,  7  H.  L.  757.)    116L 

A  broker  cannot  sue  in  his  own  name  upon 
contracts  made  by  him  as  broker.  {Fairlie 
V.  Fenton,  L.  E,  5  Ex.  169.)    1162. 

It  is  the  duty  of  a  factor  to  keep  the  goods  Duty  of  a 
Avith  the  same  care  with  which  a  prudent  man 
would  keep  his  own ;  and  it  is  often,  if  not 
usually,  his  duty  to  insure  them,  or  if  unable 
to  insure,  to  give  notice  of  his  inability  to 
his  principal.  (Sm.  Merc.  Law,  124-5; 
Story  on  Agency,  §  111 ;  Paley,  15, 16 ;  Chit 
Con.  430.)    1163. 

If  no  price  is  fixed  for  the  goods,  the  factor  Prfce, 
must  sell  them  for  their  fair  value.  He  may 
sell  for  credit,  or  not,  according  to  the  usual 
course  of  business.  If  he  gives  reasonable  credit, 
credit,  where  it  is  usual,  to  a  person  of  good 
credit,  he  is  discharged,  and  will  be  entitled 
to  his  commission,  notwithstanding  any  sub- 
sequent insolvency  of  the  purchaser;  pro- 
vided he  informs  his  principal  of  the  trans- 
action within  a  reasonable  and  usual  time. 
(Sm.  Merc.  Law,  126;  Paley,  26-7;  Ad. 
Con.  588.)    1164. 

Sometimes,  however,  the  factor  sells  under  Deicrodorc. 
a  commission  called  del  credere,  from  an 
Italian  mercantile  phrase  signifying  guaran- 
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^^  ™'  tee,  by  which  the  factor,  for  an  additional 

Tit.  IIL  "^  ' 

Cap.  n.  premium,  warrants,  and  makes  himself  re- 
sponsible  for  the  solvency  of  the  purchaser. 
(Sm.  Merc.  Law,  126 ;  2  Ste.  Com.  76 ;  Ad. 
Con.  689 ;  Chit.  Con.  193,  496.)    1166. 


Rulos  of 
Iaw  as  to 
solicitora. 


It  is  the  duty  of  a  solicitor  to  keep  his 
client's  secrets,  and  not  to  disclose  the  con- 
tents of  any  of  his  title-deeds  ;  and  to  warn 
his  client  not  to  enter  into  covenants  and 
stipulations  where  they  are  attended  with 
unusual  liability ;  and  to  conduct  his  client's 
business  with  a  reasonable  degree  of  care, 
skill,  and  despatch.  And  if  he  is  guilty  of 
gross  default,  negligence,  or  ignorance,  he  is 
liable  to  an  action  by  his  client.  (Ad.  Torts, 
251-2  ;  PulUng,  148 ;  Chit.  Con.  504,  506 ; 
Ad.  Con.  417,  418.)    1166. 

Where  any  doubt  or  question  arises  as 
to  the  interpretation  and  legal  operation  of 
assurances,  a  solicitor  may  take  the  opinion 
of  counsel  upon  them  for  his  protection.  If, 
instead  of  doing  this,  he  relies  upon  his  own 
judgment  respecting  them,  and  makes  mis- 
takes, he  will  be  answerable  in  damages. 
(Ad.  Torts,  253-4 ;  PulUng,  423.)    1167. 

A  solicitor  is  liable  for  the  mistakes  or 
negligence  of  his  agent,  where  he  would 
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have  been  liable  had  he  himself  been  guilty  ^abt  lii. 

Tit  III 

of  them.    (Chit.  Con.  509.)    1168.  Ca^.  ii.' 

A  .barrister  cannot  contract  for  his  fees,  Rules  of 
and  has  no  legal  remedy  for  the  recovery  of  cou^ci. 
them.  On  the  other  hand  he  cannot  be 
sued  for  negligence,  mistake,  or  nnskilful- 
ness.  (Chit.  Con.  515 ;  Ad.  Con.  22,  402 ; 
Kennedy  v.  Broun,  13  C.  B.  (N.  S.)  677.) 
1168. 

An  advocate  of  the  £nglish  bar,  accepting 
a  brief  in  the  usual  way,  imdertakes  a  duty, 
but  does  not  enter  into  any  contract  or 
promise,  expressed  or  implied.  (Sivinfen  v. 
Lord  Chelmsford,  5  HurL  &  Norm.  890.) 

1170. 

Counsel  is  not  liable  to  any  action  for  any 
act  that  he  does  in  good  faith  in  the  conduct 
of  a  suit,  even  for  entering  into  a  compro- 
mise. (Swinfen  v.  Loi^d  Chelmsford,  5  Hurl. 
&  Norm.  890.)    1171. 

A  physician  cannot  sue  for  payment  of  K"j<»  oV/"""; 
his  fees,  or  in  respect  of  medicines  supplied  ™®"  ^*'^- 
by  him,  imless  he  has  expressly  contracted 
for  remuneration  ;  nor  unless  he  proves  at  the 
trial  that  he  is  registered  under  the  Medical 
Act,  and  even  then  he  cannot  sue  if  there 
is  a  bye-law  of  the  College  of  Physicians 

(a)  See  supn,  par  190, 191. 
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^r  ^'^  III*  ^  which  he  belongs  prohibiting  him  from 

Cap.  II. '  suing.     (21   &  22  Vict.  c.  90,  s.  31,  32; 

'  amended,  22  Vict.  c.  21 ;  23  Vict.  c.  7 ;  23  & 

24  Vict.  c.  66 ;   Chit.  Con.  516 ;  Ad.  Con. 

6th  ed.  900 ;  Davis's  County  Court,  4th  ed. 

703-4 ;  Rose.  12th  ed.  446.)    1172. 

A  medical  practitioner  registered  under 
the  Medical  Act  (21  &  22  Vict.  c.  90),  but 
only  as  a  member  of  the  College  of  Surgeons, 
and  holding  no  other  qualification,  cannot 
recover  for  attendance  and  medicines  sup- 
plied, except  in  a  surgical  case.  {Leman  v. 
Fletcher,  L.  R.  8  Q.  B.  319.)     1173. 

If  a  surgeon  or  apothecary  is  guilty  of 
gross  unskilfulness  or  carelessness,  he  is  en- 
titled to  no  fees,  but  is  liable  to  an  action, 
as  for  a  tort,  where  the  patient  has  sustained 
any  injury.  (Chit.  Con.  501;  Ad.  Torts, 
251.)    1174. 

Whether  a  patient  be  liable  for  attend- 
ances, as  well  as  for  medicines,  is  a  ques- 
tion to  be  decided  by  the  jury,  depending 
on  the  existence  of  a  contract  to  that  effect, 
or  on  the  reasonableness  of  such  demand  in 
the  particular  case.  (Chit.  Con.  8th  ed.  514.) 
1176. 
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CHAPTER  III. 

CARRIERS,  PASSENGERS,  AND  OWNERS  OF 
LUGGAGE;  INNKEEPERS  AND  GUESTS; 
LODGING-HOUSE  KEEPERS  AND  LODGERS. 

This  subject  might  have  been  treated  of  Part  hi. 
under   the   preceding   Title;    but,    on    the  cap. iir. 
whole,  it  seemed  more  proper  or  natural  to 
consider  it  in  this  place. 

In  general,  a  common  carrier  is  one  who  Definition  of 
plies  between  certain  termini,  whether  by  carrier, 
land  or  by  water,  and  regularly  undertakes, 
for  a  pecuniary  remuneration,  to  transport 
the  goods  of  all  such  as  choose  to  employ 
him  (a).     U76. 

Of  this  description  are  the  proprietors 
of  htage- waggons  and  coaches  carrying  goods, 
barge  owners,  possessors  of  ships  and  boats 
engaged  generally  in  the  conveyance  of  goods 

(a)  See  referencee  at  end  of  next  paragraph.  And  see 
Nugent  v.  Smith,  L.  R.  1  C.  P.  D.  19 ;  Id.  (Ap.)  428. 
In  the  Liver  Alkali  Company  v.  JohnMon,  L.  R.  7  £x. 
267 ;  9  Ex.  (Ex.  Ch.)  838,  it  was  held  that  a  bargeman 
who  let  out  his  barges  was  a  oommon  carrier,  and  respon- 
sible as  sach,  though  he  did  not  let  a  barge  to  more  than 
one  person  for  the  same  voyage,  and  he  did  not  ply 
between  any  fixed  termini 

y3 
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T^'^Ti?'  ^^^  ^^^'  ^^^  canal  and  railway  companies. 

Cap.  iil  unless  the  Act  constitating  them  limits  their 

liability.    (Sm.   Merc.  Law,  287 ;  Chit.  & 

Tern,   on  Car.   14-18;    Selw.    441;    Rose. 

422-3;    Chit.    Con.  433;    Ad.  Con.  485.) 

U77. 

DuWof  Every  common   carrier   is  under  a  legal 

obligation  to  carry  all  things  belonging  to 
the  description  of  articles  which  he  publicly 
professes  to  cany,  and  he  is  bound  to  do  so 
for  any  one  who  is  ready  to  pay  him  (in 
advance,  if  desired,)  his  customary  hire; 
provided  he  has  room  for  the  things  in  his 
cart  or  carriage,  to  convey  them  in  safety. 
But  he  may,  if  he  pleases,  carry,  under  a 
special  contract  limiting  his  liability,  any- 
thing which  he  does  not  usually  profess  to 
carry.  The  hire  for  such  goods  as  he  usually 
professes  to  carry  must  be  at  a  reasonable 
rate.  (Ad.  Torts,  304  ;  Broom  Com.  793  ;  2 
Ste.  Com.  83-4 ;  Chit.  &  Tem.  on  Car.  23-5, 
60,  77-80;  1  Selw.  441;  Rose.  423;  Chit. 
Con.  433-4 ;  Ad.  Con.  485-6.)    1178. 

A  carrier  is  not  at  liberty  to  refuse  to  carry 
on  the  ordinary  terms.  But  it  would  seem 
that  if  it  is  sought  to  impose  upon  him  a 
liability  of  an  extraordinary  nature,  arising 
out  of  peculiar  circumstances,  he  is  entitled 
to  decline  to  carry,  unless  he  is  paid  a  higher 
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rate  of  carriage.  And  where  sufficient  notice  \if^^' 
is  given  to  him  of  the  special  drcumstances,  Cap.  hi. 
and  he  consents  nevertheless  to  carry  the 
goods,  he  will  in  general  be  liable,  on  the 
ground  of  implied  contract,  for  the  extra- 
ordinary damages  arising  out  of  such  circum- 
stances. (See  remarks  of  Pigott,  B.,  and 
Lush,  J.,  in  Home  v.  Midland  Ry.  Co.,  L.  R. 
«  C.  P.  (Ex.  Ch.)  143, 145.)    1179. 

A  carrier  is  not  bound  to  convey  goods  by 
the  shortest  route,  but  only  by  the  route  by 
which  he  usually  carries  them,  and  which  he 
professes  to  go ;  and  he  may  chaige  accord- 
ingly. (Myers  v.  London  <fc  S,  W.  Ry,  Co., 
L;R5C.  P.  1.)    1180. 

Every  common  carrier  of  passengers  with 
luggage  id  bound  to  carry  for  them  such 
things  as  are  usually  taken  as  luggage  by 
persons  travelling.  But  he  is  not  bound  to 
carry  articles  of  another  kind,  such  as  mer- 
chandise, unless  he  professes  to  carry  them, 
or  unless  the  traveller  tenders  or  is  ready  to 
pay  the  customary  hire  for  them.  And  a 
carrier  has  a  right  to  limit  the  weight  and 
bulk  of  that  which  he  professes  to  carry. 
(Ad.  Torts,  304 ;  1  Selw.  441 ;  Chit.  &  Tern, 
on  Car.  282-3,  28G ;  Eosc.  435.)    118L 

It  is  the  duty  of  a  common  carrier  to  take 
proper  care  of  the  goods  he  carries ;  and  to 
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Pabt  III.  make  a  safe  delivery  of  them  to  the  consismee 

'Pit.  hi.  ^  ® 

Tap.  III.  or  some  peTSon  expressly  or  impliedly  autho- 
rized  by  him  to  receive  them ;  and  to  make 
such  delivery  at  the  time  agreed,  or,  in  the 
absence  of  any  stipulation  in  that  respecty 
within  a  reasonable  time,  unless  prevented 
by  circumstances  beyond  his  control.  (Sm. 
Merc.  Law,  2a8;  Ad.  Torts,  319;  1  Selw. 
441 ;  Chit.  &  Tem.  on  Car.  34,  86,  89,  91, 
291 ;  Rose.  423 ;  Hahs  v.  London  &  N.  TT. 
By.  Co.,  4  Best  &  Sm.  66 ;  Taylor  v.  (h^eat 
Northern  Ry.  Co.,  L.  R  1  C.  P.  385.)  1182; 
If  a  horse  is  sent  by  rail,  and  no  one  appears 
to  claim  it  when  it  arrives  at  its  destination, 
the  railway  company  are  bound  to  take  care 
of  it,  and,  if  necessary,  are  justified  in  send- 
ing it  to  a  liver)"  stable ;  and  they  may  sue 
the  owner  for  the  charges  which  it  was 
necessary  to  incur  thereby.  {Great  Northeim 
Ry.  Co.  V.  Swaffidd,  L  R.  9  Ex.  132.)  1185. 

pj«nw««8         Whenever  either  the  object  of  the  sender 

for  non-  •* 

wiulta^ho   ^s  specially  brought  to  the  notice  of  the 
iigreedtimc.  gj^j^jgj.^  qj,  circumstauces  are  known  to  the 

earner  from  wliich  the  object  ought  in  reason 
to  be  inferred,  so  that  the  object  may  be 
taken  to  be  within  the  contemplation  of 
both  parties,  damages  may  be  recovered  for 
the  natural  consequences  of  the  failure  of  that 
object,  owing  to  the  carrier's  fault    Hence, 
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a  railway  company  are  liable  for  loss  of  time  S^"ji?* 

and  loss  of  profit  from  non-delivery  of  goods  Cap.  lii. 

within  the  time  agreed  on,  where  they  knew 

or  ought  to  have  known  the  object  for  which 

the  goods  were  sent.    (Simpson  v.  London 

<k  N.  W,  Ry.  Go,,  L  R.  1  Q.  B.  D.  274,  277.) 

U84. 

At  Common  Law  a  cairier  is  in  the  nature  ReftponAi. 

bilityof 

of  an  insurer  of  the  goods  he  carries  until  ^®"  ^^ 
they  reach  the  place  to  which  they  are 
consigned,  though  not  of  the  persons  of 
passengers.  And  the  law,  independently  of 
any  contract,  renders  every  common  carrier 
responsible  for  loss  of  the  goods  from  any 
cause,  except  from  the  negligence  of  the 
owner,  or  from  their  very  nature,  their  quality, 
their  inherent  vice  or  defectiveness,  or  their 
peculiar  tendency  or  liability,  or  from  acts 
of  God,  or  acts  of  enemies  of  the  Sovereign, 
where,  in  none  of  these  cases,  the  loss  might 
have  been  averted  by  reasonable  care  on 
the  part  of  the  carrier.  By  the  term  "  act 
of  Ood,''  is  meant  something  independent 
of  the  act  of  man;  such  as  storms,  gusts 
of  wind,  lightning,  inundations,  sudden 
death  or  illness,  and  accidents  not  resulting 
from  human  agency.  With  the  above  ex- 
ceptions, a  carrier  is  liable  for  loss  even  by 
robbery,  or  where  the  danger  or  accident 
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Part  III.  may  have  been  unavoidable,  and  there  may 
Tit.  III.  ,     •^  ,  ,.  \  ,  ^ 

Cap.  III.  have  been  no  negligence  on  the  earner's  part. 

(Ad.  Torts,  306-7 ;    Broom  Com.  791-2 ; 

Chit.  &  Tem.  on  Car.  34r-44,  154 ;  2  Ste. 

Com.  83 ;  Selw.  442,  444 ;  Rose.  423,  435 ; 

Chit.  Con.  485, 439 ;  Ad.  Con.  495 ;  Kendall 

V.  London  &  S.  W.  By,  Co.,  L.  R.  7  Ex.  373 ; 

Blower  v.  Great   Western  By.  Co,^  L.  R. 

7  C.  P.  655  ;  OiU  v.  Manchester,  (fee.  By.  Co., 

L.  R.  8  Q.  B.  186 ;  Nugeni  v.  Smith,  L.  K 

1  C.  P.  D.  19 ;  Id.  (Ap.)  423.)    1186. 

When  the  carrier  has  given  notice  of  the 
arrival  of  the  goods  at  the  place  to  which 
they  were  consigned,  and  the  consignee  does 
not  fetch  them,  the  liability  of  the  carrier,  as 
such,  ceases ;  and  he  then  becomes  liable 
as  an  ordinary  bailee ;  and  if  the  goods  are 
bulky,  he  is  entitled  to  rent  as  a  warehouse- 
man. His  liability  as  an  insurer  ceases ;  but 
he  is  bound  to  take  reasonable  care  of  the 
goods  as  a  bailee.  And  the  words  "at 
owner's  sole  risk  "  do  not  exempt  him  from 
this  obligation.  {Mitchell  v.  Lancashire,  Sc, 
By,  Co,,  L.  R.  10  Q.  B.  256.)    1186. 

Where  goods  are  sent  by  rail,  "to  be  left  till 
called  for,"  there,  as  soon  as  a  reasonable  time 
for  an  application  for  delivery  of  the  goods 
has  passed,  the  responsibility  of  the  company, 
as  carriers,  ceases,  and  is  exchauged  for  that 
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of  warehousemen;  so  that  if  they  are  destroyed  Pabt  in. 
by  an  accidental  fire  the  company  are  not  Cap'  UL 
liable.    {Chapmcm  v.  Oreat  Western  By.  Co., 
L.  R.  5  Q.  B.  D.  278.)    1186a. 

If  a  carrier  follows  the  usual  course  of 
business  as  regards  delivery,  and  it  is  not 
inconsistent  with  the  consignor's  directions, 
he  will  not  be  responsible,  though  he  deUver, 
at  the  address  named  by  the  consignors,  to 
the  order  of  a  fictitious  consignee,  who  has 
imposed  on  the  consignors.  {M'Kean  v. 
M'lvor,  L.  E.  6  Ex.  36.)    1187. 

After  a  refusal  of  the  goods  at  the  con- 
signee's address,  carriers  are  involimtary 
bailees,  and  are  only  bound  to  act  with 
reasonable  care  and  caution  in  regard  to  them. 
(Heugh  v.  London  &  N,  W,  By.  Co,,  L.  R. 
5  Ex.  51.)    U88. 

A  common  carrier  of  passengers  only,  who 
receives  occasionally  and  gratuitously,  and 
at  his  own  option,  some  article  of  luggage  for 
the  accommodation  of  a  passenger,  is  only 
answerable  as  a  gratuitous  bailee  of  such 
articles,  and  not  as  a  common  carrier  of  goods. 
This  is  the  case  with  an  omnibus  proprietor. 
(Ad.  Torts,  308 ;  Chit.  Con.  433.)    1189.     • 

If  things  are  entrusted  to  a  common  carrier, 
which,  from  their  intrinsic  value  or  their 
deatnictible  nature,  require  peculiar  care,  but 
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Part  III.  the  carrier  is  not  apprised  of  that  fact,  he  is 

Tit.  III. 

Cap.  iil  bound  only  to  take  that  ordinary  care  of 
the  things  which  their  general  appearance 
seemed  to  require.  (Ad.  Torts,  309 ;  Chit. 
&  Tem.  on  Car.  10,  49,  50.)     1190. 

i>anflrepoua  If  a  pcrsou  employs  a  carrier  to  convey  a 
dangerous  article,  he  is  bound  to  acquaint 
the  carrier  with  the  dangerous  nature  of  the 
article :  otherwise  he  will  be  answerable  for 
any  accident  arising  from  it  to  the  carrier  or 
those  who  are  concerned  in  the  carriage  of  it. 
{Farrant  v.  Barnes,  11  C.  B.  (N.  S.)  553.) 

1191. 

By  the  stat.  29  &  30  Vict.  c.  69,  it  is 
enacted  that  "no  person  shall  deliver  any 
goods  which  are  specially  dangerous  to  any 
warehouse  owner  or  carrier,  or  send  or  carry 
or  cause  to  be  sent  or  carried  any  such  goods 
upon  any  railway  or  in  any  ship  to  or  from 
any  part  of  the  United  Kingdom,  or  in  any 
other  public  conveyance,  or  deposit  any  such 
goods  in  or  on  any  warehouse  or  quay,  unless 
the  true  name  or  description  of  such  goods, 
with  the  addition  of  the  words  specially 
dangerous,  is  distinctly  written,  printed,  or 
marked  on  the  outside  of  the  package,  nor, 
in  the  case  of  delivery  to  or  deposit  with 
any  warehouse  owner  or  carrier,  without 
also  giving  notice  in  writing  to  him  of  the 
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n«ame  or  description  of  such  ffoods,  and  of  ^^JJJ- 

^  ^         '  Tit.  III. 

their  being  specially  dangerous."    (s.  3.)  (a)  Cap.  iil 

U92. 

*'  And  no  warehouse  owner  or  carrier  shall 
be  bound  to  receive  or  carry  any  goods  which 
are  specially  dangerous."     (s.  6.)     1193. 

And  "in  construing  this  Act  the  term 
warehouse  owner  shall  include  all  persons  or 
bodies  of  persons  owning  or  managing  any 
warehouse,  store,  quay,  or  other  premises  in 
which  goods  are  deposited  :  and  the  word 
carrier  shall  include  all  persons  or  bodies  of 
persons  carrying  goods  or  passengers  for  hire 
by  land  or  water."     (s.  7.)     1194. 

In  consequence  of  the  Carriers  Act,  H  g'^^J.^j^®®*' 
Geo.  IV.  &  1  Will.  IV.  c.  68,  no  common  ^^'i^- 
carrier  by  land  is  liable  for  the  loss  of,  or 
injury  to,  gold  or  silver,  plated  articles, 
precious  stones,  jewellery,  watches,  clocks, 
trinkets,  bills,  notes,  securities,  stamps,  maps, 
writings,  pictures,  glass,  china,  silks,  furs,  or 
lace,  when  the  value  exceeds  10/.;  unless 
the  value  and  nature  of  such  articles  has 
been  expressly  declared  at  the  time  of  delivery 
to  the  carrier,  and  the  increased  charge  for 
care,  notified  in  the  office  of  such  carrier,  or 
an  engagement  to  pay  it,  shall  have  been 

(a)  A  breach  of  this  enafCtment  may  render  the  o£fender 
liable  to  a  heavy  penalty  or  imprisonment,    (s.  4.) 
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T^^\n^'  accepted  by  the  person  receiving  the  parceL 
Cap.  III.  And  he  is  entitled  to  this  exemption  from 
liability,  notwithstanding  a  special  contract, 
unless  such  contract  contains  anything  in- 
consistent with  that  exemption.    This  Act, 
however,  does  not  protect  any  such  common 
carrier,  when  he  does  not  notify  or  does  not 
demand  the  increased  charge;  nor  does  it 
protect  him  from  liability  to  answer  for  loss 
or  injury  resulting  from  his  own  misfeasance, 
or  from  the  felonious  acts  of  any  servant  in 
his  employ,  or  protect  the  servant  himself 
from  any  liability  ex  delicto.    The  carrier 
must,  if  required,  give  a  receipt  for  the 
amount  paid  for  the  carriage.     But  he  is  not 
concluded,  as  to  the  value  of  any  parcel,  by 
the  value  declared.     (Broom   Com.  794;  2 
Ste.  Com.  85 ;  Chit.  &  Tem.  on  Car.  47-8, 
56 ;  Selw.  447-9 ;  Rose.  427-8 ;  Ad.  Con. 
489-490;  Chit.    Con.  444-8;  11  Geo.  IV. 
&  1  Will.  IV.  c.  68,  s.  1-3,  8,  9 ;  Bdirens  v. 
Gh^eat  Northern  Ry.  Co.,  6  Hurl  &  Norm. 
366;  Baxendcde  v.  Oreat  Eastern  Ry,  Co., 
L.  R.  4  Q.  B.  (Ex.  Ch.)  244 ;  Anderson  v. 
London  Jk  N.  W.  Ry.  Co,,  L.  R.  5  Ex.  90: 
Whaite  V.  Lancashire,  dkc.,  Ry.  Go.,  L.  R. 
9  Ex.  67;  Morritt  v.  Ni/rth  Eastern  Ry.  Co., 
L.  R  1  Q.  B.  D.  (Ap.)  302.)    1196. 

In  an  action  against  a  railway  company. 
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for  loss  of  goods,  upon  an  issue  that  the  loss  Pabt  m. 
arose  from  the  felonious  acts  of  the  defen-  Cap.  III. 


dants'  servants,  and  therefore  that  they  were 
not  protected  by  the  above  enactment  in  the 
Carriers  Act  (though  the  goods  were  worth 
more  than  10/.,  and  the  value  was  not  de- 
clared), it  is  sufficient  to  prove  facts  which 
render  it  probable  that  a  felony  was  com- 
mitted by  some  one  or  other  of  the  defend- 
ants' servants :  it  is  unnecessary  to  give  such 
evidence  as  would  suffice  to  convict  a  par- 
ticular servant.  (Vaughton  v.  London  &  JV. 
W.  By.  Co.,  L.  R.  9  Ex.  93;  M'Queem,  v.  Great 
Western  Ry.  Co.,  L  R.  10  Q.  B.  569.)    1196. 

As  to  parcels  or  packages  of  lace  delivered 
after  the  30th  of  September,  1865,  the  term 
'"lace"  does  not  include  machine-made  lace. 
(28  &  29  Vict.  c.  94.)    1197. 

Carriers  cannot,  by  the  mere  effect  of  a  i'*?^*^^^ 

'       •'  liability  by 

public  notice,  limit  their  liability  at  Common  ^^Sist,  or 
Law  to  answer  for  the  loss  of  any  articles  ~^*^'^*^^* 
other  than  those  enumerated  in  the  Carriers 
Act.  (Sm.  Merc.  Law,  291;  2  Ste.  Com. 
84;  Ad.  Torts,  310;  Chit.  &  Tern  on  Car. 
60,  63,  77,  79;  1  Selw.  448;  Rose.  424, 
428 ;  Ad.  Con.  6th  ed.  472 ;  Chit  Con.  8th 
ed.  454-5 ;  11  Geo.  IV.  &  1  Will.  IV.  c.  68, 
s.  4.)    1198. 

A  carrier  may,  however,  enter  into  a  special 
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Part  III.  contract,  limiting  his  liability.     (Chit  Con. 

ol^.  III.  8th  ed.  446,  454-5 ;  Ad.  Con.  6th  ed.  475 ; 
p^jigylar  if:  Oriental  Go,  v.  Shand,  3  Moo. 
P.  C.  (N.  S.)  272,  293 ;  Scaife  v.  Farrant, 
L.  E.  10  Ex.  (Ex.  Ch.)  358.)  And  as  to  the 
carriage  of  such  articles  as  he  does  not 
publicly  profess  to  carry,  or  such  as  are 
attended  with  peculiar  inconvenience  or  risk 
(such  as  living  animals,  alabaster,  toys, 
furniture,  &c.),  he  may,  by  a  special  contract, 
in  express  and  unambiguous  terms,  throw  the 
entire  risk  on  the  owner,  even  notwithstand- 
ing the  negligence  of  himself  or  his  servants. 
(Chit.  &  Tem.  on  Car.  CO,  63,  77-80 ;  Selw. 
450 ;  Sm.  Merc.  Law,  293 ;  Ad.  Con.  6th  ed. 
477-9;  Chit.  Con.  435;  Rose.  424;  11  Geo. 
IV.  &  1  WiU.  IV.  c.  68,  s.  6.)  And  a  carrier 
may  enter  into  a  special  contract  as  to  the 
carriage  of  articles  of  the  value  of  upwards  of 
101.,  at  the  ordinary  rate,  and  on  the  terms 
of  a  limited  responsibility.  (Ad.  Torts, 
314-315;  Chit.  &  Tem.  on  Car.  77;  Chit. 
Con.  6th  ed.  476.)    1199. 

Railway  and  canal  companies  are  liable  for 
loss  or  injury  to  goods  or  other  things  on 
their  own  lines,  or  on  lines  worked  by  them, 
occasioned  by  the  negligence  or  default  of 
such  companies  or  their  servants,  notwith- 
standing any  notice,  condition,  or  declaration. 
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made  or  given  by  such  companies,  contrary  m^*'///' 
thereto,  or  limiting  such  liability.  The  com-  Cap.  ill. 
pany,  however,  may  make  such  conditions  as 
to  receiving,  forwarding,  and  delivering  goods 
or  animals  as  the  Court  or  judge  before  whom 
any  question  relative  thereto  is  held,  may 
deem  just  and  reasonable.  And  the  company 
will  not  be  answerable  in  more  than  a  certain 
sum  for  certain  animals,  unless  notice  be 
p;iven  that  they  are  of  higher  value,  and  an 
increased  sum  be  paid  for  them.  No  special 
contract  between  the  company  and  any  other 
party  limiting  their  liability  for  loss  or 
damage  on  their  own  line,  or  lines  worked 
by  them,  will  be  binding  upon  them  unless 
signed  by  him  or  by  the  person  delivering 
the  property.  (17  &  18  Vict.  c.  31,  s.  2,  7 ; 
Sm.  Merc.  Law,  294-5;  Ad.  Torts,  317; 
Chit.  &  Tem.  on  Car.  70-72,  79 ;  Ad  Con. 
6th  ed.  480;  Chit.  Con.  8th  ed.  446,  448,  460 ; 
Rose.  430-431.  See  Harrison  v.  London,  B, 
*c.,  Ry,  Co.,  2  Best  &  Sm.  122 ;  Garton  v. 
Bristol  <fc  Exeter  Ry.  Go,,  1  Best  &  Sm.  112; 
Beal  V.  South  Devon  Ry.  Co.,  5  Hurl.  & 
Norm.  875 ;  Lewis  v.  Oreat  Weste')m  Ry.  Co., 
o  Hurl.  &  Norm.  867;  Aldridge  v.  Grreat 
Western  Ry.  Co.,  15  C.  B.  (N.  S.)  582 ;  Peek 
V.  North  Staffordshire  Ry.  Co.,  10  H.  L.  Cas. 
473 ;  Beul  v.  South  Devooi  Ry.  Co.,  3  Hurl.  & 
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Pabt  m.  Colt  337 ;  Hodgman  v.  West  Midland  Rv. 

Tie.  UL  *  .y  «^ 

CAP.m.  Co^  5  Best  &  Sm.  173;  AUday  v.  Great 
Western  Ry.  Co^  5  Best  &  Sm.  903 ;  Rooth  v. 
Korth  Eastern  Ry.  Co.,  L.  R  2  Ex.  173 ; 
Lord  V.  Midland  Ry.  Co.,  L.  R  2  C-  P.  339 ; 
Martin  v.  Oreai  Ind.  Peninsular  Ry.  Co., 
L.  R  3  Ex.  9;  Zunz  v.  South  Eastern  Ry. 
Co.,  L.  R.  4  Q.  B.  539 ;  Kent  v.  Midland 
Uy.  (7o.,L.R10Q.Rl.)    1300. 

Where  goods  are  carried  at  a  lower  rate 
"  at  owner's  risk,**  that  does  not  exempt  the 
company  from  liability  for  n^ligence  by 
which  damage  is  caused,  but  only  from  the 
ordinary  risks  incurred  by  goods  in  going 
along  the  rail  {D'Arc  v.  London  A  N.  IF. 
iJy.  Co.,  L.  R  9  C.  R  325.)  (a.)    120L 

(a)  The  deciaion  in  Leieii  y.  Great  WesUm  H^.  Co,  by 
the  Court  of  Appeal,  affimimg  the  dedsion  of  the  Judge 
on  Oirenit,  U  R.  3  Q.  B.  D.  195,  appean  to  the  writer 
dead  J  wrong,  and  prodnctive  of  the  most  flagrant  injoa- 
tioe,  aa  weU  aa  opposed  to  If  Are  ▼.  London  A  N.  W.  R§^ 
Co.,  decided  by  Lord  Coleridge,  Ij.C.J.,  Biett^  J^  and 
Denman,  J.  One  hundred  and  fifty-six  Cheshire  cheeaes^ 
of  different  sizes,  weighing  nearly  four  ton%  were  for> 
warded  from  London,  "at  owner's  risk,"  by  desire  of 
plaintiff,  at  the  lower  rate  of  40«.  a  ton,  instead  ol  tKe 
ordinary  rate  of  60s.  a  ton.  They  were  packed  in  one 
tmck,  in  two  tiers,  one  above  the  other ;  whereaa,  aa 
Cheshire  cheeses,  they  oo^t  to  have  been  packed  flat, 
and  in  single  layers,  In  three  trucks.  By  this  mode  of 
packing,  and  the  heat  of  the  weather,  they  were  broken 
to  pieces.  The  company  were  expressly  to  be  liable  for 
wilful  misconduct  on  the  part  of  the  company's  serranta. 
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The  Railway  and  Canal  Traffic  Act,  1854  ^'^™' 

,  ^  ^^  Tit.  III. 

(17  &  18  Vict.  c.  31),  8.  7,  applies  to  pas-  Cap.  III. 

sengers'  luggage,  both  as  regards  the  reason- 

ableness  of  a  condition  and   the  contract 

containing  it  being  signed.      And  by  the 

Elation  of  Railways  Act  (31  &  32  Vict. 

c,  119,  s.  16),  the  provisions  of  s.  7  of  the 

former  Act  are  extended  to  traffic  carried  on 

by  steam  vessels  and  by  railway  companies. 

[Cohen  v.  Sauih  Eastern  Ry.  Oo,,  L.  R.  1 

Ex.  D.  217 ;  2  Ex.  D.  (Ap.)  253 ;  Ashenden 

v.  London,  Brighton,  &  JSf.  C,  Ry,  Co.,  L.  R. 

5  Ex.  D.  190.)    1202. 

The  Railway  and  Canal  Traffic  Act,  1854 

(17  &  18  Vict  c.  31,  s.  7),  does  not  apply  to 

loss  or  damage  on  lines  which  do  not  belong 

to  or  are  not  worked  by  the  company  entering 

Those  who  padced  the  cheeses  in  London  were  not  aware 
of  the  usual  mode  of  packing  Cheshire  cheeses,  though 
they  were  usually  packed  in  the  latter  way  in  the  counties 
of  Salop  and  Chester.  The  Court  found  that  there  was 
no  wilful  misconduct  on  the  part  of  the  serrants,  and 
decided  that  the  company  were  not  liabla  With  great  de- 
ference, the  author  is  of  opinion  that  there  was  an  implied 
indispensable  condition  that  the  packers  or  the  directing 
servants  of  the  company  (whether  the  station-master  or 
some  other  person)  should  both  know  the  proper  mode  of 
packing,  and  see  it  carried  out ;  and  that  the  clause 
as  to  "  owner's  nsk  "  did  not  touch  the  case.  This  was 
no  ease  of  accident  in  going  along  the  rail,  but  of  culpable 
ignorance  (to  say  the  least)  of  the  proper  mode  of  con- 
ducting their  own  business,  which,  as  common  carriers, 
the  company  were  bound  both  to  know  and  to  adopt. 
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^^JJJ'  iiito  the  contract.    And  therefore  where  a 

Trr.  III. 

Cap.  UL  passenger  takes  a  through  ticket  from  an 
English  railway,  to  a  place  on  the  continent, 
and  on  the  ticket  is  printed  a  condition  that 
the  company  are  not  responsible  for  loss  or 
injury  except  on  their  own  line,  the  pas- 
senger cannot  claim  for  loss  on  a  continental 
line,  though  he  did  not  sign  the  ticket. 
(Zunz  V.  South  Edstcim  Ry.  Co.,  L.  R.  4  Q. 
B.  639.)    1203. 

The  condition  against  responsibility  '*  off 
the  Company's  lines  "  means  not  merely  "  oflf 
or  not  on  their  lines,"  but  "out  of  their 
custody ; "  so  that  it  does  not  apply  to  luggage 
taken  from  one  company's  line  to  another 
company's  line,  across  a  station,  of  which, 
and  of  the  porters  of  which,  the  former  have 
the  use.  (Kent  v.  Midland  Ry  Co.,  L.  R. 
10Q.B.  1.)  1204. 
2jj]Jf««  0^  When  a  common  carrier  receives  a  parcel 
addressed  to  a  place  beyond  the  limits  of  his 
customary  journey,  and  he  does  not  expressly 
limit  his  responsibility  to  his  customary 
journey,  he  is  responsible  for  the  whole  dis- 
tance, though  he  may  have  forwarded  the 
goods  by  another  carrier.  And  this  rule 
applies  to  railways.  (Ad.  Torts,  320 ;  Chit. 
&  Tem.  on  Car.  23-88, 128 ;  Rose.  425 ;  Ad. 
Con.  499.)    1205. 


nmcels 
beyond 
llmitH. 
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Every  carrier  of  passengers  for  hire  is  Pabt  ill. 
answerable  for  the  least  want  of  forethought,  Ca?!  in. 
skill,  or  care  in  himself  or  his  servants  and  RMponai. 
agents,  and  for  any  accident  arising  from  the  caxrien  of 
discoverable  defectiveness  of  his  conveyance, 
horses,  or  equipments,  but  not  for  unforeseen 
misfortunes  which  forethought,  skill,   and 
care  could  not  have  prevented,  or  which  arose 
immediately  from  the  fault  of  the  passenger 
himself.    (Ad.  Torts,  238-240 ;  Chit.  &  Tem. 
on  Car.  256-8, 264-8 ;  Chit  Con.  451-3 ;  Ad. 
Con.  483 ;  John  v.  Bacon,  L.  R.  5  C.  P.  437.) 
He  is  not  an  insurer,  like  a  carrier  of  goods ; 
and  hence  he  is  not  liable  for  a  latent  defect, 
which  no  care  or  skill  could  have  detected, 
either  in  the  manufacture,  purchase,  or  use. 
(Readhead  v.  Midland  Ry.  Co,,  L.  R.  2  Q.  B. 
412 ;  4  Q.  B.  (Ex.  Ch.)  379.)    1206. 

If  a  railway  engine  is  driven  at  an  unusual  ggjp®^?^' 
and  dangerous  speed,  or  any  accident  arises  ^T^ic* 
from  the  defectiveness  of  the  engines,  car-  S<SJiut!'^ 
riages,  rails,  or  works,  or  from  the  defective 
state  of  the  fences,  in  consequence  of  which 
cattle  have  strayed  on   the  line,  or  from 
negligence  or  unskilfulness  on  the  part  of 
the  company  or  their  servants,  or  the  want 
of  anything  necessary  for  the  safety  of  the 
passengers,  the  railway  company  are  respon- 
sible for  all  damages  and  injuries  which  the 

z 
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^^  ™-  passengers  sustain  through  these  causes. 
Cap.  III.  though  there  may  have  been  contributory 
negligence  or  fault  on  the  part  of  third  per- 
sons. And  a  company  undertaking  to  carry 
passengers  over  another  line  are  answerable 
for  negligence  happening  on  it  as  much  as* 
if  it  happened  on  their  own  line.  So  that  a 
railway  company  are  liable  to  a  passenger 
for  an  accident  caused  by  negligence  of 
another  company  over  whose  line  they  have 
running  powers.  (Ad.  Torts,  239-240 ;  Chit. 
&  Tern,  on  Car.  257;  Fm^dhain  v.  Lmidoriy 
Brighton,  &  8.  C.  Ry,  Co.,  L.  E.  3  C.  P.  368  ; 
4  C.  P.  (Ex.  Ch.)  619;  Buxton  v.  North 
Eastern  By.  Co,,  L.  R.  3  Q.  B.  549 ;  Thomas 
V.  Bhymneylhj,  Co.,  L.  R.  5  Q.  B.  226 ;  6  Q.  B. 
(Ex.  Ch.)  266  ;  Jaciaon  v.  Metropolitan  Uy. 
Co.,  L.  R.  10  C.  P.  49 ;  affirmed,  2  C.  P.  D. 
125 ;  reversed,  3  Ap.  Cas.  193 ;  Foulkes  v. 
Metrop.  Diati^t  Ry.  Co.,  L.  R  4  C.  P.  D. 
267;  5  C.  P.  D.  (Ap.)  157.)    1207. 

But  where  a  passenger  has  a  free  pass,  on 
the  terms  of  travelling  at  his  own  risk  (as  in 
the  case  of  a  drover  accompanying  cattle), 
the  company  are  not  liable  for  an  accident, 
whether  in  actually  travelling  or  in  coming 
away.  {hVCawley  v.  Fumeas  Ry.  Co.,  L.  R. 
8  Q.  B.  57 ;  Gallin  v.  London  &  N.  F.  By. 
Co.,  Ti.  R.  10  Q.  B.  212.)    1208. 
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If  passengers  are  invited  to  alight  when  ^^^  ^^L 

Tit  hi 

it  is  dangerous  for  old  and  infinn  persons  or  Cap!  HI. 
women  to  do  so  without  aid,  and  no  aid  is  at  ~ 
hand,  and  they  are  in  fear  of  being  carried 
on,  the*  company  are  responsible  for  any 
accident  which  happens  to  them  in  alighting. 
(Robson  V.  North  Eastern  Ry.  Co.,  L  R.  10 
Q.  B.  271 ;  affirmed  L.  R.  2  Q.  B.  D.  86.)  If, 
however,  a  train  or  a  part  of  it,  overshoots  a 
platform,  or  does  not  come  far  enough,  from 
being  too  long,  or  from  some  other  cause, 
and  a  passenger,  in  getting  from  it,  is  in- 
jured, the  company  are  not  liable,  if  he  does 
not  use  the  footboard,  or  call  to  the  officials 
present  to  bring  the  steps,  or  to  back  or 
advance  the  train,  or  otherwise  to  assist 
him,  but  injures  himself  by  getting  down. 
(Siner  v.  Great  Western  Ry.  Co,,  L.  R.  4  Ex. 
(Ex.  Ch.)  117.)    1209. 

Neither  a  porter's  calling  out  the  name  of 
the  station,  nor  stopping  the  train  at  a 
station,  amounts  of  itself,  nor  do  both  com- 
bined amount,  to  an  invitation  to  a  passenger 
to  alight,  unless  he  is  opposite  the  platform, 
and  there  is  no  cause  of  danger  or  none  that 
is  apparent  to  a  casual  observer  at  a  glance. 
{Bridges  v.  North  London  Ry.  Co.,  L.  R.  G 
Q.  B.  (Ex.  Ch.)  377 ;  7  H.  L.  213  ;  Cockle  v. 
London  &  S,  E.  Ry.  Co.,  L.  R.  5  C.  P.  457 ; 

z  2 
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Pa»t  la  7  C.  R  (Ex.  Ch.)  321 ;  Levda  v.  London, 

Tit.  III.  ^  ^  ' 

Cap.  in.  Chatham,  d:  Dover  By,  Co.,  L.  R.  9  Q.  B.  66  ; 
Robson  V.  NoHh-Eaatem  Ry,  Co.,  L.  R.  10 
Q.  B.  271';  affirmed,  2  Q.  B.  D.  85.)  1210. 
But  if  the  train  has  come  to  a  permanent 
stand  at  a  station,  and  no  sufficient  warning 
is  given  to  the  passengers  not  to  alight,  and 
there  is  no  danger,  or,  from  the  want  of  light 
or  otherwise,  a  cause  of  danger  would  not  be 
apparent  to  a  casual  observer  at  a  glance,  the 
company  will  be  liable,  if  a  passenger  sustains 
an  injury  in  getting  out.  {Cockle  v.  Londoix 
ct  8.  E.  Ry.  Co.,  L.  R.  5  C.  P.  457;  7  C.  P. 
(Ex.  Ch.)  321 :  Weller  v.  London,  Brighton, 
Jk  8.  C.  Ry.  Co.,  L.  R.  9  C.  P.  126;  Bridges 
v.  North  London  Ry.  Co.,  L.  K.  7  H.  L.  213 ; 
Robson  V.  North-Eastern  By.  Co,,  L.  K  10 
Q.  B.  271 ;  affirmed,  L.  R  2  Q.  B.  D.  85.) 
1211. 

bi^*^df**  Railway  companies  are  responsible  for  the 
iom^uios  conduct  of  their  servants  in  regard  to  pas- 
foriuggrvgo.  g^jugg,^'  luggagc,  aud  for  its  safe  delivery  into 

the  hands  of  the  passenger  or  his  agent  or 
servant,  unless  they  are  expressly  exempted 
by  their  special  Acts  of  Parliament.  Thus, 
the  company  are  responsible  for  luggage  de- 
livered to  one  of  their  ser\'^ants  that  it  mav 
be  labelled  and  placed  in  the  luggage  van, 
and  for  luggage  openly  taken  by  a  passenger 
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into  the  same  carriage  with  himself;  and  the  ?;J"^jj?' 

company's  responsibility  will  continue  until  Cap.  III. 

the  porters  have  placed  the  luggage,  at  the 

end  of  the  journey,  on  the  vehicles  by  which 

it  is  to  be  taken  away,  unless  the  passenger 

accepts  a  shorter  delivery,  or  the  porter  was 

specially  employed  by  the  passenger  to  con* 

vey  the  luggage  to  the  vehicle.     (Ad.  Torts, 

322  ;  Broom  Com.  803-4 ;  Chit.  &  Tern,  on 

Car.  287;  1  Selw.  445 ;  Eosc.  426;  Ad.  Con. 

495 ;  Chit.  Con.  440.)     1212. 

It  is  the  duty  of  a  railway  company  to  have 
the  passengers'  luggage  ready  for  delivery 
upon  the  platform  at  the  usual  place  of 
delivery  until  the  owner,  in  the  exercise  of 
due  diligence,  can  ask  for  and  receive  it; 
and  it  is  the  owner's  duty  to  ask  for  and 
remove  it  within  a  reasonable  time.  (Pat" 
schieder  v.  Great  Western  Ry,  Co.,  L.  R.  3 
Ex.  D.  153.)    1212a. 

But  where  a  passenger's  luggage  is  placed 
by  him,  or  by  the  company's  servants  at 
his  request,  in  the  carriage  in  which  he  is 
travelling,  and  so  out  of  the  immediate  and 
active  control  of  the  company's  servants,  in- 
stead of  being  in  the  luggage  van,  where  it 
would  be  under  such  control,  the  company's 
contract  to  carry  it  safely  is  subject  to  an 
implied  condition  that  the  passenger  shall 
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Part  in.  take  such  reasonable  care  of  it  as  miirht  be 

Tit.  in.  ,    ^  ,.       .,  , 

Cap.  III.  expected  from  an  ordinarily  prudent  man ; 
and  that  the  company  shall  only  be  liable 
for  loss  or  injury  caused  by  the  negligence  of 
the  company  or  their  servants.  {TaUey  v. 
Great  West&i^  Ry.  Co.,  K  R  6  C.  P.  44.)  (a). 
1213. 

(a)  This  was  decided  by  the  Court  of  Appeal  (Bram- 
well,  Brett,  and  Cotton,  L.JJ.) ;  even  in  a  caae  where 
the  jury  found  that  the  railway  carriage,  and  not  the 
luggage  van,  was  the  proper  place  to  put  a  mining  ba^ 
(having  regard  to  the  common  usage  of  the  company  at 
the  station) ; — that  the  porter  put  the  bag  into  the  car- 
riage,  while  the  plaintiff  went  to  the  refreshment  room,  as 
the  train  was  not  to  start  for  a  few  minutes ; — ^that  the 
plaintiff  asked  the  porter  to  take  charge  of  the  luggage, 
and  the  porter  turned  the  key,  and  said  it  would  be  all 
light,  and  said  he  would  look  after  the  luggage ; — that  the 
porter  was  acting  within  the  scope  of  his  employment,  as 
the  servant  of  the  company,  and  took  charge  of  the  bag 
as  their  servant ; — ^and  that  there  was  no  negligence  on 
the  part  of  either  plaintiff  or  defendants.  (Bergham  y. 
Grtat  Eastern  Ry,  Co.,  3  C.  P.  D.  (Ap.)  221.) 

Tliis  decision  appears  to  the  writer  to  be  wrong,  and  it 
is  one  of  the  most  extensive  application  and  importance. 
It  was  proved  that  by  the  usage  of  the  company  the 
porter,  as  their  servant,  put  the  dressing  bag  into  the 
proper  place ;  and  it  was  admitted  by  the  judgment  that 
the  company  would  be  liable  for  negligence  in  regard  to 
luggage  so  placed  ;  and  yet  the  bag  having  been  locked 
in  the  carriage,  and  the  porter  having  promised  to  take 
charge  thereof,  it  could  only  be  lost  by  the  negligence  of 
that  porter  in  not  looking  alter  the  luggage,  which  he  had 
undertaken  to  do,  and  thereby  led  the  plaintiff  to  trust  to 
him  for  a  short  and  reasonable  time.  If  that  porter  was 
absolutely  required  elsewhere,  and  some  other  person 
unlocked  the  door  in  the  meantime,  and  if  the  bag  was 
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If  a  passenger  by  rail  takes  with  him  ?^**|J?' 
articles  which  are  not  personal  luggage,  and  Cap.  ill. 
the  company  are  not  paid  for  carrying  them, 
and  their  servants  are  not  aware  of  their 
nature,  the  company  are  not  responsible  for 
the  articles,  if  lost.  (Cahill  v.  London  & 
N.  W.  Ry.  Co,,  10  C.  B.  (N.  S.)  154;  13  C. 
B.  (N.  S.)  818  ;  Belfast,  ike,  Rys,  Go.  v.  Key9, 
9  H.  L.  Cas.  556 ;  Phelpa  v.  London  <k  K  W. 
Ry.  Co.,  19  C.  B.  (N.  S.)  321 ;  Hudston  v. 
Midland  Ry.  Co.,  L.  R.  4  Q.  B.  366.)    1214. 

Passenger  luggage  or  personal  luggage 
would  seem  to  be  luggage  which  it  is  only 
consistent  with  the  reasonable  convenience  of 
the  public  and  the  railway  companies  should 
be  taken  by  passengers  in  general,  or  by 
passengers  of  a  given  description.  Thus,  it 
would  include  not  only  clothes  and  other 

stolen  by  some  unknown  penon,  as  was  found  by  the 
jory,  that  would  only  show  that  the  train  was  inade- 
quately supplied  with  servants  (as  too  often  is  the  case), 
which  was  great  negligence.  It  did  not  exempt  the 
company  from  proper  care.  According  to  this  judgment, 
not  only  are  previous  decisions  overruled,  but  in  effect 
the  passengers  must  adopt  the  unoBUal  and  most  incon- 
venient course  of  having  all  their  luggage,  great  and 
small,  labelled  for  the  van,  thereby  vastly  increasing  the 
work,  delay,  confusion,  and  risk  of  loss  of  luggage.  Or 
they  must  encounter  the  risk  of  robbery  from  the  cavriage, 
the  admitted  most  proper  place  for  such  luggage  as  that 
in  question.  Or  the  refreshment  rooms,  the  water-closets, 
and  the  urinals  must  be  regarded  as  virtually  closed. 
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T^^in^'  things  which  are  commonly  taken  for  per- 
Caf.  III.  sonal  use  on  a  journey,  but  also  those  articles 
~  purchased  by  passengers,  which,  as  a  matter 
of  convenience  or  safety,  most  passengers 
would  take  with  them  from  the  places  where 
they  had  bought  them,  and  which  could  be 
taken  without  greater  inconvenience  to  the 
railway  company  or  other  passengers  than 
other  ordinary  personal  luggage.  It  would 
also  include  samples  taken  by  commercial 
travellers,  up  to  a  certain  weight  and  size, 
guns  of  sportsmen,  rifles  of  soldiers,  militia, 
and  volunteers,  books  of  judges  of  assize  or 
judges  of  County  Courts  or  of  counsel  and 
solicitors  attending  courts.  But  it  would  not 
include  such  a  thing  as  a  rocking-horse 
purchased  by  a  passenger.  (On  this  subject 
see  Macrow  v.  Great  Western  Ry.  Co.,  L,  R 
6Q-B.  612.)    1216. 

For  articles  deposited  in  their  cloak  room 
a  railway  company  are  not  responsible,  as 
common  carriers,  but  as  ordinary  bailees, 
subject  to  the  terms  of  their  printed  notices. 
{Van  ToU  v.  South  Eastern  Ry.  Co,,  12  C.  B. 
(N.  S.)  75  ;  Harris  v.  Oreat  Western  Ry,  Co.y 
L.  R  1  Q.  B.  D.  515  (a).  See  supra,  par. 
1032-4.)    1216. 

(a)  To  this  extent  this  case  is  an  authority.    But  it  is 
no  reliable  authority  for  the  proposition  that  a  railway 
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Although  there  be  no  privity  of  contract  S^^l^* 
between  a  person  and  a  railway  company,  yet  Cap.  hi. 
he  may  sue  the  company  for  an  injury  done  Action  of 

•^  ^       "^  "*      ^  tort  against 

company  is  not  liable  for  luggage  beyond  the  value  of  5Z.,  company, 
if  not  declared  to  be  so,  and  delivered  to  tbeir  cloak  room, 
but  never  placed  there.  The  view  of  Mr.  Justice  Lush, 
in  affirmance  of  that  of  Baron  Pollock,  seems  clearly  the 
correct  one.  There  were  only  two  judges  who  decided  the 
case,  and  one  of  those  did  so  with  considerable  hesitation. 

In  the  House  of  Lords,  it  was  decided  in  a  Scotch  case, 
that  the  recipient  of  a  ticket  is  not  bound  to  read  condi- 
tions on  the  back  of  it  to  which  there  is  no  reference  on 
the  face  of  it.  {Henderson  v.  Stevenson,  L.  R.  2  H.  L. 
Sc.  470.)  But  where  there  is  enough  on  the  face  of  it,  or 
in  the  nature  of  the  case,  to  lead  him  to  read  the  part 
on  which  a  condition  is  printed,  the  recipient  is  bound  to 
read  the  condition.  {Burke  v.  South  Eastern  By.  Co,,  L.  R. 
5  C.  P.  D.  1.) 

On  this  subject  see  also  Parher  v.  South  Eastern  JRy,  Co., 
and  OaMl  v.  South  Eastern  Ry.  Co.,  L.  R.  1  C.  P.  D.  618  ; 
2  C.  P.  D.  (Ap.)  416  (virtually  but  one  case),  which  (from 
the  nature  of  the  case)  is  of  no  value  except  as  iUustrativo 
of  the  mischief  and  absurdity  of  the  jury  system  in  civil 
cases  (even  in  the  High  Court)  in  which  the  extreme 
liability  to  difference  of  opinion,  as  regards  the  right 
questions  to  be  submitted  to  the  jury,  is  a  frequent  source 
of  repeated  litigation,  expense,  and  disappointment  of 
justice.  Many  jurymen  are  great  and  unnecessary  losers 
by  absence  from  their  business,  and  are  often  made  the 
instruments  of  iniquity  by  the  partiality  or  wrong- 
headedness  of  one  or  more  of  them,  or  by  the  misrepre- 
sentation  of  advocacy.  For  hundreds  of  years,  a  vast 
amount  of  property,  often  depending  on  matters  of  fact, 
was  disposed  of  in  Chancery  by  a  single  judge  without  a 
jury.  And  the  writer  submits  that,  in  civil  cases,  there 
should  be  no  jury,  except  by  leave  or  direction  of  the  judge, 
on  special  grounds, — at  any  rate,  not  under  a  considerable 
amount  sufficient  to  make  it  worth  the  trouble  and  loss. 

z3 
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^'v^  ttt'  ^  ^^^  luggage  or  goods  through  the  negli- 
cjap.  III.  gence  of  their  servants,  whilst  the  same  were 
~~  ill  their  custody.     {Martin  v.  Great  Indian 

PeninauLar  Ry.  Co,,  L.  R  3  Ex.  9.)    1217. 
^^^•j^tosTic      fjjg   owner,  whether  he  is  consignor  or 

consignee,  is  generally  the  person  to  sue  the 

carrier  for  the  loss  or  injury  of  the  goods. 

(Ad.  Con.  503 ;  Chit.  Con.  449, 450.)    1218. 

Duty  of  .1        ^  common  ferryman  is  answerable  for  any 

ferryman.  •'  •' 

neglect   in  providing  proper  means  for  the 
safe  transit  of  persons,  and  their  carriages, 
horses,  and  goods.    (Ad.  Torts,  324.)    1219. 
if'^an  hm-        '^  commou  innkeeper  is  one  who  professes 
keeper.       ^^  supply  lodgings  and  provisions  for  the 
night,  for  all  comers  who  are  ready  to  pay 
for  them ;  by  whatsoever  name  his  establish- 
ment may  be  designated.    But  a  person  who 
professes  to  let  private  lodgings  only,  or  to 
supply  provisions  only,  is  not  an  innkeeper. 
(Ad.  Torts,  326 ;  2  Selw.  1367 ;  2  Ste.  Com. 
83 ;  Rose.  436 ;  Chit.  Con.  530 ;  Ad.   Con. 
378-9.)    1220. 
8u"inn.^  -^  common  innkeeper  is  bound  to  afford 

keeper.  ^^^  accommodatiou  as  he  possesses  for  all 
persons,  and  for  the  horses  and  goods  of 
all  persons,  who  are  ready  to  pay  the 
customary  charges,  and  are  not  intoxicated, 
or  guilty  of  impropriety  of  conduct,  or  suffer- 
ing under  a  contagious  or  infectious  disease  : 
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and,  if  he  does  not,  he  is  liable  to  an  action  ^^'JJ?- 
'  '  Tit.  ni. 

for  damages,  and  also  to  an  indictment.  But  Cap.  in. 
he  is  not  bound  to  receive  the  goods  of  a 
person  who  merely  desires  to  use  the  inn  as 
a  place  of  deposit.  (Ad.  Torts,  325-6 ;  2 
Ste.  Com.  83 ;  Rose.  436 ;  Chit.  Con.  431  ; 
Ad.  Con.  378-9.)     1221. 

An  innkeeper  is  responsible  for  the  goods  J*^}^*^^' 
deposited  by  any  person  at  his  inu  as  ftthl^^^on 
guest,  when  they  are  damaged,  stolen,  or""- 
lost;  whether  they  are  ordinary  traveller's 
luggage,  or  other  articles,  such  as  a  piano, 
and  whether  the  guest  is  the  owner  of  them 
or  not ;  unless  he  proves  that  the  loss  or 
damage  was  attributable  to  a  want  of  ordi- 
nary care  on  the  part  of  the  guest  himself, 
or  to  the  act  of  God,  or  to  vis  major,  and 
was  not  attributable  to  any  negligence  on 
Lis  part.  (Ad.  Torts,  327-332  ;  2  Ste.  Com. 
82 ;  Broom  Com.  789 ;  1  Sm.  L.  C.  106-8 ; 
Jones  Bail,  94 ;  2  Selw.  1367 ;  Rose.  436 ; 
Chit.  Con.  430-1 ;  ilorganv,  Ravey,6  Hurl. 
&  Norm.  265 ;  Day  v.  Bather,  2  Hurl.  & 
Colt.  14 ;  Oppenheim  v.  White  Lion  Hotel 
Co.,  L.  R  6  C.  P.  515  ;  Threfall  v.  Bonvick, 
L.  R.  7  Q.  B.  711;  affirmed,  10  Q.  B.  (Ex. 
Ch.)210.)     1222. 

If  a  guest  negligently  leaves  money  or 
valuables  in  rooms  of   common  resort,  the 
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T^'^TT?'  i^Jitceper  is  not  responsible  for  their  safety. 

Cap'.  III.  (Ad.  Torts,  331 ;  1  Sm.  L.  C.  107-8 ;  Rose. 
436.)    1223. 

If  an  innkeeper  takes  charge  of  goods  for 
a  person  who  is  not  lodging  at  the  inn  at  alU 
or  is  lodging  there  as  a  lodger,  and  not  as  a 
traveller  and  guest,  the  innkeeper  is  only 
responsible  in  the  first  case  as  a  bailee,  and 
in  the  second  case  as  a  lodging-house  keeper. 
(Ad.  Torts,  331-2 ;  Broom  Com.  789 ;  1  Sm. 
L.C.  109.)     1224. 

HSitett^of     ^^d  by  ^'^®  s^a^-  26  &  27  Vict.  c.  41,  "  No 
hi«  liability,  innkeeper  shall,  after  the  passing  of  this  Act, 

be  liable  to  make  good  to  any  guest  of  such 
innkeeper  any  loss  of  or  injury  to  goods  or 
property  brought  to  his  inn,  not  being  a 
horse  or  other  live  animal,  or  any  gear  apper- 
taining thereto,  or  any  carriage,  to  a  greater 
amount  than  the  sum  of  30{.,  except  in  the 
following  cases ;  (that  is  to  say,)  (1.)  Where 
such  goods  or  property  shall  have  been  stolen, 
lost,  or  injured,  through  the  wilful  act,  de- 
•  fault  or  neglect  of  such  innkeeper  or  any 
servant  in  his  employ  (a) ;  (2.)  Where  such 
goods  or  property  shall  have  been  deposited 
expressly  for  safe  custody  with  such  inn- 
keeper :  provided  always,  that  in  the  case  of 
such  deposit  it  shall  be  lawful  for  such  inn- 

(a)  Spice  v.  Bacon^  L.  B.  2  Ex.  D.  (Ap.)  463. 
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keeper,  if  he  think  fit,  to  require  as  a  con-  ^^^' 
dition  of  his  liability,  that  such  goods  or  Gap.  III. 
property  shall  be  deposited  in  a  box  or  other 
receptacle,  fastened  and  sealed  by  the  person 
depositing  the  same."    (s.  1.)    1225. 

*'  If  any  innkeeper  shall  refuse  to  receive 
for  safe  custody,  as  before  mentioned,  any 
goods  or  property  of  his  guest,  or  if  any  such 
guest  shall,  through  any  default  of  such  inn- 
keeper, be  unable  to  deposit  such  goods  or 
property  as  aforesaid,  such  innkeeper  shall 
not  be  entitled  to  the  benefit  of  this  Act  in 
respect  of  such  goods  or  property."    (s.  2.) 

1226. 

"Every  innkeeper  shall  cause  at  least  one  2w**tobJ 
copy  of  the  first  section  of  this  Act,  printed  oiwfy*exr 
in  plain  type,  to  be  exhibited  in  a  conspicuous  ^^***^* 
part  of  the  hall  or  entrance  to  his  inn,  and 
he  shall  be  entitled  to  the  benefit  of  this  Act 
in  respect  of  such  goods  or  property  only  as 
shall  be  brought  to  his  inn  while  such  copy 
shall  be  so  exhibited."    (s.  3.)    1227. 

If  an  innkeeper  receives  an  article,  though  Lion 
it  be  not  ordinary  travellers'  luggage,  as 
belonging  to  his  guest  he  has  a  lien  upon 
it :  as  in  the  case  of  a  piano,  though  only 
hired.  His  lien  is  co-extensive  with  his 
liability.  {Threfall  v.  Borwick,  L.  R.  7  Q. 
B.  711 ;  10  Q.  B.  (Ex.  Ch.)  210.)    1228. 
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Cap.  III.  August,  1878),  it  is  enacted  as  follows : — 
Landlord,       "  The  landlord,  ptoprietor,  keeper,  or  manager 

Ac.,  may 

^SSTieft  ^^  ^^y  hotel,  inn,  or  licensed  public-house 
liter  ri^  shall,  in  addition  to  his  ordinary  lien,  have 
^^^'  the  right  absolutely  to  sell  and  dispose  by 
public  auction  of  any  goods,  chattels,  car- 
riages, horses,  wares,  or  merchandise  which 
may  have  been  deposited  with  him  or  left  in 
the  house  he  keeps,  or  in  the  coach-house, 
stable,  stable-yard,  or  other  premises  appur- 
tenant or  belonging  thereunto,  where  the 
person  depositing  or  leaving  such  goods, 
chattels,  carriages,  horses,  wares,  or  mer- 
chandise shall  be  or  become  indebted  to  the 
said  innkeeper  either  for  any  board  or  lodging 
or  for  the  keep  and  expenses  of  any  horse  or 
other  animals  left  with  or  standing  at  liveiy 
in  the  stables  or  fields  occupied  by  such  inn- 
keeper.   1228a. 

"  Provided  that  no  such  sale  shall  be  made 
until  after  the  said  goods,  chattels,  carriages, 
horses,  wares,  or  merchandise  shall  have  been 
for  the  space  of  six  weeks  in  such  charge  or 
custody  or  in  or  upon  such  premises  without 
such  debt  having  been  paid  or  satisfied,  and 
that  such  innkeeper,  after  having,  out  of  the 
proceeds  of  such  sale,  paid  himself  the  amount 
of  any  such  debt,  together  with  the  costs  and 
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expenses  of  such  sale,  shall  on  demand  pay  mjf^vff^' 
to  the  person  depositing  or  leaving  any  such  Cap.  in. 
goods,  chattels,  carriages,  horses,  wares,  or 
merchandise  the  surplus  (if  any)  remaining 
after  such  sale:  Provided  further,  that  the 
debt  for  the  payment  of  which  a  sale  is  made 
shall  not  be  any  other  or  greater  debt  than 
the  debt  for  which  the  goods  or  other  articles 
could  have  been  retained  by  the  innkeeper 
under  his  lien.    1228b, 

"  Provided  also,  that  at  least  one  month 
before  any  such  sale  the  landlord,  proprietor, 
keeper,  or  manager  shall  cause  to  be  inserted 
in  one  London  newspaper  and  one  country 
newspaper  circulating  in  the  district  where 
such  goods,  chattels,  carriages,  horses,  wares, 
or  merchandise,  or  some  of  them,  shall  have 
been  deposited  or  left,  an  advertisement  con* 
taining  notice  of  such  intended  sale,  and 
giving  shortly  a  description  of  the  goods  and 
chattels  intended  to  be  sold,  together  with 
the  name  of  the  owner  or  person  who 
deposited  or  left  the  same  where  known." 
(s.  1.)    1228c. 

"This  Act  maybe  cited  as  the  Innkeepers 
Act,  1878."    (s.  2.)    1228d. 

In  actions  against  common  carriers  for  i>am2«es  in 

^  actions 

refusing  to  carry  a  passenger  or  goods,  or  JgJ!^^ 
for  delay  in  delivering  goods,  or  against  inn-  kceiSS.' 
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<3« 


Pabt  in.  keepers  for  refusing  to  provide  accommoda- 
Cap!  in!  tion,  substantial  damages  are  recoverable  for 
the  injury  to  the  plaintiff's  right;  and  if 
he  has  been  put  to  expenses  in  consequence 
of  the  refusal  or  delay,  all  such  expenses  arc 
also  recoverable.  And  special  damages  may 
be  claimed  for  more  than  ordinary  injury 
arising  from  the  refusal  or  delay,  unless  the 
plaintiff,  though  he  knew  that  such  injury 
might  arise,  did  not  warn  the  carrier  or  inn- 
keeper of  it.  (Ad.  Torts,  342-3 ;  Ad.  Con. 
379 ;  Chit.  &  Tem.  on  Car.  56 ;  Kosc.  434 ; 
Chreat  Western  Ry.  Co,  v.  Redmayne,  L.  R  1 
C.  P.  329 ;  Woodger  v.  Ghreat  Western  Ry, 
Co.,  L.  E.  2  C.  P.  318.)  1229. 
mj,4it8  aiKi       There  is  an  implied  warranty  on  the  part 

obUgatious  . 

j'f^J^gi^-  of  persons  who  let  furnished  houses  or  lodg- 
iJ^ra.^^  ings,  that  they  are  reasonably  fit  for  occu- 
pation ;  and,  unless  otherwise  agreed,  such 
persons  are  under  an  obligation  to  supply 
and  permit  the  use  of  such  things  as  are 
necessary  for  the  occupation  of  such  houses 
or  lodgings.  (Ad.  Con,  375-6;  Woodf. 
173-4.)  1230. 
Wear  and  The  occupicr  of  a  furnished  house  or  lodg- 
ings is  not  responsible  for  deterioration  by 
ordinary  wear  and  tear,  in  the  reasonable  use 
of  the  property  of  the  landlord  or  lodging- 
house  keeper.     (Ad.  Con.  377.)    1231. 
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A  lodging-house  keeper  is  bound  to  take  S^'^JE?' 


that  degree  of  care  for  the  protection  of  his  Cap.  IIL 
house  and  of  the  property  of  his  lodgers  in  Reeponci- 

bility  of  A 

it,  and  to  use  that  degree  of  caution  in  the  io<iging- 

'  o  house 

choice  of  his  servants,  which  a  prudent  ^•'^p^* 
housekeeper  would  ordinarily  take  and  use. 
But  haying  done  this,  he  is  not  responsible 
for  the  loss  of  the  property  of  his  lodgers, 
even  by  the  theft  of  his  own  servants,  unless 
it  has  been  delivered  over  to  him  for  safe 
custody.  (Ad.  Con.  376 ;  Ad.  Torts,  333 ; 
Broom  Com.  790 ;  Woodf.  174.)  1232. 
Before  the  stat.  34  &  35  Vict.  c.  79,  the  rHatraininar 

soodsof 

goods  of  the  lodger  might  be  distrained  for  "^dger. 
the  rent  of  the  lodj][ings.  (Ad.  Con.  377; 
Woodf.  173,  377.)  But,  as  we  have  seen, 
some  important  enactments  have  been  made 
by  that  Act  for  the  protection  of  such  goods. 
(See  supra,  par.  479-481a.)    1233. 

The  duration  of  the  tenancy  in  the  case  Duration  of 

^  tenancy  in 

of  lodgings  ordinarily  corresponds  with  the  J^gJJ®' 
time  for  the  payment  of  rent;  so  that,  for 
example,  if  the  rent  is  payable  weekly,  the 
presumption  is  that  the  hiring  is  for  a  week. 
(Ad.  Con.  377.)    1234. 

If  the  tenancy  is  for  a  definite  period,  as  Notice  to 
for  a  month  or  a  week,  no  notice  to  quit  is  i«iging»- 
necessary.    But  if  the  tenancy  is  from  month 
to  month,  a  month's  notice  is  necessary ;  if 
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Pabt  ITI.  from  ^eek  to  week,  a  week's  notice  is  in 

Trr.  III.  ' 

Cap.  III.  general  necessary  by  custom  or  usage.  Where 
no  such  custom  or  usage  exists,  a  reasonable 
notice  is  sufficient.  And  the  notice  must 
expire  at  the  end  of  the  current  term  of 
hiring.  Where  the  requisite  notice  is  not 
given,  the  rent  for  the  period  for  which  notice 
ought  to  have  been  given  must  be  paid. 
(See  Ad.  Con.  6th  ed.  368-9 ;  Chit.  Con.  8th 
ed.  327;  Woodf.  174.)  1285. 
oenerai  law  Lodgers  are  in  general  subject  to  the  same 
lodgers.       rules  as  other  tenants.    (Woodf.  174.)    1JS36. 


PART  rv. 

OF  THE  ENFORCEMENT  OF  PRIVATE  RIGHTS, 
AND  THE  REDRESS  OF,  AND  PROTECTION 
FROM,  PRIVATE  WRONGS  OR  CIVIL  INJURIES. 
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PEELIMINARY  REMARKS. 
It  is  a  maxim  that  damnum  absque  injuria  ^^^  l^''- 

is  not  actionabla      1237.  Damnum 

absque 

Damnum  is  such  a  damage,  whether  pecu-  ^i^^'^ 

,  ,     Damnum 

niary  or  perceptible,  or  not,  as  is  capable,  in 
legal  contemplation,  of  being  estimated  by  a 
jury.    1238. 

Injuria  is  a  legal  wrong,  that  is,  an  act  or  injuria, 
omission  of  which  the  law  takes  cognizance 
as  a  wrong.    1239. 

Hence  the  meaning  of  the  maxim  is,  that 
loss  or  detriment  is  not  a  ground  of  action, 
unless  it  is  the  result  of  a  species  of  wrong 
of  which  the  law  takes  cognizance.    1240. 

But  it  must  not  be  conclusively  assumed 
from  the  mere  fact  of  there  having  been  no 
cases,  that  the  law  will  not  take  cognizance 
of  a  right  or  wrong.  On  the  subject  of  this 
paragraph,  see  Day  v.  Broiunrigg,  L.  R.  10 
Ch.  D.  (Ap.)  294;  in  which  the  decision  of  the 
Vice-Chancellor  Malins  was  reversed,  but,  as 
the  writer  humbly  submits,  contrary  to  com- 
mon sense,  right  reason,  natural  justice,  law, 
and  equity.    1240a. 
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PaktIV.      Nor  is  injuria  sine  damno   a  sufficient 
Tnjuria  sino  gTouud  of  actioD,  if  damnum,  is  understood 

dainno. 

in  the  technical  sense  above  mentioned. 
But  if  damnum  is  taken  in  the  sense  of  au 
actual  perceptible  loss  in  the  particular  case, 
injuria  sine  damno  may  be  a  ground  of 
action.  For  an  action  may  be  maintained 
for  a  legal  wrong,  though  unaccompanied,  in 
the  particular  instance,  with  any  actual  per- 
ceptible or  appreciable  loss  or  detriment. 
Thus  injuria  sine  damno  (in  this  last  sense) 
will  form  a  ground  of  action  when  a  private 
legal  right  is  violated,  though  the  violation 
of  it  be  unattended  with  any  actual  percep- 
tible or  appreciable  loss  or  detriment  in  the 
particular  case.  (See  Broom  Com.  72, 82-90 ; 
Lamb  v.  Walker,  L.  E.  3  Q.  B.  D.  389.) 

1241. 

The  result  is,  that  there  are  moral  wrongs 
for  which  the  law  gives  no  legal  remedy, 
though  they  cause  great  loss  or  detriment : 
and,   on  the  other  hand,  there    are  legal 
wrongs  for  which  the  law  does  give  a  legal 
remedy,  though  there  be  only  a  violation  of 
a  private  right,  without  actual  loss  or  detri- 
ment in  the  particular  case.    1242. 
5Ste°iSid'       Some    rights    are    founded   in  cwitract; 
™JJ8»»^^  others  are  independent  of   contract.    And 
Sl^^,*"   some  wrongs  consist  of  a  violation  of  con- 
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tract,  express  or  implied ;   others  are  in-  ^-^^  l^* 
fiingements  ot  rights,  or  violations  of  duty,  andthosoin- 

•'     dependent 

independent  of    contract.      The  latter  are  °'  contract, 
termed  torts.      (Broom  Com.  633,    C52-3, 
826-8.)    1243. 
The  same  transaction  may  be  a  breach  of  Jnu^^^i*, . 

''  tlons  which 

contract,  a  tort,  and  a  crime.  And  accord-  SSSivra* 
ingly,  when  it  does  not  amount  to  a  felony,  i^^SSiuar* 
redress  may  be  obtained,  first,  by  an  action 
ex  contractu,  when  it  may  be  viewed  as  a 
breach  of  contract ;  or,  secondly,  by  an  action 
ex  delicto,  when  it  may  be  viewed  as  a  tort ; 
or,  thirdly,  by  an  indictment,  when  it  may  be 
viewed  as  a  crime.  In  the  first  case,  the 
plaintiff  is  said  to  sue  or  recover  in  contract ; 
in  the  second  case  in  tort.  (See  Broom  Com. 
652-3,  827.  And  see  infra,  par.  1299,  et 
seq.)     1244. 

Before  the  person  injured  by  any  felonious 
act  can  seek  civil  redress,  the  matter  must  be 
heard  and  disposed  of  (by  acquittal  or  con- 
viction) before  the  proper  criminal  tribunal, 
in  order  that  the  justice  of  the  country  may 
be  first  satisfied.  (Ad.  Torts,  4th  ed.  31; 
Broom  Com.  97-8 ;  Wellock  v.  ConstaTUim, 
2  Hurl.  &  Colt.  146.)     1246. 

Every  person  who  does  a  wrong,  is  at  least  Responsi- 
responsible  for  all  the   mischievous   conse-  «>»•"•    , 

•^  quences  of 

quences  that  might  reasonably  be  expected  ^^' 
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PabtIV.  to    result    under    ordinary    circumstances 
from  such  misconduct.    (Broom  Com.  667.) 

1246. 

JjjJ^;;^       As  a  general  rule,  a  person  may  not  re- 
by  another,  ^ggg  ^  wTOug  by  doiug  a  wroug  to  him  who 

has  done  the  wrong  sought  to  be  redressed. 
(Tbottson  V.  Peat,  3  Hurl.  &  Colt.  644.) 

1247, 
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TITLE  I. 

OF  THE  EKFOBCEMENT  OF  BIGHTS,  AND  THE 
BEDRESS  OF  AND  PROTECIION  FBOM 
WBONGS,  BY  THE  MEBB  ACT  OF  THE 
PABTIES,  OB  BY  THE  MEBE  OPEBATION  OF 
LAW. 

I.  There  are  three  modes  in  which  private  p^bt  iv. 

injuries  are  prevented  by  a  mere  personal '—^ 

act;  namely,  defence,  stoppage  in  transitu, tion of 
and  countermand  of  a  delivery  order  or  dock  m«»  v^- 
warrant.    1248. 

1.  The  defence,  even  by  force,  of  oneself,  i-  J>«'onco- 
or  the  mutual  and  reciprocal  defence  of  such 

as  stand  in  the  relations  of  husband  and 
wife,  parent  and  child,  master  and  servant, 
is  a  preventive  course  which  the  law  allows ; 
and  the  breach  of  the  peace  which  results  is 
chargeable  upon  him  who  began  the  affray. 
But  care  must  be  taken  that  the  resistance 
does  not  exceed  the  bounds  of  mere  defence, 
and  prevention ;  for  then  the  defender  would 
himself  become  an  aggressor.  (3  BL  Com., 
quoted  3  Ste.  Com.  338.)    1249. 

2.  Stoppage  in  transitu  is  the  resumption  2.  stoppage 
by  a  vendor  of  the  possession  of  goods  which 

have  been  transmitted  to,  but  have  not  yet 

A  A 


530  REMEDIES  BY  ACT  OF  PARTIES. 

^T?^  T^'  come  into  the  actual  or  constructive  posses- 
sion  of,  a  purchaser,  who  has  become  in- 
solvent. To  be  a  subject  for  stoppage  in 
transitu,  the  goods  must  be  in  the  possession 
of  a  carrier  or  other  forwarding  agent 
(whether  nominated  by  the  purchaser  or  by 
the  vendor),  and  not  of  an  agent  for  custody 
on  the  part  of  the  purchaser  or  of  the  pur^ 
chaser's  own  servant  The  vendor  is  not 
obliged  to  seize  the  goods.  Notice  to  the 
carrier  or  other  forwarding  agent  is  sufficient. 
(Sm.  Merc.  Law,  553-4,  559,  562;  Tudor 
Ca.  on  M.  L.  549  ;  Rose.  653-7 ;  Chit.  Con. 
391-2,  395 ;  Ad.  Con.  210^213 ;  BolUm  v. 
Lancdshire  A  Yorkshire  Jty,  Co.,  L.  R.  1  C.  I*. 
431 ;  Schotamava  v.  Lancashij^e  <t  TorkshWe 
Ry,  Co,,  L.  R.  2  Ch.  Ap.  332 ;  B4>dgeT  v.  The 
Comptoir  d'EaeompU  de  Paris,  L.  R.  2  P.  C. 
393 ;  Ex  paHe  Gfibbes,  In  re  Whitworih^  L.  R 
1  Ch.  D.  101 ;  Ex  parte  Barrow,  In  re  Wora- 
dell,  L.  R.  6  Ch.  D.  783 ;  Ex  parte  Rosevear 
China  Clay  Co,,  In  re  Cock,  L.  R  11  Ch.  D. 
(Ap.)560.)    1260. 

The  mere  sale  of  the  goods  while  they  are 

in  transitu  does  not  determine  the  transitus. 

(Ex  parte  Golding,  Davis,  &  Co.,  In  re  Knight, 

L.  R  J3Ch.D.(Ap.)628.)    1250a. 

3.  Counter-       3.  Wbcie  posscssiou  has  uot  been  actuaUv 

nuuid  of  *^  •' 

daurery      ^p  constructivcly  givcn  under    a    delivery 
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order  or    dock  warrant,    the   vendor  may  p^bt  iv. 
countermand  the  order  or  warrant,  if  the    ^'^ 


purchaser  becomes  insolvent    before    pay-  Sock  °^ 

^  warrant. 

ment.    (Ad.  Con.  206-8 ;  1  Sm.  L.  C.  735.) 

1251. 

II.  Redress  of   private    injuries  by  the  ii.  Radreaa 
mere  act  of  the  parties  is  of  two  sorts :  first,  the  parties. 
that  which  arises  from  the  act  of  the  in- 
jured party ;    and,    secondly,    that    which 
arises  from  the  joint  act  of  both  or  all  the 
parties.    1262. 

1.  Of  redress  by  the  act  of  the  injured  J-  ^^^, 

•^  J  J  by  act  of  the 

'party y  there  aro  several  modes:  recaption ^J^^ 
or  reprisal,  entry  on  lands,  abatement  or 
removal  of  nuisances,  distress  and  seizure. 

1253. 

(1)  Recaption  or  reprisal  is  the  recovery,  (i)  Recap- 
tion. 

by  the  act  of  the  party  deprived,  or  his 
servants,  of  his  property  in  goods  or  chattels 
personal,  or  of  his  wife,  child,  or  servant. 
This  personal  recovery  is  allowable,  pro- 
vided it  is  not  effected  in  a  riotous  or  un- 
necessarily forcible  manner,  or  attended 
with  a  breach  of  the  peace  or  a  violation 
of  legal  rights.  If,  therefore,  a  horse  is 
taken  away,  and  the  owner  finds  him  in  a 
common,  a  fair,  or  a  public  inn,  he  may  law- 
fully seize  the  animal ;  but  he  cannot  justify 
breaking  open  a  private  stable,  or  entering 

A  a2 
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^T^  T^ '  ^^  ^^^  grounds  of  a  third  person,  to  take  the 

horse,  unless  feloniously  stolen,  but  must 

have  recourse  to  an    action.     (BL    Com., 
quoted  3  Ste.  Com.  338-9 ;  Blades  v.  Higga, 
10  C.  B.  (N.  S.)  713.)    1254. 
(2)  Entry.        (2)  A  remedy  of  the  same  kind,  for  in- 
juries  to  real  property,  is  by  entry  on  lands, 
when  another  person,  without  any  right,  has 
taken  possession  of  them ;  in  which  case  the 
party  entitled  may  make  a  formal  but  peace- 
able entry  on  the  lands,  declaring  that  he 
thereby  takes  possession.     He  may  enter  on 
any  part  in  the  same  county,  declaring  it  to 
be  in  the  name  of  the  whole ;  but  if  the 
lands  are  in  different  counties,  he  must  make 
a  distinct  entry  in  each  county.  If,  however, 
a  person  enters  with  a  strong  force  or  with 
violence,  or  if  he  forcibly  detains  after  a 
peaceable  entry,  unless  there  has  been  three 
years*  peaceable  enjoyment  under  such  entry, 
the  magistrate  may  restore  possession  to  the 
party  put  out    (BL  Com.,  quoted  3  Ste. 
Com.  339-340.)    1265. 
<s  Abate.        (3)  Another  species  of  remedy  by  the  mere 
nuiaance.     act  of  the  party  injured,  is  the  abatement  or 
the  removal  of  nuisances,  whether  public  or 
private.    (Bl.  Com.,  quoted  3  Ste.  Conu  338 ; 
Broom  Com.  224-5.)    1256. 

If  a  man  apprehends  that  a  nuisance  will 
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be  committed,  he  has  no  right  to. enter  upon  Part  rv. 
his  neighbour's  laud  to  prevent  it.    But  he L-L 


may  make  a  peaceable  entry  upon  and  inter- 
fere with  the  property  of  the  wrong-doer,  so 
far  as  it  may  be  necessary  to  abate  a  nui- 
sance, and  in  the  way  least  injurious  to  such 
wrong-doer.  The  occupier  should,  however, 
first  be  required  to  abate  it  himself ;  unless 
the  nuisance  causes  such  imminent  danger 
to  life  as  to  render  it  unsafe  to  wait  for  its 
removal  by  the  occupier.  As  to  a  public 
nuisance,  it  cannot  be  abated  by  a  private 
individual;  unless  it  injures  him  in  some 
peculiar  manner,  distinct  from  that  in  which 
the  public  generally  are  affected  by  it;  in 
which  case  he  may  abate  it,  so  far  as  may  be 
necessary  to  the  enjoyment  of  his  own  rights. 
(Ad.  Torts,  99-101 ;  Gibbon,  401 ;  Broom 
Com.  224-7;  Roberts  v.  Rose,  4  Hurl.  & 
Colt.  105.)    1257. 

The  "exercise  of  a  limited   right,  when  Excessive 

.  .  exercise  of  a 

used  to  excess  so  as  to  produce  a  nuisance,  limited 

.  right. 

may,  if  necessary,  be  entirely  stopped,  until 
confined  within  its  proper  limits.  (Ad.  Torts, 
101.)    1268. 

(4)  Another  mode  of  redress  by  the  mere  (4)  nistrees. 
act  of  the  parties  is  by  distraining.    A  dis- 
tress is  usually   made   either  for  rent  in 
arrear^  or  for  damage  feasant,  that  is,  for 
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^tS  ^7'  ^™^S®  *^^^®-   0^^  Com.,  quoted  3  Ste.  Com. 

'—^  339.)  On  distress  for  rent,  we  have  already- 
made  some  remarks.    1259. 

DiBtressfor      An  owncT  or  occupier  of  land  may  seize 

feasant.  animals  and  chattels  injuring  or  trespassing 
upon  his  land,  and  detain  them  until  a  fair 
compensation  for  the  injury  is  tendered  to 
him,  unless  they  are  under  the  personal  care 
and  the  immediate  control  of  some  one.  But 
he  must  distrain  them  at  the  time,  and  be- 
fore they  leave  his  land.  If,  however,  the 
trespassing  of  cattle  is  owing  to  the  fault 
of  the  owner  of  the  land,  in  not  fencing 
where  he  ought,  and  there  is  no  default  on 
the  part  of  the  persons  in  charge  of  the 
cattle,  no  distress  can  be  made.  (Ad.  Torts, 
372-3;  3  Ste.  Com.  341;  Gilbert,  24; 
Singleton  v.  Williamson,  7  HurL  &  Norm. 
410.)    1260. 

Tender  of  sufficient  amends  before  the 
distress  makes  the  distress  wrongful;  the 
remedy  for  which  is  by  replevin,  or  action 
for  a  trespass,  or  for  the  wrongful  seizure 
and  conversion  of  the  things.  Tender  of 
sufficient  amends  after  distress,  and  before, 
but  not  after,  the  things  are  impounded, 
(that  is,  put  into  a  place  of  security)  for 
the  purpose  of  the  distress,  makes  the  de- 
tainer wrongful,  for  which  an  action  will 
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lie  for  the  detention  of  the  goods.    The  PamIV. 

Tit.  L 
demand  of  an  exorbitant  sum  for  a  com- ! — 

pensation  does  not  exempt  the  person  whose 
goods  are  seized  from  the  necessity  of  ten- 
dering a  proper  compensation.  (Ad.  Torts, 
565,  374-5,  379 ;  Tomlin ;  Wharton ;  Rose. 
730;  Singleton  v.  WUliarnson^  7  Hurl,  & 
Norm.  747.)    1261. 

Persons  impounding  animals  must  feed 
them,  and  may  either  recover  from  the 
owner  not  more  than  double  the  value  of 
the  food,  or,  after  seven  days,  and  after 
three  days'  further  public  notice,  may  sell 
them,  or  one  or  some  of  them,  as  may  be 
necessary,  to  defray  the  cost  of  their  food. 
(5  &  6  Will  IV.  c.  59 ;  12  &  13  Vict.  c.  92 ; 
17  i&  18  Vict.  c.  60.)    1262. 

A  commoner  may  distrain  the  beasts  of  a 
stranger ;  because  there  is  no  colour  of  right 
for  the  act  of  the  stranger  in  putting  them 
on  the  common.  But  he  cannot  distrain  the 
beasts  of  another  commoner,  whether  the 
common  is  a  common  appurtenant  or  be- 
cause of  vicinage ;  because  there  is  a  colour 
of  right  for  the  act  of  such  other  com- 
moner. If,  however,  one  commoner  puts 
more  cattle  on  the  common  than  he  ought, 
he  is  liable  to  an  action  by  one  or  more  of 
the  other  commoners.     (Ad  Torts,  62 ;  Gil* 
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Paht  IV.  bert,  21 ;  Cape  v.  ScoU,  L.  R  9  Q.  B.  269.) 

(MSdzfng       (5)  The  seizing  of  heriots^  when  dae  on 

mid  things   the  death  of  a  tenant,  and  of  certain  things 

franchise,     said  to  lie  in  franchise,  as  waifs,  wrecks^ 

estrays,  is  another  species  of  self-remedy 

analogous  to  distress  for  rent.    (BL  Com., 

quoted  3  Ste.  C!om.  352.)    1264. 

2.  Rednss       2.  In  addition  to  these  remedies  by  the 

actof  the     mere  act  of  the  party  injured,  there  are  two 

remedies  by  \iiejoird  act  of  both  or  all  the 

parties  ;  namely,  accord  and  satisfaction,  and 

arbitration  (a).  (Bl.  Com.,  quoted  3  Ste.  Com. 

353.)    1266. 

(i)Acooitt        (1)  Accord  is  an  agreement  between  the 

laction.       party  injuring  and  the  party  injured,  that 

the  party  injuring  shall  make  satisfaction  to 

the  injured  party,  by  doing  something  in 

lieu  of  some  other  thing  which  the  former 

had  failed  to  do;  and  satisfaction  is  the 

fulfilment  of  such  agreement.    (3  Ste.  Com. 

353 ;  Wharton.)    1266. 

r2)Arbitra-       (2)  Arbitration  is  the  determination  of 

a  matter  in  dispute  by  a  person  or  persons 

appointed  for  that  purpose.    In  some  cases, 

(a)  For  tbe  details  of  practice  points  on  arbitrationy 
see  Redman's  Law  of  Arbitrations  and  Awards,  and  the 
provisioDS  of  the  Jadicatore  Acts  and  Rules ;  and  as  to 
arbitration  in  County  Coxirt  cases,  see  Pollock  and  Niool 
on  County  Courts. 
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a  single  arbitrator  is  appointed;  in  other  ^J^^^- 

cases,  two  or  more  arbitrators  are  appointed  ; 

and  it  is  provided  that,  if  they  should  not 
agree,  another  person  shall  be  called  in  as 
umpire,  to  whose  sole  judgment  the  matter 
shall  be  referred.    1267. 

The  decision  in  any  of  these  cases  must 
be  in  writing,  and  is  called  an  award.  Though 
the  submission  to  arbitration  may  be  by 
word  or  by  deed  or  writing,  yet,  these  being 
revocable  in  their  nature,  it  became  the 
practice  to  enter  into  mutual  bonds,  with 
condition  under  a  penalty  to  stand  to  the 
award  or  arbitration.  (Bl.  Com.,  quoted  3 
Ste.  Com.  354h-6.)    1268. 

Real  property  cannot  pass  by  a  mere 
award.  But  an  arbitrator  may  award  a  con- 
veyance or  release  of  real  estate,  and  it  will 
be  a  breach  of  the  arbitration  bond  to  refuse 
compliance.     1269. 

The  parties  may  enter  into  an  agreement 
that  their  submission  of  a  matter  which  is 
the  subject  of  litigation  shall  be  made  a  rule 
of  Court,  and  may  insert  such  agreement  in 
their  submission  or  promise  or  in  the  condi- 
tion of  the  arbitration  bond.  An  award  is 
final  and  conclusive,  and,  upon  an  action 
or  othe;*  proceeding  to  enforce  it,  no  objec- 
tion to  its  validity  can  be  made,  unless  the 

A  A3 
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Part  IV.  arbitrator  admits   he   made   a  mistake  of 

^— 1-  fact  or  law,  or  a  defect  is  apparent  on  the 

very  face  of  the  award,  or  unless  there  is 
proofy  and  not  merely  some  ground  of  sus- 
picion, that  an  award  has  been  obtained  by 
undue  means,  or  the  arbitrators  or  umpire 
have  been  guilty  of  improper  conduct.  And 
after  the  submission  has  been  made  a  rule  of 
Court,  a  party  disobeying  the  award  may  be 
punished  as  for  a  contempt  of  Court,  unless 
it  be  set  asida  (3  Ste.  Com.  356-8;  9  &  10 
Wm.  III.  c.  16 ;  17  &  18  Vict.  c.  125,  s.  3,  6  ; 
21  &  22  Vict.  c.  74,  s.  5 ;  Sadter  v.  Smith, 
L.  E.  5  Q.  B.  (Ex.  Ch.)  40 ;  Moaeleyv.  Simp- 
son, L.  R  16  Eq.  226 ;  Dinn  v.  Blake,  L.  R 
IOC.  P.  388.)    1269a. 

In  proceedings  to  enforce  (or,  it  would 
seem,  to  set  aside)  an  award,  an  arbitrator 
may  be  required  to  give  evidence  as  to  any 
matter  of  fact  connected  with  the  making 
of  the  award,  so  as  to  ascertain  the  history 
of  the  litigation  up  to  the  time  when  he 
proceeded  to  make  his  award ;  and  whether 
he  took  into  consideration  all  the  matters 
included  in  the  reference,  and  none  others. 
But  he  may  not  be  examined  as  to  the 
grounds  which  led  him  to  the  conclusion  at 
which  he  arrived  in  the  exercise  of  his  dis- 
cretionary power,  or  as  to  what  passed  in 
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his  own  mind.     (Jhike  of  Buccleuch  v.  Me-  ^^  '^' 

tropolitan  Board  of  Works,  L.  R.  5  H.  L. 

418.)  But  a  mere  valuer  may  be  interro- 
gated as  to  the  basis  of  his  valuation. 
{Turner  v.   GovZden,  L.  E.  9  C.  P.  57.) 

1270. 

On  the  question  of  setting  aside  an  award. 
Law  and  Equity  are  governed  by  the  same 
principles.  (Moseley  v.  Simpson,  L.  R.  16 
Eq.  226,  236.)    1271. 

Where  a  matter  is  referred  to  arbitration, 
and  the  costs  are  to  be  in  the  discretion  of 
the  arbitrator,  and  he  gives  the  claimant  a 
very  much  less  sum  than  was  claimed,  he 
may  make  the  successful  party  pay  the  costs 
to  the  unsuccessful  party.  {Re  Fearon  and 
Flinn,  L.  R.  5  C.  P.  34)    1272. 

Any  irregularity  whatever  may  be  waived 
by  the  parties.  {Moseley  v.  Simpson,  L.  R. 
16  Eq.  226,  234,  236.)    1273. 

III.  The  remedies  for  private  wrongs  "^•^^"^'* 
effected  by  the  Toere  operation  of  law  are  2^™**"*"  "^ 
two  ;  retainer  and  remitter.    1274. 

1.  Retainer  is  the  retaining  or  paying  i.  Rotainor. 
himself,  by  a  creditor  who  is  executor  or 
administrator  to  his  debtor.  The  law  allows 
such  creditor  to  retain  so  much  as  will  pay 
himself,  before  paying  any  other  creditors 
whose  debts  are  of   equal  degree ;    on  the 
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^i^^'  ground  that  the  executor  or  administrator 

Tit.  L     ^ 


cannot,  without  an  apparent  absurdity,  «eom- 
mence  a  suit  against  himself,  as  representa- 
tive of  the  deceased,  to  recover  that  which  is 
due  to  him  in  his  private  capacity.  (Bl. 
Com.,  quoted  3  Ste.  Com.  359.)  1275. 
2.  Remitter.  2.  Remitter  takes  place  where  he  who  has 
the  right  of  entry  on  land,  but  is  out  of  pos- 
session, afterwards  obtains  the  possession  of 
the  land  by  some  subsequent  and  of  course 
defective  title ;  in  which  case  he  is  remitted 
or  sent  back,  by  operation  of  law,  to  his 
ancient  and  more  certain  title.  The  pos- 
session which  he  has  gained  by  a  bad  title 
is,  ipso  facto,  annexed  to  his  own  inherent 
good  one ;  because  otherwise  he  who  has  the 
right  would  be  deprived  of  all  remedy ;  for, 
as  he  himself  is  in  possession  of  the  land^ 
there  is  no  other  person  on  whom  he  can 
make  entry.  (3  Ste.  Com.  360-1 ;  Tomlin.) 
1276. 
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TITLE  II. 

OP  THE  ENFORCEMENT  OF  RIGHTS,  AND  THE 
BEDRBSS  OF  WRONGS,  AND  PROTECTION 
FROM  WRONGS,  BY  THE  COURTS  OF  COMMON 
LAW  OF  GENERAL  JURISDICTION. 

With  the  exception  of  their  criminal  juris-  Part  iv. 
diction,  and  their  administration  of  the  law        ' 
of  real  property,  and  the  jurisdiction  of  the  SLto^S** 
Court  of  Exchequer  m  matters  of  revenue,  Law  courts 
the  business  of  our  Common  Law  Courts, 
before  the  Supreme  Court  of  Judicature  Act, 
1873,  might  be  arranged  under  two  heads — 
Contracts  and  Torts.    (Sm.  Con.  1.)    1277. 


CHAPTER  I. 

OF  ACTIONS  GENERALLY. 


An  action  is  the  ordinary  mode  of  enforcing  Cap.  l 
a  legal  private  right,  or  of  redressing  a  legal  An  action 
private  wrong.    1278. 
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Part  IV.      Where  the  law  requires  the  performance 
Cap.  I.    of  an  act  for  the  benefit  of  another,  or  forbids 

When)  an    that  which  may  prejudice  another,  though 

be^Sto^^  the  law  give  no  action  expressly,  yet  the 
party  injured  by  the  violation  of  the  law  is 
nevertheless  entitled  to  an  action.  But  an 
action  will  not  lie  for  the  infringement  of  a 
right  created  by  a  statute  which  provides 
another  remedy  for  such  infringement. 
(Broom  Com.  650.)    1279. 

wntatira!^'  ^^  *  representation  is  made  by  a  person, 
knowing  it  to  be  false,  or  having  no  ground 
to  believe  it  to  be  true,  with  an  intention 
that  another  person  should  believe  and  act 
upon  it,  and  that  person  has  acted  upon  it, 
and  thereby  sufifered  damage,  the  party  tell- 
ing the  falsehood  is  guilty  of  fraud,  though 
he  had  no  interest  in  telling  it ;  and  he  is  re- 
sponsible in  damages  in  an  action  for  deceit. 
(Ad.  Torts,  632;  Broom  Com.  660.  See 
supra,  par.  194j-203.)    1280. 

In  an  action  for  fraudulent  misrepresen- 
tation, the  plaintifif  can  recover  damages  for 
an  injury  which  is  the  direct  and  natural 
consequence  of  his  acting  on  the  faith  of 
the  defendant's  representations.  {MulUtt  v. 
Mason,  L.  R.  1  C.  P.  559.)    1281. 

Estoppel.  Where  one  person  by  his  conduct  or  ex- 
pressions induces  another  to  prejudice  his 
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position  by  doing  or  omitting  anything,  the  P^kp  rv. 
former  is  estopped  from  denying  that  which    Cap.  L 
his  conduct  or  expressions  imported.  (Knights 
V.  Wiffen,  L.  R.  5  Q.  B.  G60.)    1282. 

Whenever  an  act  done  would  be  evidence  injury  to  a 

right. 

against  the  existence  of  a  right,  it  is  an 
injury  to  the  right ;  and  an  injury  to  a  right 
imports  a  damage  for  which  an  action  wiU 
lie.  (Ad.  Torts,  62,  72;  Broom  Com.  86. 
See  supra,  par.  1237-1242.)    1283. 


In  general,  he  who  has  done  or  been  the  g?fP??«*- 

o  '  bilil^  for 

immediate  cause  of  an  injury,  though  itj^jjjj^j' 
happened  accidentally  or  by  misfortune,  is 
answerable  for  it.  (Ad.  Torts,  237 ;  Rylanda 
V.  Fletcher,  L.  R.  3  H.  L.  380 ;  Harris  v. 
Mobbe,  L.  R  8  Ex.  D.  268 ;  Crowhurat  v. 
Burial  Board  of  AmershaTYi,  L.  R  4  Ex.  D. 
S.)  Where  one  of  two  innocent  persons 
must  suffer,  he  shall  suffer  who  occasioned 
the  loss,  (id)  Thus,  where  a  burial  board 
planted  a  yew  tree  which  grew  through  the 
railings,  and  a  horse  pasturing  near  was 
killed  by  the  poison  in  the  yew,  the  board 
were  liable.  And  so  where  a  person  who  has 
received  goods  without  having  ordered  them 
indorses  a  delivery  order  of  them  to  the  agent 
of  the  sender  (instead  of  sending  them  back 
to  the  sender  direct),  such  person  is  liable  to 
the  sender,  if  the  agent  applies  them  to  his 
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Pabt  IV.  own  nse.    {Hiort  v.  Bott,  L.  E.  9  Ex.  86.) 
Gap.  I.    But  it  is  otherwise  when    the   act  which 


caused  the  injury  was  one  authorized  hy  the 
legislature,  or  one  of  the  ordinary  and  proper 
acts  of  daily  Life.  Thus,  where  a  company  has 
a  power  given  them  by  statute  to  use  loco- 
motive steam  engines,  they  are  not  liable  for 
damage  caused  by  emission  of  sparks  from 
such  engines,  unless  there  was  negligence  in 
the  use  of  them.  But  where  a  company 
have  no  such  power,  they  are  liable  at  Com- 
mon Law  for  such  damage,  even  though  there 
have  been  no  negligence.  (See  Hammock  v. 
White,  11  C.  B.  (N.  S.)  588 ;  Vaughan  v. 
Toff  Ry.  Co.,  5  Hurl  &  Norm.  679;  Jones  v. 
Festiniog  Ry.  Co.,  L.  R.  3  Q.  B.  733 ;  Smith  v. 
London  &  S.  W.  Ry.  Co.,  L.  R  5  C.  P.  98 ; 
6  C.  P.  (Ex.  CL)  14.)    1284. 

Where  there  has  been  a  neglect  of  duty, 
and  an  accident  has  happened,  and  there  is 
a  reasonable  probability  that  the  accident 
arose  from  the  neglect  of  duty,  it  is  a  question 
for  the  jury,  or,  if  there  is  no  jury,  for  the 
judge  sitting  as  a  jury,  to  determine  whether 
the  accident  did  arise  from  the  neglect  of 
duty,  and  whether  therefore  the  party  guilty 
of  the  neglect  of  duty  is  responsible  for  the 
accident  {WiUiama  v.  Great  Western  Ry, 
Co.,  L.  R  9  Ex.  157.)    1286. 
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If  an  act  is  done  upon  any  part  of  a  high-  Pabt  IV. 
way  which  is  not  a  part  of  the  reasonable  user  Cap.  l 
of  it,  and  which  has  the  effect  of  endanger- 
ing  its  use  to  others,  and  damage  results  from 
such  act  in  the  course  of  a  lawful  user  of 
the  highway,  an  action  wiU  lie  for  such 
damage.  {Harris  v.  Mobba,  L  R.  3  Ex.  D. 
268,271.)    1285a. 

If  knowledge  of  the  existence  of  a  cause  cuii»bie 

^  ignorance  of 

of  mischief  makes  persons  responsible  forjjg^^' 
the  injury  it  occasions,  they  are  equally  re- 
sponsible when  ignorance  of  its  existence  is 
attributable  to  their  culpable  negligence. 
(Mersey  Docks  Trustees  v.  Oihbs,  L.  R.  1 H.  L. 
93 ;  11  H.  L.  Cas.  686.)  But  they  are  not  re- 
sponsible for  an  accidental  cause  of  mischief 
not  attributable  to  their  culpable  negligence. 
(Carstai/rs  v.   Taylor,  L.  E.    6    Ex.    217.) 

1286. 

Where  a  person  is  injured  by  the  neglect  ^^^  ""• 
of  another,  the  latter  is  liable,  though  the  ^^^"^  *** 
neglect  be  unwilful  and  unknown  to  him.  <^*»*^®*^^ 
{Humphries  v.   Covins,  L.  R  2  C.  P.  D. 
239.)    1287. 

A  corporate  body  authorized  to  perform  a  uabiutyof 

,  a  oorporata 

public  work,  and  to  receive  tolls  m  respect  ^»dy. 
of  it,  is  liable  for  injuries  arising  from  the 
improper  performance  of  the  work ;  and  the 
tolls  must  answer  the  liability,  though  the 
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P^T  IV.  corporate  body  itself  derives  no  profit  from 

Cap.  l    the  tolls.    {Mersey  Docks  Trustees  v.  O^Jtbs, 

L.  E.  1  H.  L.  93;  11  H.  L.  Cas.  686;  Fare- 

man  v.  Mayor  of  Canterbury,  L.  R  6  Q.  B. 

214.)    1288. 

Liability  of      Where  persons  receive  tolls  or  money  for 

penona  for  ^  *' 

ofp^1i5SSS®  affording  a  standing  place  for  cattle,  they  are 
^^thSy  priDQ^  facie  liable  to  the  owners  of  the  cattle, 
are  paid,      jj  ^j^^  placc  is  not  a  safe  place  for  the  pur- 
pose, as  where  there  is  a  spiked  railing  round 
a  statue,  and  a  cow  injures  itself  in  attempt- 
ing to  jump  over  the  fence.    [Lax  v.  Cor- 
'poratwti  of  Darlirigton,  L.R.  5  Ex.  D.  (Ap.) 
28.)    1288a. 
f(»«OT^^        Where  two  or  more  persons  are  liable  to 
be  jointly  sued  for  an  injury  resulting  from 
their  common  act,  each  is  responsible  for  the 
entire  injury.    (Ad  Torts,  430.)    1289. 
No^gence       A  pcrson  cauuot  sue  for  an  injury  of  which 
p***"*"'-     the  negligence  or  the  hazardous  and  needless 
or  not  absolutely  needful  act  of  himself  or  a 
person  actually  or  constructively  employed  by 
him  or  acting  for  him  has  been  the  proximate 
cause.    But  although  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  and 
that  negligence  may  have  contributed  to  the 
injuiy,  yet  that  will  not  prevent  his  recovering 
in  respect  of  the  negligence  of  the  defendant, 
if  the   defendant   might   by  ordinary  care 
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have  avoided  the  injury.     (Ad.  Torts,  95 ;  I*abt  iv. 
Broom  Com.  103, 667 ;  Rose.  521 ;  Witherby  v.    Caf.  l 
Regent's  Canal  Co,,  12  C.B.  (N.S.)2;  SJcelton 
V.  London  &  N.  W.  Ry.  Co,,  L.  R.  2  C.  P. 
631 ;  Fordham  v.  London,  Brighton^  <&  S. 
C,  Ry,  Co.,  L.  R.  3  C.  P.  368 ;  Adama  v. 
Lancashire,  Ac,  By,  Co,,  L.  R  4  C.  P.  739. 
See  Burrows   v.   March    Gas  <£  Coke  Co,, 
L.  R.  5  Ex.  67 ;  7  Ex.  (Ex.  Ch.)  96 ;  Arm- 
strong V.  The  Lancashire,  Jkc,  Ry,  Co,,  L,  R 
10  Ex.  47 ;  Radley  v.  Londcm  dt  K  W,  Ry, 
Co,,  L.  R.  1  Ap.  Cas.  754.)    1290. 
Where  a  person,  with  the  assent  of  a  injury  to  a 

penon  OS- 
station  master,  assists  the  railway  servants,  ■*»*^fir»'i- 

»  •'  '  way  ser- 

in order  to  save  delay  in  the  delivery  of  his  ^^^^ 

own  goods,  and  in  doing  so  is  injured  hy  the 
negligence  of  the  railway  servants,  the  com- 
pany are  liable.  {Wright  v.  London  &  N. 
W.  Ry,  Co,,  L.  R.  1 Q.  B.  D.  (Ap.)  252.)  1291. 

Where  a  person  performs  a  gratuitous  Negiigenco 
service  for  another  (as  by  driving  him),  such  gjjj^j*^ 
person  is  only  liable  for  gross  negligence  on 
his  part.     {Moffatt  v.  Bateman,  L.  R  3  P.  C. 
115.)    1292. 

The  remedy  for  a  public  or  common  nui-  J"^^*'^"* 
sance  is  by  indictment.    And  no  one  can''"^'*^- 
have  an  action  for  an  injury  from  a  public 
nuisance,  unless  he  has  sustained  some  par- 
ticular damage  to  himself,  distinct  in  its 
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Paet  IV.  nature  from  the  general  injury  to  the  public ; 
Cap.  I.'  otherwise  there  would  be  a  danger  of  a 
multiplicity  of  actions.  And  the  plaintiff 
in  such  a  case  sues  for  that  damage,  and 
not  for  the  breach  of  duty.  (Ad.  Torts,  2nd 
ed.  144-5  ;  Broom  Com.  93-5, 638, 642, 694 ; 
WinterboUom  v.  Lord  Derby,  L.  R  2  Ex. 
316 ;  Benjamin  v.  Storr,  L.  R.  9  C.  P.  400.) 

1293. 

^^SSient^     Where  a  person  is  under  an  agreement 
^a^fuSirf  to  do  an  act  at  a  future  time,  and  in  the 
meantime  he  does  an  inconsistent  act  which 
renders  him  incapable  of   performing  his 
agreement,  he  is  liable  to  an  action  as  soon 
as  he  does  such  inconsistent  act    (Broom 
Com.  107 ;  Chit.  Con.  643.)    1294. 
JJJJ^^       Where  a  person  enters  into  a  contract  to 
Ss^Sy  a  do  a  work,  according  to  the  specification  of 
^^^     an  engineer,  showing  the  mode  in  which  the 
work  was  to  be  done,  and  it  turns  out  that 
the  work  cannot  be  done  in  the  way  indicated 
in  the  specification,  and  in  consequence  of 
this  the  contractor  is  a  great  loser,  it  has 
been  held  that  he  must  bear  the  loss ;  for 
that  there  was  no  implied  warranty  on  the 
part  of  the  person  for  whom  the  work  was 
done,  that  it  could  be  done  in  the  way  indi- 
cated, and  the  contracting  party  ought  to 
have  satisfied  himself,  before  he  entered  into 
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the  contract,  that  the  work  could  be  done  in  ^^  jy* 

Tit.  II. 

that  way.    {Thorn  v.  Mayor,  c&c,  ofLimdon^    Cap.  i. 
L.  R.  9  Ex.  163;  10  Ex.  (Ex.  Ch.)  112;  1 
Ap.  Cas.  120.)    1296. 

If  judges  and  judicial  officers  of  Courts  of  j^{^**' 
limited  jurisdiction  exceed  their  authority,  **®®®'"- 
and  thereby  cause  injury  to  another,  they 
are  amenable  to  an  action  for  damages; 
unless  they  have  a  prima  facie  jurisdiction 
in  the  matter,  and  had  neither  the  know- 
ledge of  their  want  of  actual  jurisdiction, 
nor  the  means  of  knowledge  of  that  fact  of 
which  they  ought  to  have  availed  themselves. 
But  if  the  act  done  is  within  their  authority, 
though  based  on  an  erroneous  judgment, 
they  are  not  liable  to  an  action.  (Ad.  Torts, 
457-9 ;  Broom  Com.  99,  102,  702-3 ;  Eosc. 
599.)    1296. 

An  infant  is  liable  to  an  action  for  a  tort  Liabiity  of 

Infanta  for 

unconnected  with  a  contract  by  him.    (2  **^^- 
Ste.  Com.  314 ;  Ad.  Torts,  731-2 ;  Chit.  Con. 
143 ;  Ad.  Con.  937;  Barnard,  app.,  Haggis, 
resp.,  14  C.  B.  (N.  S.)  45 ;  Crompton,  J.,  in 
BarOett  v.  WeUs,  1  Best  &  Sm.  842.)    1297. 
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CHAPTER  II. 

OF  THE  DIFFERENT   KINDS  OF   ACTIONS;   OF 
JODQMENT;  AND  OF  DAMAGES. 

I.   The  different  kirids  of  Actions  (a). 
Pabt  ly.  Actions  used  to  be  divided  into  three  classes 

Tit.  II.  ,       .      ,      T.     t 

Gap.  II.  — ^real,  personal,  and  mixed.  Real  actions. 
Division  of  which  relate  to  real  properly,  were  by  the 
"^'''^  Stat.  3  &  4  Will.  IV.  c.  27,  reduced  to  three 
— writ  of  right  of  dower,  dower  unde  nihil 
habet,  and  quare  impedit ;  and  by  the  Com- 
mon Law  Procedure  Act,  1860,  these  writs 
were  abolished,  and  the  plaintiff  who  wished 
for  the  relief  formerly  sought  by  them  might 
commence  his  action  by  writ  of  summons  in 

(a)  AlUiough  a  new  course  of  procedure  has  been 
framed  under  the  Judicature  Acts,  it  will  be  expedient 
(as  a  matter  of  historical  explanation,  if  nothing  more) 
to  know  something  of  the  distinctions  noticed  under  this 
head,  as  the  books  are  full  of  them.  At  the  same  time 
it  must  be  borne  in  mind  that  the  present  work  is  one 
on  Jurisprudence,  and  not  on  Pleadings  and  Practice. 
How  far  the  distinctions  here  noticed  still  subsbt,  the 
Author  will  not  venture  to  state.  He  thought  the  bett 
course  was  to  put  them  in  the  past  tense. 
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an  ordinary  action,  and  on  such  writ  endorse  ^^^  rv. 

•^  Tit.  II. 

a  notice  that  he  intended  to  declare  in  dower,  Gaf.  n. 


or  for  free-bench,  or  in  quare  impedit,  as  the 
ease  might  be.  Mixed  actions  were  also 
abolished,  except  the  action  of  ejectment, 
which  is  termed  by  some  a  Jnixed  action, 
and  by  others  a  real  action.  (Broom  Com. 
113 ;  3  Ste.  Com.  447-8,  481.)  1298. 
Personal   actions   are    those    which  are  Penonai 

actions 

brought  for  the  recovery  of  goods  and  chat- 
tels, or  for  damages  in:  respect  of  breaches 
of  contract,  or  in  respect  of  torts.  .1299. 
Personal  actions  are  divided  into— 

I.  Actions  ex  contractu,  or  in  contract,  in 
which  the  cause  of  action  springs  directly  out 
of,  or  is  founded  upon,  contract.  :1300. 

II.  Actions  ex  delicto,  or  of  tort,  in  which 
the  cause  of  action  is  founded  upon  a  wrong, 
independent  of  contract.  (Broom  Com.  113*- 
114;  Sm.  Action,  42-3;  3  Ste.  Com.  449.) 

130L    . 

1.  Actions  on  contract  were  divisible  into  ActionB  ex 

contractu. 

assumpsit  (which  was  included  by  some  in 
trespass  on  the  case),  debt,  covenant,  account, 
and  scire  facias.  Detinue  was  classed  by 
some  writers  among  actions  on  contract,  but 
by  others  it  was  treated  as  an  action  of  tort, 
and  will  be  so  considered  in  a  subsequent 
page.     (Broom  Com.  114;  Sm.  Action,  44; 
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^^  ^'  Selw.  660 ;  3  Ste.  Com.  449.    See  Brycml 
Cai^.il  v.  flerJere,  L.  R.  3  C.  p.  D.  (Ap.)  389.)  1302. 


Action  of  On  breach  of  a  promise  made  verbally,  or 
^r^  made  in  writing,  but  not  by  deed,  and  on 
breach  of  a  promise  implied,  but  not  on  a 
deed,  an  action  on  the  case,  upon  the  as- 
sumpsit or  undertaking  of  the  defendant, 
.  which  was  called  an  action  of  assumpsit,  or 
more  commonly,  an  action  on  promises,  might 
be  brought  for  the  recovery  of  damages  in 
respect  of  the  breach  of  such  promise.  But 
where  the  promise  was  by  deed  an  action  of 
assumpsit  would  not  generally  lie,  because 
an  action  of  covenant  was  then  the  proper 
remedy.  And  to  support  an  action  of  as- 
sumpsity  it  was  essential  that  the  promise 
should  be  founded  on  a  sufficient  considera- 
tion ;  such  as  that  of  benefit  to  the  defendant 
or  a  third  person,  or  of  damage  or  loss  sus- 
tained by  the  plaintiff  at  the  request  of  the 
defendant.  (3  BL  Com.  168,  162;  3  Ste, 
Com.  453,  520 ;  Selw.  c.  4 ;  Sm.  Action,  c.  3  ; 
Sm.  Con.  423-4.)  1303. 
^""^M-         The  implied  contracts  on  which  an  as- 

contractB  on 

]Ji^^4    sumpsit  was  usually  brought  were  these :  1. 

™ught.  An  implied  contract  to  pay  for  work  done, 
services  rendered,  or  materials  supplied. 
This  was  called  an  assumpsit  on  a  quantum 
meruit.    2.  An  implied  contract  to  pay  a 
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person  for  goods  bargained  and  sold,  or  ^J:^!^' 
goods  sold  and  delivered  3.  An  implied  Cap.  if. 
contract  to  hand  over  to  a  person  money 
had  and  received  for  his  use.  4.  An  implied 
contract  to  repay  money  lent  to  another, 
or  money  expended  for  him.  5.  An  implied 
contract  to  pay  money  due  on  an  account 
stated.  The  assumpsit  in  this  case  was 
called  an  assumpsit  on  an  insimul  compu- 
tassent,  because  it  proceeded  on  the  fact 
that  the  parties  had  stated  their  accounts 
together.  6.  An  implied  contract  on  the 
part  of  a  person  who  undertook  any  employ- 
ment, trust,  or  duty,  that  he  would  perform 
it  with  integrity,  diligence,  and  skilL  (3 
Bl.  Com.  158,  162-6 ;  Selw.  43,  69 ;  Wms. 
Plead.  51-2 ;  Sm.  Action,  45 ;  Broom  Com. 
114.)    1304. 

An  action  would  lie  for  money  had  and 
received  in  various  cases  where  a  person  had 
received  money  which  he  was  not  justly  en- 
titled to  retain.  It  would  lie  where  money 
was  paid  under  a  mistake  of  fact,  not  when 
it  was  paid  under  a  mistake  of  law  only.  It 
would  also  lie  for  money  paid  upon  a  con- 
sideration which  failed,  or  for  money  obtained 
through  extortion,  oppression,  imposition, 
deceit,  or  trespass,  or  under  an  illegal  con- 
tract, whilst  it  was  executory,  or  where  the 

B  B 
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Part  IV.  plaintiff  did  not  stand  in  pari  delicto.     (Ad. 

Tit  II  r  \ 

Cap',  ii.   Con.  27-33 ;  2  Sm.  L.  C.  358-9,  364,  367 ; 
AtkiTisoTi  V.  Detiby,  6  Hurl.  &  Norm.  778 ; 
7  Hurl.  &  Norm.  934  ;  Kitchin  v.  Hawkma, 
L.  R.  2  C.  P.  22 ;  Great  Western  Ry.  Co.  v. 
Sutton,  L.  E.  4  H.  L.  226 ;  i\reimK  v.  Tom- 
linson,  L.  R.  6  C.  P.  406.)    1806. 
d^t?"  ^'         ^^  ^  matter  of  record  rendered  a  sum  cer- 
tain payable  by  the  one  party  to  the  other, 
payment  might  be  enforced   either  by  aii 
action  of  debt  or  by  a  scire  facias.    (Sm. 
Con.  423.)    And  whenever  a  sum  which  was 
ascertained,  or  capable  of  being  ascertained 
by  calculation,  was  due  on  simple  contract, 
or  on  bond  or  other  specialty,  or  in  some 
other  way,  in  respect  of  a  direct  and  imme- 
diate liability  by  a  debtor  to  a  creditor,  such 
sum  might  be  recovered  by  an  action  of 
debt.    This  action  was  only  applicable  to 
the  recovery  of  the  specific  amount  due,  with 
nominal  damages  for  its  detention,  and  not 
for  the  recovery  of  damages  in  respect  and 
in  lieu  of  the  sum  due.     (3  Bl.  Com.  154-5  ; 
3  Ste.  Com.  449;  Sm.  Action,  c.  3;  Selw. 
c.  13;  Broom  Com.  115;  Sm.  Con.  423.) 

1306. 

Acticn  of        The  action  of  account  became  almost  ob- 

:u!count. 

solete.    (Sm.  Con.  424.)    1307. 
t^ZoL        In  the  case  of  a  contract  expressed  in,  or 
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implied  on,  a  deed,  the  remedy  was  by  action  ^«t  i v. 
of  covenant  for  the  recovery  of  damages  pro-   Cap.  ii. 
portionate  to  the  injury  sustained,  unless  the  ~ 
contract  was  for  the  payment  of  a  liquidated 
sum,  for  which  the  plaintiff  might,  if  he  pre- 
ferred it,  maintain  an  action  of  debt.    (3  Bl. 
Com.  156-7 ;  3  Ste.  Com.  449  ;  Selw.  c.  12 ; 
Sm.  Action,  c.  3 ;  Sm.  Con.  424? ;  Broom  Com. 

119.)    1308. 
Tlie  remedy  by  writ  of  scire  facias  would  sciw  facias. 

lie  only  upon  a  record,  and  required  the  de- 
fendant to  show  cause  why  the  party  bring- 
ing it  should  not  have  advantage  of  such 
record.  (Sm.  Con.  422 ;  Sm.  Action,  239 ; 
Wharton.)    1309. 

II.  Actions  ex  delicto,  or  founded  on  tort,  Actions  ex 

delicto. 

were  trespass,  case,  trover  and  conversion 
(which  was  a  species  of  action  of  trespass  on 
the  case),  and  replevin.  And,  as  already 
mentioned,  according  to  the  classification 
adopted  by  some  writers,  detinue  might  be 
classed  with  actions  on  tort.  (See  supra, 
par.  1302.)     1810. 

In   its    most    extensive    sense,    trespass  Action  of 

treflpaas  and 

si<?nifies  any  offence  against  law,  whether  tresptuw  on 

^  ^  •'  ®  '  the  caae. 

divine  or  human.  In  a  narrower  sense,  it 
signifies  any  injury  to  person,  character,  or 
property,  which  is  redressed  by  the  muni- 
cipal law.    Where  an  injury  to  the  real  or 

BB  2 
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^r  ^'^  t7*  P^^'^^^^^  property  of  another,  or  to  his  per- 
Cap.  II.   son   or  character,  was  caused  directly  and 
immediately  by  the  act  of  the  defendant, 
an  action  of  trespass  was  the  appropriate 
remedy.      But  where   such  an  injury  was 
caused   mediately  and    consequentially  by 
the   act   of  the  defendant,  or  where  that 
which  was  injuriously  adected  was  not  cor- 
poreal, so  that  the  idea  of  force  was  inappli- 
cable, an  action  of  trespass  on  the  case  (or 
"  case,"  as  it  was,  for  brevity,  usually  called) 
was  the  proper  remedy.   This  was  the  leading 
distinction,  but  it  was  often  very  refined  and 
difficult  of  application.    The  action  of  tres- 
pass was  always  for  an  injury  supposed,  iu 
contemplation  of  law,  to  be  accompanied 
with  violence,  and  for  this  reason  was  usually 
called  trespass  vi  et  armis.     Redress  was 
obtained  in  the  shape  of  damages.    (Wms. 
Plead.  62 ;  3  Bl.  Com.  153,  208 ;  3  Ste.  Corn. 
450-1 ;  Sm.  Action,  c.  3;  Broom  Com.  119— 
20.)    13U. 

WTiere  there  was  only  a  direct  injury  to 
land,  the  remedy  was  by  an  action  of  tres- 
pass; but  where  there  was  a  direct  injury, 
and  also  a  consequential  damage  to  land,  the 
party  aggrieved  might  sue  either  in  trespass 
or  in  case.  (Broom  Com.  752 ;  Sm.  Action, 
43.)    1312. 
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Where  goods   were  wrongfully  removed,  I^^Rt  iv. 
an  action  might  be  maintained  by  the  per-   Gap.  if. 


son  who  was  in  actual  possession  of  them  Trespass  for 

•L     1  ,         ,.  .  i»   .1  •      removal  of 

or  had  a  constructive  possession  of  them  in  goods. 
respect  of  a  vested  right  to  them.    This  was 
termed  trespass  de  bonis  asportatis.     (Ad. 
Torts,  183 ;  Broom  Com.  121-2, 776-7 ;  Rose. 
602-3.)    1313. 

One  tenant  in  common  could  not  maintain 
trespass  against  another  tenant  in  common, 
for  cutting,  in  due  season,  and  carrying  away 
the  whole  of  the  crop.  (Jacobs  v.  Seward, 
L.  R  4  C.  P.  328 ;  5  H.  L.  464.)    1314. 

Where  a  person  has  wrongfully  converted  Action  of 

^  o         ./  trover  aud 

chattels  to  his  own  use,  either  actually  or^^J®'^*';"* 
constructively,  according  to  the  technical  ^®"^®'^' 
import  of  the  word  conversion,  the  person 
who  had  an  absolute  or  qualified  property 
in  them,  and  had  the  right  of  possession  as 
against  him,  might  bring  an  action  of  trover : 
which  was  originally  applicable  only  to 
chattels  detained  by  one  who  had  found 
them,  or  come  lawfully  to  the  possession  of 
them,  and  which  was  sometimes  called  an 
action  for  conversion,  or  of  trover  and  con- 
version. (Broom  Com.  121,  771-2;  Eosc. 
631,  637-8 ;  Burrowghes  v.  Bayne,  5  Hurl. 
&  I^orm.  296.)  But  the  judgment  in  this 
action   was   for    the    recovery  of  damages 


trnf^ilfmii 
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PabtIV.  only,  equal  to  the  value  of  the  chattels. 

Tit.  IL 

Cap.  ii.  not  for  the  recovery  of  the  specific  chattels. 
(3  Bl.  Com.  162-3;  3  Ste.  Com.  515- 
517 ;  Selw.  c.  38 ;  Mayne,  203 ;  Eosc.  646.) 

1316. 

The  gist  of  the  action  of  trover  did  not 
consist  in  the  wrongful  taking,  as  in  the  case 
of  trespass  de  bonis  asportatis,  but  in  the 
conversion.  (Broom  Com.  776 ;  Mayne,  203 ; 
Rose.  640.)    1316. 

A  conversion  is  an  asportation  or  disposal 
of  a  chattel  for  the  use  of  the  defendant  or 
some  other  person,  or  an  assertion  of  right 
to  the  dominion  over  it  by  the  defendant, 
and  a  refusal  to  deliver  it  up  at  all,  or 
except  on  conditions  which  the  defendant 
has  no  right  to  impose,  or  a  wilful  destruc- 
tion of  it,  or  a  detaining  it  so  as  to  deprive 
the  owner  of  the  dominion  over  it.  (Ad. 
Torts,  183-7;  Broom  Com.  774-6;  Rose. 
640-644;  Bwrroughes  v.  Bayne,  5  Hurl.  & 
Norm.  296;  PUlot  v.  WUktmon,  2  Hurl. 
&  Colt.  72,  345  ;  Johnson  v.  Stear,  15  C.  B. 
(N.  S.)  330.  See  Fowler  v.  HoUim,  L.  R.  7 
Q.  B.  (Ex.  Ch.)  616;  7  H.  L.  757; 
England  v.  Cowley,  L.  R.  8  Ex.  126  ;  Hiart 
V.  BoU,  L.  R  9  Ex.  86.)    1317. 

The  recovery  of  judgment  in  an  action  of 
trover  operated  as  a  transfer  of  the  property 
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in  the  goods  from  the  plaintifiF  to  the  de-  ^^''JJ^- 
fendant.    (Ad.  Torts,  219 ;  Broom  Com.  776.)   Cap.  ii. 

1318. 

Substantial  damages  were  recoverable  in 
trover  for  wrongfully  assuming  a  dominion 
over  the  chattels  of  another,  even  though  no 
pecuniary  damage  might  have  been  sustained. 
(Ad.  Torts,  231.)    1819. 

In  actions  for  the  conversion  of  chattels, 
the  full  value  of  the  chattels  at  the  time  of 
the  conversion  was  in  general  the  measure  of 
the  damages.  But  if  special  damage,  as  the 
necessary  consequence  of  the  conversion,  had 
been  sustained  and  was  claimed,  an  amount 
far  exceeding  the  value  of  the  goods  might 
often  be  recovered.  And,  on  the  other  hand, 
if  the  goods  had  been  tendered  and  received 
back  after  action,  the  plaintiff  might  proceed 
in  the  action  for  the  actual  damage  (if  any) 
and  his  costs.  (Ad.  Torts,  231,  234-5; 
Majnae,  203-217;  Edmondaon  v.  Nuttcdl, 
17  C.  B.  (N.  S.)  280.)    1820. 

Eeplevin  is  the  re-deliveiy  or  restitution  Action  of 

repleviii. 

of  goods  wrongfully  taken  from  any  person 
having  absolute  or  qualified  property  in  them. 
It  is  almost  exclusively  confined  in  practice, 
however,  to  the  re-delivery  of  things  taken 
by  way  of  distress  for  rent  or  for  damage 
feasant,  that  is,  damage  done.    1821. 
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PabtIV.  Replevin  was  formerly  effected  by  the 
Cap.  XL  sheriff  and  his  deputies,  who  were  called 
"replevin  clerks.  But  replevin,  in  the  case 
of  distress,  is  now  effected  by  the  County 
Court.  This  re-delivery  usually  takes  place 
before  any  action  is  brought  for  the  resti- 
tution of  the  goods.  They  are  re-delivered 
to  the  owner  on  his  demanding  their  resti- 
tution, as  if  he  had  succeeded  in  an  action 
for  that  purpose :  but  he  gives  a  bond  with 
sureties,  or  makes  a  deposit  of  money  to 
secure  the  commencement  and  prosecution 
of  an  action  of  replevin  by  him,  as  if  they 
had  not  been  re-delivered.  This  is  for  the 
purpose  of  trying  the  right  to  take  them,  and 
to  secure  the  return  of  the  goods  to  the  per- 
son who  took  them,  in  case  the  taking  of 
them  should  not  appear  to  have  been  wrong- 
ful.   1322. 

Upon  the  action  of  replevin  being  brought 
by  the  owner  (who  is  called  the  replevisor) 
from  whom  the  goods  were  taken,  and  to 
whom  they  have  been  re-delivered,  the  de- 
fendant, or  distrainor,  who  took  the  chattels, 
either  makes  avowry  (i.e.,  he  avows  taking 
the  distress,  in  his  own  right  or  in  right  of 
his  wife,  and  sets  forth  the  reason  of  it^  as 
for  rent  in  arrear,  damage  done,  or  other 
cause) ;  or  else  he  justifies,  in  right  of  another 
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person,  as  the  bailiff  or  servant  of  such  other  P-^Rt  fV- 

^  Tit.  II. 

person ;  in  which  case  he  is  said  to  make  Cap.  ii. 
cognisance,  because  he  acknowledges  the 
taking,  but  insists  that  such  taking  was  le^al, 
as  he  acted  by  the  command  of  a  person  who 
had  a  right  to  distrain.  And  on  the  truth 
or  merits  of  this  avowry  or  cognisance,  the 
cause  is  determined.  (See  3  Bl.  Com.  145- 
150;  3  Ste.  Com.  510-511;  Selw.  c.  32; 
Chit.  Archb.  1013;  Broom  Com.  122;  19  &  20 
Vict.  c.  108,  s.  63,  65,  66 ;  C.  L.  Pro.  Act, 
1860   (23    &   24  Vict.  c.  126),  s.   22-24.) 

1323. 

Where  chattels  were  unjustly  detained,  Action  of 

•'  •'  '  detinue. 

although  the  original  taking  of  them  was 
not  unlawful,  an  action  of  detinue  might  be 
brought  to  recover  them,  or  the  value  of 
them.  It  was  necessary,  however,  that  they 
should  be  capable  of  being  ascertained  with 
certainty ;  so  that  money  or  com,  not  con- 
tained in  a  bag  or  chest,  or  otherwise  capable 
of  being  distinguished  from  other  property  of 
the  same  kind,  could  not  be  the  subject  of 
this  action.  The  plaintiff  must  have  had  aii 
absolute  or  qualified  property  in  them ;  and 
the  defendant  must  have  come  lawfully  into 
possession  of  them,  as  either  by  delivery  of 
them,  or  by  finding  them.  The  defendant 
had  the  option  of  giving  up  the  chattel,  or  of 

BBS 
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PjH"  jy*  paying  the  value,  i.e.,  the  highest  price  of  it 
Cap.  XL  in  the  market  at  any  time  during  its  deten- 
tion,  together  with  damages  for  its  detention, 
unless  the  Court  or  a  judge,  on  the  applica- 
tion of  the  plaintiff,  ordered  that  execution 
should  issue  for  the  chattel,  and  that,  if  the 
chattel  could  not  be  found,  a  distress  should 
be  levied  upon  the  defendant's  lands  and 
goods  until  he  surrendered  it,  or,  at  the 
option  of  the  plaintiff,  that  the  assessed  value 
of  the  chattel  should  be  made  by  the  sheriff 
of  the  defendant's  goods.  (3  Bl.  Com.  151  ; 
3  Ste.  Com.  513-514;  Selw.  660-663;  Sm. 
Action,  43;  Sm.  Con.  418;  Wms.  Plead. 
238;  Broom  Com.  117;  Ad.  Torts,  300; 
Eosc.  659 ;  C.  L.  Pro.  Act,  1854  (17  &  18 
Vict.  c.  125),  s.  78.)    1824. 


Action  of         When  a  person  entitled  to  land  has  a  right 

cjoctmont. 

of  entry,  he  may  take  possession,  provided 
he  does  so  in  a  peaceable  manner,  without 
force.  But  if  the  right  of  entry  is  not  clear, 
or  the  person  in  possession  is  an  obstinate 
man,  it  is  best  to  proceed  by  ejectment. 
(Chit.  Archb.  951 ;  Cole  Eject.  66-71 ;  Ad. 
Con.  366.)    1326. 
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An  ejectment  is  the  ordinaiy  mode  in  ^J^IY- 
which  the  title  to  lands  and  tenements  is  Cap.  II. 
tried  (though  not  conclusively  and  finally), 
and  the  possession  recovered,  in  cases  where 
the  party  claiming  title  has  a  right  of  entry, 
whether  such  title  be  to  an  estate  in  fee,  in 
tail,  fbr  life,  or  for  years.  An  ejectment 
will  not  lie  for  an  incorporeal  hereditament 
alone.  It  was  formerly  a  fictitious  proceed- 
ing, but  the  procedure  is  now  entirely  altered. 
The  plaintiff  may  recover  damages  in  respect 
of  the  mesne  profits  which  the  defendant 
has  wrongfully  received.  But  he  cannot  re- 
cover any  rents  and  profits,  except  for  the 
last  six  years.  (Cole,  1-8, 77, 91, 684-5 ;  3  Bl. 
Com.  199-206  ;  3  Ste.  Com.  481, 683-6, 690 ; 
Sm.  Action,  c.  18;  Selw.  691-8,  705 ;  Broom 
Com.  736-8,  744-5 ;  Rose.  628-631 ;  C.  L.  . 
Pro.  Act,  1852  (15  &  16  Vict.  c.  76),  s.  168- 

221.)    1326. 


There  is  one  species  of  action  of  trespass  Action  of 
which  may  be  naturally  mentioned  Jiere.  j^'^^^^^^ 
Every  unwarrantable  entry  on  the  soil  of*"^' 
which  another  is  in  possession,  whether  such 
entry  is  by  a  pei*son  himself  or  by  his  cattle, 
and  whether  it  is  productive  of  any  actual 
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p^  nr.  specific  damage  or  not,  is  temed  a  trespass 
Cap. II.  by  breaking  his  close;  and  the  action  for 
this  wrong  was  called  an  action  of  trespass 
quare  clausum  fiegit ;  for  every  man's  land 
is,  in  the  eye  of  the  law,  enclosed  and  set 
apart  from  his  neighbour's,  either  by  a  visible 
and  material  fence,  or  by  an  invisible  ideal 
boimdary,  existing  only  in  contemplation  of 
law,  as  when  one  man's  land  adjoins  to 
another  in  the  same  field.  (3  BL  Com.  209 ; 
3  Ste.  Com.  487-490;  Selw.  1296;  Broom 
Com.  747.)    1827. 

In  the  popular,  well-understood  sense  of 
the  term,  a  person  is  not  justified  in  carrying 
on  fox-hunting  as  a  sport  over  the  land  of 
another  against  his  will.  {Patd  v.  Sv/mmer- 
Aa2/C8,  L.  R  4  Q.  B.  D.  9.)    1327a. 

In  respect  of  the  mere  violation  of  the 
plaintifiTs  right,  he  is  entitled  to  recover  at 
least  nominal  damages;  and  in  respect  of 
any  specific  damage,  he  is  entitled  to  further 
or  special  damages.  (Broom  Com.  747; 
Mayne,  3,  4.)    1328. 

If  a  person  grants  a  right  of  way  over 
his  field  to  another,  and  then  places  across 
the  way  an  obstruction  not  allowing  of  easy 
removal,  the  grantee  may  go  round  to  connect 
the  two  parts  of  his  way  on  each  side  of  the 
obstacle  over  the  grantor's  land,  without 
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trespass.    {Sdhy  v.  NeUlefold,  L.  R  9  Ch.  Pabt  iv. 

Ap.  Ill,  114)     1329.  Cap!  II. 

To  maintain  an  action  for  trespass  qiL  cl. 
fr.  the  plaintiff  must  Have  been  in  actual 
possession  (by  himself,  whether  as  owner  or 
as  tenant,  or  by  his  servant  or  agent),  either 
at  the  time  of  the  trespass,  or  by  relation  to 
that  time,  as  in  the  case  of  an  heir,  who, 
after  entry,  might  sue  for  a  trespass  com- 
mitted after  the  accrual  of  his  right  and 
before  entry.  But  a  reversioner  was  not 
without  remedy  in  respect  of  a  permanent 
iDJury  to  his  reversion ;  for  he  might  sue  in 
case,  though  not  in  trespass.  (Broom  Com. 
747, 750 ;  Selw.  1298 ;  Rose.  606-8.)    1330. 


In  actions  against  the  sheriff,  not  only  Action 
must  there  have  been  a  wrong,  but  actual  ■^«^^- 
damage  to  the  plaintiff  must  have  been 
thereby  occasioned,  in  order  to  entitle  him  to 
recover.  (Stwiaon  v.  Fmmham,  L.  R  7  Q.  B. 
175.)  And  hence  an  action  cannot  be  main- 
tained against  a  sheriff  for  negligence  in  not 
levying  under  a  fi.  fa.,  where,  from  the  cir- 
cumstances, the  probability  is,  that  had  he 
levied,  no  benefit  would  have  resulted  to  the 
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^jjiiT  rv.  plaintiff,  and  therefore  it  is  doubtf al  whether 
Cap.  il  he  Sustained  any  damage  by  the  negligence. 

(Hobsan  v.  Thell/usan,  L.  R.  2  Q.  B.  642 ; 

Dennis  v.   Whetham,  L.  E.  9  Q.  B.  345.) 

183L 

IL  Judgment. 

oJ^IS^'i,       Where  a  judgment  has  been  obtained, 

thT^^L'lf  whether  in  a  matter  of  contract  or  in  a 

^        matter  of  tort,  the  canse  of  action,  whether 

against  the  same  or  another  party,  becomes 

merged  and  changed  into  a  matter  of  record : 

Judgment    transit  in  rem  judicatam:  and  after  a  jude- 

debto»^*  ment  recovered  against  one  of  two  joint 

tort  foaaore.  (jg|3t;Qj.g  q,.  j^jnt  ^ort  fcasors,  the  other  cannot 

be  sued,  though  no  satisfaction  was  obtained 
from  the  former.  (Broom  Com.  262-4; 
Brinsmead  v.  Harrison,  L.  B.  7  C.  P.  (Ex. 
Ch.)  547 ;  Kendall  v.  Hamilton,  L.  R.  3  C. 
P.  D.  (Ap.)  403;  4  Ap.  Cas.  504.)  1382. 
Judgment        Bv  a  final  judgment  inter  partes,  they  are 

an  estoppel.  ./  *       o 

estopped  or  prevented  from  again  litigating 
the  matter.  But  those  who  are  neither 
party  nor  privy  to  it  will  not  be  affected, 
except  where  it  relates  to  public  matters. 
Nor  will  it  be  of  any  avail  where  it  is  given 
by  a  person  who  is  interested,  or  where  it 
has  been  obtained  by  fraud.    (Broom  Com. 
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265-6;  Rose.  157-160;  Newington  v.  levy,  ^it^JJ^- 
L.  R  6  C.  P.  (Ex.  Ch.)  180.)    1833.  cl^'.  n. 

III.  Damages. 
In  addition  to  the  remarks  incidentally  General 

*'   remarks  on 

made  on  damages,  in  the  course  of  the  pre-  <**»*««»• 
ceding  pages,  some  general  observations  on 
the  same  subject  may  here  be  added.   1334. 

Damages  are  either  general    or  special.  ^2f  ^^^ 
General  damages   are  such  as  the  law  im-  °^"°^»«*'- 
plies.    Special  damages  are  such  as  have 
actually  been  sustained.    (Broom  Com.  823 ; 
Mayne,  815.)    1336. 

All  questions  of  damages  are  for  the  jury ;  M^a^of 
but  it  is. the  province  of  the  judge  to  direct  !^^tion  o? 
them  to  award  damages  according  to  certain  r^SS!*®* 
established  rules,  so  far  as  they  are  appli- 
cable.   (See  Powell,  240-241 ;  Mayne,  337 ; 
Chit.  Con.  793 ;  Ad.  Con.  1047.)    1336. 

Damages  will  be  given  in  every  case  where  ^®S^!f °^ii 
a  plaintiflF  succeeds  in  an  action  for  breach  J^^Ji^J^T**" 
of  a  contract;  but  where  no  loss  is  sustained, 
they  will  be  only  nominal.  But  even  nominal 
damages  are  very  important ;  for,  without  a 
verdict  for  damages,  the  plaiotifif  cannot 
recover  his  costs  of  suit.  (Powell,  262; 
Broom  Com.  607 ;  Chit.  Con.  788 ;  Ad,  Con. 
1048-9.)    1337. 

Where  there  is  a  penalty  and  a  covenant  ^^jJIJ^'^ 

penalty. 
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Part  IV.  in  the  same  deed,  to  secure  the  perfonnance 

Tit.  it. 

Cap.  il  of  an  agreement,  the  party  aggrieved  by  the 
non-performance  may  sue  for  the  penalty  or 
for  damages  under  the  covenant.  But  even 
in  the  former  case,  in  consequence  of  the 
statute  8  &  9  WilL  III.  c.  11,  s.  8,  he  cannot 
recover  a  larger  amount  (not  exceeding  the 
penalty)  than  the  jury  assess  as  the  damages. 
And  where  a  person  sues  on  a  bond  with  a 
penalty  for  securing  perfonnance  of  an  agree- 
ment, he  cannot  recover  a  larger  amount  (not 
exceeding  the  penalty)  than  the  jury  assess 
as  the  damages.  (Ad.  Con.  1070-1072 ;  Chit. 
Con.  7870  1338. 
u*Sd2ted  Where,  on  breach  of  an  agreement,  an 
damages,  ascertained  sum  is  to  be  paid,  that  sum, 
together  with  interest  when  recoverable,  will 
be  the  measure  of  damages,  unless  the  cir- 
cumstances are  such  as  lead  the  Court  to 
the  conclusion  that  such  a  sum  is  really  a 
penalty.  The  construction  of  the  agreement 
will  not  depend  on  the  name  given  in  it  to 
the  sum ;  for  it  may  be  construed  to  be  a 
penalty,  though  expressed  to  be  a  sum  pay- 
able by  way  of  liquidated,  that  is,  ascer- 
tained, damages,  and  not  by  way  of  penalty  ; 
or  it  may  be  construed  to  be  liquidated 
damages,  though  expressed  to  be  a  penalty. 
And  the  circumstances  which  tend  to   ex- 
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tenuate  the  defendant's  conduct,  or  to  throw  ^j^  J7- 

Tit.  IL 

the  blame  partly  on  the  plaintiff,  will  be  Cap.  li. 
taken  into  account  in  mitigation  of  damages. 
(Broom  Com.  607-612;  Powell,  241,  268, 
271 ;  Mayne,  65-8 ;  Ad.  Con.  1072-6 ;  Spar- 
row V.  Paris,  7  Hurl.  &  Norm.  594 ;  Magee 
V.  Lavdl,  L.  R.  9  C.  P.  107.)    1389. 

Where  a  peison  makes  a  contract,  andjj^^lg;^ 
breaks  it,  he  must  pay  the  whole  damage  S^^ 
naturally  resulting,  i.e.,  resulting  and  likely  oontnict. 
to  have  so  resulted  from  such  a  breach  in  the 
ordinary  course  of  things,  or  such  damages 
as  may  be  reasonably  supposed  to  have  been 
in  the  contemplation  of  the  parties.  Thus, 
where  a  person  seUs  a  cow  with  foot  and 
mouth  disease  to  another  person  whom  he 
knows  to  be  a  farmer,  and  the  buyer  places 
the  cow  with  others,  and  they  take  the 
disease  from  her,  and  she  and  they  die  of  it, 
the  seller  is  responsible  for  the  whole  loss. 
But  ordinarily  a  person  wiU  not  be  liable  for 
more  remote  damages.  And  if  the  loss  is  a 
natural  consequence  of  the  breach  by  reason 
of  special  circumstances,  it  must  in  general 
be  shown  that  they  were  known  to  the  de- 
fendant, or  he  must  be  sufficiently  put  upon 
inquiry  to  render  it  incumbent  upon  him  to 
have  made  himself  acquainted  with  them. 
(Broom  Com.  612-613,  625,  629;  Powell, 
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Part  IV.  242-7;  Mayne,  6-«,  14^  et  seq. ;  Chit  Con. 

Cai^.  n.  789 ;  Ad.  Con.  1049,  1050.  See  Wilsan  v. 
NewpoH  Dock  Co.,  4  HurL  &  Colt  232 ; 
Oreat  Western  Ry,  v.  Redmayne,  L.  R.  1 
C.  P.  329 ;  Woodger  v.  Great  Western  -Ry.. 
L.  R  2  C.  P.  318;  Cory  v.  Thames  Iran  Works 
Co.,  L.  R  3  Q.  B.  181 ;  Engell  v.  Fitch,  L.  R. 
3  Q.  B.  314;  4  Q.  B.  (Ex.  Ch.)  659;  Sped- 
ding  v.  ^'evell,  L.  R  4  C.  P.  212 ;  Home  v. 
Midland  Ry.  Co.,  L.  R.  7  C.  P.  583 ;  8  C.  P. 
(Ex.Ch.)131, 144-5;  ElhingerAciien-Gesell- 
schafft  V.  Armstrong,  L.  R  9  Q.  B.473 ;  Brad- 
shavj  V.  Lancashire,<tc.,  Ry.  Co.,  L.  R.  10  C.  P. 
1 89 ;  Baxendale  v.  Londxni,  Ohathamd:  Dover 
Ry.  Co.,  L.  R.  10  Ex.  (Ex.  Ch.)  35 ;  Smith  v. 
Green,  L.  R.  1  C.  P.  D.  92 ;  Simpson  v. 
London  &  N.  W.  Ry.  Co.,  L.  R  1  Q.  B.  D. 
274 ;  Sanders  v.  Stuart,  L.  R  1  C.  P.  D. 
326  ;  Fishery.  The  Val  de  Travers  Asphaite 
Co.,  K  R.  1  C.  P.  D.  511 ;  Randall  v.  Newson^ 
L.  R.  2  Q.  B.  D.  (Ap.)  102 ;  Hydraulic  Co.  v. 
McHaffie,  L.  R  4  Q.  B.  D.  (Ap.)  670.)  (a.) 

(a)  The  case  of  Hotha  v.  Lond.  d:  S.  W.  Ry.  Co,,  L.  B. 
10  Q.  B.  Ill,  ftppean  to  the  writer  to  be  a  lamentable 
dediiion.  The  loss  which  arose  waa  a  natural  result  and 
the  direct  result,  though  not  an  inevitable  result^  of  an  act 
which  was  not  only  a  breach  of  contract  but  a  positiTe 
tort ;  and  it  ought  to  have  been  borne  by  the  company, 
and  not  by  the  plaintiff. 

See  infra,  par.  1348, 1349,  as  to  the  measure  of  damages 
in  cases  of  tort    In  Home  v.  Midland  Ry.  Co.,  L.  R.  7 
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And  even  in  that  case  it  has  been  considered  ^Jt^lY- 

Tit.  II. 

iindecided  whether  he  would  be  liable  for  all   Gap.  Ii. 


or 
stock  sold. 


the  consequences,  without  any  contract  to 
that  effect.  {Elbinger  Actien-Oeadlschafft  v. 
Armstrong,  L.  R.  9  Q.  B.  473.)    1340. 

In  an  action  for  the  non-delivery  or  for  Damage  for 

•'  non-deli- 

the  non-acceptance  of  goods,  stock,  or  shares,  J^JJ^^^" 
purchased,  but  not  paid  for,  the  measure  of  shS^oi 
damages  is  the  difference  (if  any)  between 
the  stipulated  price  and  the  price  for  which 
they  might  have  been  bought  at  the  time  of 
the  breach  of  contract :  so  that  if  there  is 
no  such  difference,  nominal  damages  only 
will  be  recoverable.  But,  on  proof  that 
time,  trouble,  and  expense  have  been  occa- 
sioned, the  measure  of  damages  may  be 
increased.  (Broom  Com.  614-616 ;  Powell, 
242-3 ;  Mayne,  6,  78-81 ;  Rose.  365,  370 ; 
Chit.  Con.  791-2  ;  Ogle  v.  Earl  Vane,  L.  R 
2  Q.  B.  275 ;  3  Q.  B.  (Ex.  Ch.)  272.  See 
supra,  par.  566-9.)    1341. 

Where  the  contract  is  to  deliver  in  parcels 
at  different  times,  the  difference  ought  to  be 
taken  at  the  end  of  each  period.  {Brown  v. 
MvHer,  L.  R  7  Ex.  319.)    1342. 

Where  a  purchaser  of  goods  to  be  delivered 


C.  P.  590,  WiUes,  J.,  said,  "  The  oases  as  to  the  measure 
of  damages  for  a  tort  do  not  apply  to  a  case  of  contract." 
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RwM  IV.  by  a  certain  day  re-sells  them  before  that  day. 
Gap.  II.  and  the  original  seller  does  not  fulfil  his 
contract,  so  that  the  purchaser  from  him  is 
prevented  from  fulfilling  his  contract  of  re- 
selling, the  original  purchaser  cannot  recover 
from  the  original  seller  the  profit  he,  the 
original  purchaser,  would  have  made  by  the 
re-sale,  though  it  be  usual  for  a  re-sale  to  be 
made  before  delivery  to  the   original  pur- 
chaser, where  the  goods  are  of  a  nature  that 
they  can  readily  be  bought.  The  damages  will 
only  be  the  difference  between  the  price 
under  the  original  contract  and  the  market 
price  on  the  last  day  for  deliveiy,  where  the 
price  of  the  article  has  risen,  with  an  allow- 
ance for  any  considerable  trouble  or  costs 
out  of    pocket  on   the   original  purchaae. 
(Chit.  Con.  8th  ed.  411;  Ad.  Con.  6th  ed. 
1074 ;  WiUiama  v.  Reynolds,  6  Best  &  Sm. 
495.)    But  where  goods  of  the  like   kind 
cannot  readily  be   bought,   the   difference 
between  the  price  at  which  they  were  bought 
and  the  price  at  which  they  were  re-sold,  is 
the  measure  of  damages,  though  the  original 
seller  may  have  had  no  notice  of  the  re-sale, 
or  of  the  purpose  for  which  the  original  pur- 
chaser bought  them.      (France  v.  GfaucUt. 
L.  R.  6  Q.  B.  199.)    1343. 
Dunagw         In  an  action  against  a  railway  company 


DAMAGES.  573 

or  carrier  for  the  non-delivery  of  goods,  the  1*^^  IV. 
measure  of  damages  is  the  price  at  which  cap.  ii. 


the  goods  can  be  obtained  in  the  market  foriornon-deii. 
such  goods,  if  there  is  one,  at  the  place  and  Terrier, 
time  at  which  they  ought  to  have  been  de- 
livered ;  and  if  not,  the  damages  must  be 
ascertained  by  taking  into  consideration  the 
cost  price,  and  the  expenses  of  transit,  and 
the  profit  likely  to  be  made  by  a  person  im- 
porting them  to  such  place.  (Q'Hanlany, 
Great  Western  Ry.,  6  Best  &  Sm.484.)  1344. 

In  an  action  by  a  purchaser  for  breach  of  ]^^*tfjj{j*y 
a  contract  to  sell  real  estate  or  a  chattel  real,  IfS^^' 
when  the  sale  goes  off  for  want  of  a  good 
title,  without  any  fault  on  the  part  of  the 
vendor,  the  damages  are  limited  to  the  ex- 
penses. But  when  the  sale  goes  off  because 
the  vendor  has  changed  his  mind,  or  im- 
properly contracted  to  sell  when  he  knew  or 
ought  to  have  known  that  he  was  not  the 
owner,  or  otherwise  by  his  fault,  the  pur- 
chaser is  entitled  to  the  difference  between 
the  contract  price  and  the  market  price 
when  the  contract  was  broken ;  and  if  the 
purchaser  has  re-sold  at  a  profit,  this  profit, 
in  the  absence  of  evidence  to  the  contrary, 
will  be  deemed  to  be  evidence  of  that 
market  price.  (Broom  Com.  621-2 ;  Powell, 
244 ;  Mayne,  11, 12,  91-4  ;  Ad.  Con.  1054-5; 
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Pabt  IV.  Sikes  v.  Wildy  1  Best  &  Sm.  587 ;  4  Best 

Tit  II 

CAp'.n.  &  Sm.  421;  EngeU  v.  Fitchy  L.  R  3  Q. 
B.  314;  4  Q.  B.  (Ex.  Ch.)  659;  Bain  v. 
Fothergill,  L.  R  6  Ex.  59 ;  7  H.  L.  158.) 

1345. 

Dwnaff«iin      Jn  an  action  by  a  vendor  against  a  pur- 

un  action  hy  v  o  i 

avondorof  chasei*  of  Tcal  estate  who  refuses  to  complete, 
whei*e  no  conveyance  has  been  executed,  the 
vendor  can  only  recover  the  damages  actually 
sustained  by  the  breach  of  the  contract:  that 
is,  the  difference  (if  any)  between  the  agreed 
price  and  the  market  price  as  ascertained 
by  a  re-sale,  if  the  vendor  has  exercised  his 
right  of  re-sale,  within  a  reasonable  time,  or 
as  computed,  together  with  the  expenses  he 
has  incurred.  As  he  retains  the  land,  he 
caunot  have  the  purchase-money  also.  (Broom 
Com.  623 ;  Powell,  245 ;  Mayne,  94-5  ;  Ad. 
Con.  1053.)    1346. 

Motive  or  In  determining  the  amount  of  damage^  to 
be  awarded  for  breach  of  a  contract,  the 
motive  or  animus  of  the  defendant  is  disre- 
garded, except  in  those  cases  in  which  tbo 
breach  of  contract  is  in  the  nature  of  a  tort. 
In  such  cases  (as  in  cases  of  breach  of  pro- 
mise of  marriage)  high  damages  may  W 
recovered,  without  proving  any  substantial 
injury.  (Broom  Com.  696-7 ;  Powell,  252  ; 
Mayne,  10.)     1347. 
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In  actions  of  tort,  the  damages  are,  in  Part  IV. 

Tit.  n. 

general,  simply  by  way  of  compensation,   cap.  if. 
But  the  jury  may  take  into  account,  not  only  DamagtMia 
the  present    injury  and  expense,  but  the  tort, 
probable  future  injury,  the  feelings  of  the 
party  injured,  and,  in  some  cases,  the  animus 
of  the  wrong-doer,  as  well  as  circumstances 
of  aggravation  or  mitigation.    And  in  some 
cases  (as  in  cases  of  wilful  wrong,  especially 
if  accompanied  with  insolent  expressions) 
damages  are  given  which  may  be  regarded  as 
penal.    Such  damages  are  termed  exemplary 
or    vindictive.      (Broom    Com.    816-823; 
Powell,  256,  271 ;  Ad.  Torts,  4th  ed.  609, 
610 ;  Mayne,  12-14  ;  Eosc.  594  ;  Eviblen  v. 
Myers,  6  Hurl.  &  Norm.  54.)    1348. 

An  action  of  tort  may  be  maintained  for 
damages,  proximately,  naturally,  or  pro- 
bably, and  not  too  remotely,  resulting  from 
the  tortious  act  or  negligence,  (whether  alone 
or  combined  or  followed  by  some  other 
act  or  circumstances  naturally  or  probably 
arising,)  or  from  special  circumstances  con- 
nected with  the  tortious  act  or  negligence, 
and  known  to  the  defendant.  (Broom  Com. 
92,  824 ;  Ad.  Torts,  178 ;  Mayne,  14,  et  seq. ; 
Richardson  v.  Dunn,  8  C.  B.  (K  S.)  655 ; 
Hoey  V.  Felton,  11  C.  B.  (N.  S.)  142 ;  Adams 
V.  Lancashire,  &c,,  Ry,  Co,,  L.  R  4  C.  P.  739 ; 
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Part  TV.  Sharp  V.  PovhUI,  L.  R  7  C.  p.  253  ;  Gee  v. 

Tit.  II. 

CapI  II.  Metropolitan  Ry.  Co,,  L.  R.  8  Q.  B.  (Ex. 


Ch.)  161 ;  Sneesbyy.  Lancashire,  dkc.,  Ry,  Co., 
L.  R  9Q.B.263;  1  Q.B.D.  (Ap.)  42  ;  Jojdc- 
son  V,  Metropolitan  Ry,  Co.,  L.  R  2  C.  P. 
D.  (Ap.)  125 ;  3  H.  L.  193 ;  Clark  v.  Cham- 
hers,  L.  R  3  Q.  B.  D.  327 ;  Harris  v.  MM}^, 
L.  R  3  Ex.  D.  268.  And  see  QloveT  v. 
London  Jk  S.  W.  Ry.  Co.,  L.  R  3  Q.  B.  25, 
as  affirming  the  principle,  though  the  deci- 
sion appears  questionable.)  1349. 
^7^  In  general,  the  Court  will  not  disturb  a 
^n^on   verdict,  where  there  is  no  certain  measure  of 

account  of«  t^i«j«ji«  •  j  * 

thodamagea  damagcs.    But  if  the  jury  give  damages  m 

irivcn. 

respect  of  matters  extraneous  to  the  case ; 
or  if  there  is  some  error  in  law,  or  unques- 
tionable mistake  in  calculation,  or  gross  mis- 
conduct of  the  jury ;  or  if  the  damages  are 
grossly  excessive  or  inadequate,  a  new  trial 
will  be  granted.  (Powell,  257;  Mayne, 
34.3-7 ;  Chit  Con.  795 ;  Ad.  Con.  1052-3  ; 
Pym  V.  Great  Northern  Ry.  Co.,  2  Best  & 
Sm.  759 ;  Kelly  v.  Sherlock,  L.  R  1  Q.  B. 
086 ;  Falvey  v.  Stanford,  L.  R  10  Q.  B.  54 ; 
Phillips  V.  London  Jk  S.  W.  Ry.  Co.,  L.  R  5 
Q.  B.  D.  (Ap.)  78.)  1360. 
Reduction        In  an  action  for  injuries  caused  by  de- 

of  dAmA^OH 

by  acciden.  feudaut's  negUgeuce,  a  sum  received  by  tlie 

tal  iiiBur*  o    o  j 

plaintiff  on  an  accidental  insurance  policy 
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cannot  be  taken  into  account  in  reduction  ^J^IY- 

Tit.  II. 

of  damages ;  because  be  receives  tbat  sum   Cap.  ii. 
as  an  equivalent  for  tbe  premiums  he  has 
paid.    (Bradbum  v.  Oreat  Western  Ry.  Co., 
L.R.lOEx.1.)    185t 


cc 
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CHAPTER  m. 

OF    THE    LDOTATIOK    OF    ACTIONS,    BY    THE 
LAW    BEFOBE    THE    STAT.  37  &    38  TICT. 

c.  57  (a). 
Past  iy.  An  action  or  suit  to  recover  any  land  or  rent 

Tit.  IL 

Cap'  III.  (existing  as  an  inheritance  distinct  from  the 

limitation  1^"^^)  ^^^^  ^^^7  ^  brought  within  twenty 

^  ^^^   years  next  after  the  time  at  which  the  right 

rent;  ^    to  bring  such  action  or  suit  shall  have  first 

accrued.     (3  &  4  WilL  IV.  c.  27,  a  2.)    But 

if  a  person  is  under  disability  of  infancy, 

coverture,  unsoundness  of  mind,  or  absence 

beyond  the  seas,  at  the  time  the  right  Brst 

accrued    to    him,  he    and  those  claiming 

through  him  have  ten  years  from  the  termi- 

(a)  On  the  limitation  of  actions  the  reader  ii  mfegied 
to  a  recent  work,  which  cannot  fail  to  be  Teiy  naefal,  by 
Henry  Thomas  Banning,  M.A.,  barrister^at-law. 

On  the  7th  of  August,  1874,  an  Act  (87  k  88  Vioi.  e. 
67)  was  passed  '*  for  the  further  limitation  of  acttoiM  and 
suits  relating  to  real  property  ;"  but  it  was  not  to  oone 
into  operation  till  January  1,  1879.  Such  a  limitaticn 
as  twelve  years,  without  even  an  allowance  for  aimewr 
beyond  the  seas,  ought  not  to  haye  been  entertained 
It  may  perpetrate  many  a  cruel  and  unjustifiable  robboy. 
It  is  printed  infra,  page  585. 


J 


LIMITATION  OF  ACTIONS.  579 

nation  of  such  disability  or  his  death,  not-  i*art  iv. 

Tit.  II. 

withstanding  the  expiration  of  the  twenty  Cap. Hi. 
yeara.    But  no  entry,  distress,  or  action  can  ~" 

be  made  or  brought  but  within  forty  years 
from  the  first  accruer  of  the  right,  (s.  16, 
17.)    1352. 

A  mortgagor  is  baired  at  the  end  of  twenty  ^  ^^^ 
years  from  the  time  when  the  mortgagee  took  ^^^  * 
possession,  or  from  the  last  written  acknow- 
ledgment   (s.  28.)    1353. 

No  land  or  rent  can  be  recovered  by  any  *nt^«cMo 

•^  •'of  ecclcaioa- 

ecclesiastical  or   eleemosynary  corporation  eiSi^iy. 
sole  after  two  incumbencies  and  six  years,  or  ^^?^ 
such  further  time  as  will  make  up  sixty 
years  from  the  accruer  of  the  right,    (s.  29.) 
1354. 

No  benefice  can  be  recovered  after  three  in  the  case 

of  a  right  of 

adverse  incumbencies,  or  such  further  period  ?|^d?iJ^-^" 
as  will  make  up  sixty  years,  or  after  a"^'^* 
hundred  years'  adverse  possession,    (s.  30, 
33.)    1355. 

No  proceeding  can  be  brought,  to  recover  in  the 

*  '^  **  of  xnoi 

any  sum  of  money  secured  by  any  mortgage,  ^^^ 
judgment,  or    lien,  or    otherwise   charged  J^nJanV' 
upon  or  payable  out  of  any  land  or  rent,  or  ^JI^^Si*"' 

1  .1  1        J    J  1  estate  of  an 

any  legacy,  or  the  personal  estate  or  a  share  intestate; 
of  the  personal  estate  of  an  intestate  pos- 
sessed by  his  legal  personal  representative, 
but  within  twenty  years  next  after  a  present 

cc2 


case 
money 
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P;^T  lY'  right  to  receive  the  same  shall  have  accrued 

Tit.  II.       ° 

Cap.  III.  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same ;  unless  in  the 
meantime  some  part  of  the  principal  money, 
estate,  or  share,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been 
given  in  writing,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent,  to 
the  person  entitled  thereto  or  his  agent ;  and 
in  such  case  no  proceeding  can  be  brought 
but  within  twenty  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  pay* 
ments  or  acknowledgments,  if  more  than  one, 
was  given.  This,  however,  does  not  apply  to 
cases  of  express  trust.  (3  &  4  WilL  IV. 
c.  27,  s.  40;  23  &  24  Vict.  c.  38,  s.  13.) 
1356. 

o"  SwST  ^^  arrears  of  dower,  nor  any  damages  on 
account  of  such  arrears,  can  be  recovered  or 
obtained  by  any  action  or  suit  for  a  longer 
period  than  six  years  next  before  the  com- 
mencement of  such  action  or  suit.  (3  &  4 
Will.  IV.  c.  27,  s.  41.)    1367. 

in  tho  cMo       No  arrears  of  rent,  or  of  interest  in  respect 

of  arrean  of 

intorSt  •  ^^  ^^y  ®^°^  ^^  money  chained  upon  or  pay- 
able out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of 
such  arrears,  can  be  recovered  by  any  dis- 
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tress,  action,  or  suit,  but  within  six  years  Pabt  iv. 

Tit.  II. 
next  after  the  same  respectively  shall  have  Cap.  iii. 

become  due,  or  next  after  an  acknowledg- 

ment  of  the  same  in  writing  shaU  have  been 

given  to  the  person  entitled  thereto,  or  his 

agent,  signed  by  the  person  by  whom  the 

same  was  payable,  or  his  agent     (s.  42.) 

1868. 

Actions  of  trespass  for  assault,  menace,  in  the  caao 
wounding,  and  imprisonment^  must  be  ^mp«»  on 
brought  within  four  years :  action  on  the  trovwV 
case  for  verbal  slander  within  two  years;  Sfmpfe^^- 
and  other  actions  of  trespass  for  injuries  to 
the  person,  or  to  land,  or  to  personal  pro- 
perty, and  actions  of  detinue,  trover,  replevin, 
or  account,  and  actions  of  trespass  on  the 
case  (except  for  verbal  slander),  and  actions 
for  arrears  of  rent  on  a  demise  without  deed, 
and  other  actions  on  simple  contract,  whether 
in  assumpsit  or  debt,  within  six  years  after 
the  cause  of  action  accrued,  or  after  the 
removal  of  the  disability,  in  the  case  of  any 
person  entitled  to  sue  being  an  infant,  or  a 
married  woman,  or  non  compos,  at  the 
time  when  the  time  of  action  accrued, 
or  after  the  return  of  a  person  liable  to 
be  sued  being  at  the  time  beyond  the 
seas.  (21  Jac.  I.  c.  16,  s.  3,  7;  4  &  5 
Anne,  c.  16,  s.  19 ;   19  &  20  Vict.  c.  97, 


i>S2  LIMITATION  OF  ACnON& 

^Tnu'  *•  ^"^^'  Wilkinsm  v.  rm<y,L.  R  6  C.  P. 

Cap.' III.  206.)     1869. 

But  the  protection  of  the  statute,  in  cases 
of  debt,  is  removed,  if  the  defendant  has, 
before  or  after  the  lapse  of  time,  given  an 
unconditional  acknowledgment  in  writing  of 
the  debty  signed  by  him  or  his  agent,  in  such 
terms  as  express  or  imply,  or  at  least  do  not 
preclnde  the  Court  from  inferring,  a  new  pro- 
mise to  pay,  unconditionally,  or  on  request, 
or  on  a  condition  which  has  been  fulfilled,  or 
at  a  time  which  has  passed,  or  on  an  event 
which  has  happened.  In  such  case,  an  action 
may  be  grounded  on  the  new  promise.  The 
old  debt  is  only  revived  as  a  consideration  to 
support  the  new  promise.  (9  Geo.  IV.  c  14 ; 
19  &  20  Vict.  c.  97,  s.  13,  14 ;  supra,  par.  169, 
170 ;  CockriU  v.  Sparkes,  I  Hurl.  &  Colt.  699 ; 
Buckniaater  v.  Russell,  10  C.  B.  (N.  S.)  745; 
Comforth  v.  Smithard,  5  Hurl.  &  Norm.  13; 
Lee  V.  Wilmot,  L  R  1  Ex.  364 ;  In  re  River 
Steamer  Co.,  MitchelCs  Claim,  L.  R  6  Ch, 
Ap.  822;  Chasemore  v.  Turner,  L.  R  10 
Q.  B.  (Ex.  Ch.)  500 ;  Banning  on  "  Limita- 
tion  of  Actions,"  Ch.  V.)  And  part-pay- 
ment of  principal  or  interest  may  take  the 
case  out  of  the  statute.  {Maber  v.  Maiber^ 
L.  R  2  Ex.  153.)    1360. 

A  request  to  a  creditor  to  send  in  his 
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acootuit  is  an  acknowledgment,  which  will  ^^^' 
take  the  case  out  of  the  statute.  {Qaineey  Cap.'  in. 
V.  Sharpsy  L.  R  1  Ex.  D.  72.)    1861. 


Actions  of  debt  for  rent  upon  any  inden-  in  the 

*  "  of  debt  f  or 

ture  of  demise,  or  of  covenant  or  debt  on  any  JJ^^^SLt^  „ 
bond  or  other  specialty,  must  be  brought  ^J^iS^T^ 
within  twenty  years  after  the  cause  of  action 
accrued,  or  after  the  removal  of  the  disability, 
in  the  case  of  a  person  entitled  to  sue  being 
an  infant,  married  woman,  or  non  compos ; 
or  after   the   return  of   the   defendant,  if 
abroad ;  or  from  the  date  of  an  acknowledge 
ment  of  a  debt,  in  writing,  signed  by  the 
defendant  or  his  agent,  or  from  a  part  pay- 
ment of  principal  or  interest.    (3  &  4  Will. 
IV.  c.  42;  8.  3-5;  19  &  20  Vict.  c.  97,  s.  10. 
— And  as  to  the   Statutes  of  Limitation, 
relating  to  these  and  the  several  other  cases 
above  mentioned,  see  also  3  Ste.  Com.  546- 
550 ;  Sm.  Con.  425, 434h-5, 452 ;  Sm.  Action, 
47 ;  Selw.  29, 158,  163, 166,  557,  629, 1060, 
1267, 1302, 1371 ;  Eosc.  454-464,  501 ;  Chit. 
Con.   720-750;  and   Banning  on  "Limita- 
tion of  Actions.")    1362. 

Actions  and  suits,  in  certain  other  cases,  in  other 

CftSM. 

are  also  subjected  to  Statutes  of  Limitation. 
(See  3   Ste.   Com.  550-1;  and  Banning.) 
1868. 
By  the  Supreme  Court  of  Judicature  Act,  gSJJ" 
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Part  IV.  1873,  8.  25,  clause  (2),  it  is  enacted  that  "  no 
Cap.  iil  claim  of  a  cestui  que  trust  against  his  trustee 
for  any  property  held  on  an  express  trust,  or 
in  respect  of  any  breach  of  such  trust,  shall 
be  held  to  be  barred  by  any  Statute  of 
Limitations."    1364. 
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CHAPTER  IV. 

OP  THE  LIMITATION  OF  ACTIONS  RELATING 
TO  REAL  PROPERTY,  BY  THE  STAT.  37  & 
38  VICT.  C.   57. 

By  the  stat  37  &  38  Vict.  c.  57,  passed  PartIV. 
the  7th  August,  1874,  and  entitled  "  An  Act  cap.  iv, 
for  the  further  Limitation  of  Actions  and 
Suits  relating  to  Real  Property,''  it  is  enacted 
as  follows : — 

1.  After  the  commencement  of  this  Act  Poland  or 

rent  to  bo 

no  person  shall  make  an  entry  or  distress,  or  JJ,^^^}^ 
bring  an  action  or  suit,  to  recover  any  land  S^Sie"^^"* 
or  rent>  but  within  twelve  years  next  after  SonawrTieii. 
the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action  or 
suit,  shall  have  first  accrued  to  some  person 
through  whom  he  claims;  or  if  such  right 
shall  not  have  accrued  to  any  person  through 
whom  he  claims,  then  within  twelve  years 
next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such 
action  or  suit,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same.   1365. 

cc3 
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Part  IV.      2.  A  right  to  make  an  entry  or  distress. 

Tit.  II.  ,    .    ®  .  .         -^ 

Cap.  IV.  or  to  bring  an  action  or  suit,  to  recover  any 
Provision  land  or  rent,  shall  be  deemed  to  have  first 
future        accrued  in  respect  of  an  estate  or  interest  in 

estatw.  , 

reversion  or  remainder,  or  other  future  estate 
or  interest,  at  the  time  at  which  the  same 
shall  have  become  an  estate  or  interest  in 
possession,  by  the  determination  of  any  estate 
or  estates  in  respect  of  which  such  land  shall 
have  been  held,  or  the  profits  thereof  or  such 
rent  shall  have  been  received,  notwithstand* 
ing  the  person  claiming  such  land  or  rent,  or 
some  person  through  whom  he  claims,  shall 
at  any  time  previously  to  the  creation  of  the 
estate  or  estates  which  shall  have  detennined, 
have  been  in  the  possession  or  receipt  o( 
the  profits  of  such  land,  or  in  receipt  of  such 
Timeiimited  rent :  But  if  the  person  last  entitled  to  any 

to  six  years  .  i  .   i 

wbeiij)erM>n  pafticulaT  estatc  ou  which  any  future  estate 

entitled  to     *  -^ 

lar  JSSte^"'  ^^  interest  was  expectant  shall  not  have  been 
IJSLfonjtc.  ^^  *1^6  possession  or  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent,  at  the 
time  when  his  interest  determined,  no  such 
entry  or  distress  shall  be  made,  and  no  such 
action  or  suit  shall  be  brought,  by  any 
person  becoming  entitled  in  possession  to  a 
future  estate  or  interest,  but  within  twelve 
years  next  after  the  time  when  the  right  to 
make  an  entry  or  distress,  or  to  bring  an 
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action  or  suit,  for  the  recovery  of  such  land  ^^^  ^• 
or  rent,  shall  have  first  accrued  to  the  person  Cap.  iv. 
"whose  interest  shall  have  so  determined,  or 
•within  six  years  next  after  the  time  when 
the  estate  of  the  person  becoming  entitled  in 
possession  shall  have  become  vested  in  pos- 
session, whichever  of  those  two  periods  shall 
be  the  longer ;  and  if  the  right  of  any  such 
person  to  make  such  entry  or  distress,  or  to 
bring  any  such  action  or  suit,  shall  have 
been  barred  under  this  Act,  no  person  after- 
wards claiming  to  be  entitled  to  the  same 
land  or  rent  in  respect  of  any  subsequent 
estate  or  interest  under  any  deed,  will,  or 
settlement,  executed  or  taking  efiect  after 
the  time  when  a  right  to  make  an  entry  or 
distress,  or  to  bring  an  action  or  suit,  for  the 
recovery  of  such  land  or  rent,  shall  have 
first  accrued  to  the  owner  of  the  particular 
estate  whose  interest  shall  have  so  deter- 
mined as  aforesaid,  shall  make  any  such 
entry  or  distress,  or  bring  any  such  action  or 
suit,  to  recover  such  land  or  rent  1366. 
3.  If  at  the  time  at  which  the  right  of  any  in  cabos  of 

infancy, 

person  to  make  an  entry  or  distress,  or  to  coverture,  or 

*  "  '  lunacy  at 

bring  an  action  or  suit,  to  recover  any  land  J^heSX 
or  rent,  shall  have  first  accrued  as  aforesaid,  J^?on°^ 
such  person  shall  have  been  under  any  of  then^sfx 
the  disabilities  hereinafter  mentioned,  (that  ai^ed 
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Part  IV.  is  to  say,)  infiancy,  coverture,  idiotcy,  lunacy, 

Cap!  iy.  ot  unsoundness  of  mind,  then  such  person, 

from  the      01  the  persou  claiming  through  him,  may, 

of  the'dis-^"  notwithstanding  the  period  of  twelve  yean, 

ability  or  .  /        xi.  i.    \  v        • 

provioua  or  SIX  yesTS,  (as  the  case  may  be,)  herem- 
before  limited  shall  have  expired,  make  an 
entry  or  distress,  or  bring  an  action  or  suit, 
to  recover  such  land  or  rent,  at  any  time 
within  six  years  next  after  the  time  at  which 
the  person  to  whom  such  right  shall  first 
have  accrued  shall  have  ceased  to  be  under 
any  such  disability,  or  shall  have  died 
(whichever  of  those  two  events  shall  have 
first  happened).    1367. 

No  time  to       4.  The  time  within  which  any  such  entry 

bo  allowed  "^ 

j)r  absence  mav  bc  made,  or  any  such  action  or  suit 

boyoud  seaa         •'  '  •' 

may  be  brought  as  aforesaid,  shall  not  in  any 
case  after  the  commencement  of  this  Act  be 
extended  or  enlarged  by  reason  of  the 
absence  beyond  seas  during  all  or  any  part 
of  that  time  of  the  person  having  the  right 
to  make  such  entry,  or  to  bring  such  action 
or  suit,  or  of  any  person  through  whom  he 
claims.  1368. 
Thirty  years      .5.  No  cutry,  disticss,  action,  or  suit  shall 

utnu).st 

f"  '^bui    ^^  made  or  brought  by  any  person  who  at 

^**^'  the  time  at  which  bis  right  to  make  any 

entry  or  distress,  or  to  bring  an  action  or 

suit,  to  recover  any  land  or  rent,  shall  have 
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first  accraed,  shall  be  under  any  of  the  dis-  Pabt  iv. 

Tit.  II. 

abilities  hereinbefore  mentioned,  or  by  any  Cap!  iv. 
person  claiming  through  him,  but  within 
thirty  years  next  after  the  time  at  which 
such  right  shall  have  first  accrued,  although 
the  person  under  disability  at  such  time  may 
have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  thirty 
years,  or  although  the  term  of  six  years  from 
the  time  at  which  he  shall  have  ceased  to  be 
under  any  such  disability,  or  have  died,  shall 
not  have  expired.    1369* 

6.  When  a  tenant  in  tail  of  any  land  or  incMoof 

*'  poaaession 

rent  shall  have  made  an  assurance  thereof  ;*2?!!  •!!>-. 

AMuranoooy 

which  shall  not  operate  to  bar  the  estate  or  ^Xch* 
estates  to  take  effect  after  or  in  defeasance  £fl^^ 
of  his  estate  tail,  and  any  person  shall  by  ahailfbe  ^ 
virtue  of  such  assurance  at  the  time  of  the  ^e  end  of 
execution  thereof,  or  at  any  time  afterwards,  ^^*^^ 
be  in  possession  or  receipt  of  the  profits  of  ^[[l^^^^tf 
such  land,  or  in  the  receipt  of  such  rent,  and  cutedjw^d 
the  same  person  or  any  other  person  who-  them, 
soever  (other  than  some  person  entitled  to 
such  possession  or  receipt  in  respect  of  an 
estate  which  shall  have  taken  effect  after  or 
in  defeasance  of  the  estate  tail)  shall  con- 
tinue or  be  in  such  possession  or  receipt  for 
the  period  of  twelve  years  next  after  the 
commencement  of  the  time  at  which  such 
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^i^  17'  assurance,  if  it  had  then  been  execnted  by 

Tit.  II. 

Cap.  iv.  such  tenant  in  tail,  or  the  person  who  would 

^  have  been  entitled  to  his  estate  tail  if  such 

assurance  had  not  been   executed,  would, 

without  the  consent  of  any  other  person, 

have  operated  to  bar  such  estate  or  estates  as 

aforesaid,  then,  at  the  expiration  of  such 

period  of  twelve  years,  such  assurance  shall 

be  and  be  deemed  to  have  been  efiTectual  as 

against  any  person    claiming    any  estate, 

interest,  or  right  to  take  effect  after  or  in 

defeasance  of  such  estate  taiL    1870. 

to*b?b£wd     *^'  When  a  mortgagee  shall  have  obtained 

tw^^  y«n  the  possession  or  receipt  of  the  profits  of  any 

tii^  whan   land  or  the  receipt  of  any  rent  comprised  in 

the  mort-       _  ,  _ 

gag«a  took  his  mortgage,  the  mortgagor,  or  any  person 
£rt^^  claiming  through  him,  shall  not  bring  any 
i!^!^aii.  action  or  suit  to  redeem  the  mortgage  but 
within  twelve  years  next  after  the  time  at 
which  the  mortgagee  obtained  such  posses- 
sion or  receipt,  unless  in  the  meantime  an 
acknowledgment  in  writing  of  the  title  of 
the  mortgagor,  or  of  his  right  to  redemption, 
shall  have  been  given  to  the  mortgagor  or 
some  person  claiming  his  estate,  or  to  the 
agent  of  such  mortgagor  or  person,  signed  by 
the  mortgagee  or  the  person  claiming  through 
him ;  and  in  such  case  no  such  action  or  suit 
shall  be  brought  but  within  twelve  years 
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next  after  the  time  at  which  such  acknow-  ^^  ^' 
ledgment,  or  the  last  of  such  acknowledg-  Cap.  IV. 
ledgments,  if  more  than  one^  was  given ;  and 
when  there  shall  be  more  than  one  mort- 
gagor, or  more  than  one  person  claiming 
through  the  mortgagor  or  mortgagors,  such 
acknowledgment,  if  given  to  any  of  such 
mortgagors  or  persons,  or  his  or  their  agent, 
shall  be  as  effectual  as  if  the  same  had  been 
given  to  all  such  mortgagors  or  persons ;  but 
where  there  shall  be  more  than  one  mort- 
gagee, or  more  than  one  person  claiming  the 
estate  or  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one 
or  more  of  such  mortgagees  or  persons,  shall 
be  effectual  only  as  against  the  party  or 
parties  signing  as  aforesaid,  and  the  person 
or  persons  claiming  any  part  of  the  mortgage 
money  or  land  or  rent  by,  from,  or  under  him 
or  them,  and  any  person  or  persons  entitled 
to  any  estate  or  estates,  interest  or  interests, 
to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests, 
and  shall  not  operate  to  give  to  the  mort- 
gagor or  mortgagors  a  right  to  redeem  the 
mortgage  as  against  the  person  or  persons 
entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent ;  and 
where  such  of  the  mortgagees  or  persons 
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^ftTii^"  *^^^^^®^^^  ^  shall  have  given  such  acknow- 

Cap.  IV.  ledgment  shall  be  entitled  to  a  divided  part 

of  the  land  or  rent  comprised  in  the  mort- 

gage,  or  some-  estate  or  interest  therein,  and 

not  to  any  ascertained  part  of  the  mortgage 

money,  the  mortgagor  or  mortgagors  shall  he 

entitled  to  redeem  the  same  divided  part  of 

the  land  or  rent  on  payment,  with  interest, 

of  the  part  of  the  mortgage  money  which 

shall  bear  the  same  proportion  to  the  whole 

of  the  mortgage  money  as  the  value  oi  such 

divided  part  of  the  land  or  rent  shall  bear 

to  the  value  of  the  whole  of  the  land  or  rent 

•    compiised  in  the  mortgage.    1371. 

Money  8.  No  action  or  suit  or  other  proceeding 

Sd^i^doB®^*^  be  brought  to  recover  any  sum  of 

J^^       money  secured  by  any  mortgage,  judgment, 

iMioiSto?^  able  out  of  any  land  or  rent  at  law  or  in 

paid  nor 

acknowiedg.  equity,  OT  any  legacy,  but  within  twelve 
t£«22S!*°  years  next  after  a  present  right  to  receive  the 
'*"®*  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release 
of  the  same,  unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  ac- 
knowledgment of  the  right  thereto  shall 
have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable. 
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or  his  agent,  to  the  person  entitled  thereto,  P^w  rv. 
or  his  agent ;  and  in  such  case  no  such  action  Cap!  IV. 
or  suit  or  proceeding  shall  be  brought  but 
within  twelve  years  after  such  payment  or 
acknowledgment,  or  the  last  of  such  pay* 
ments  or  acknowledgments,  if  more  than  one^ 
was  given.    1372. 

9.  From  and  after  the  commencement  of  Act  to  be 

read  with 

this  Act  all  the  provisions  of  the  Act  passed  J^*^*^^, 
in  the  session  of  the  third  and  fourth  years  J^i^^^wS' 
of  the  reign  of  His  late  Majesty,  King  Wil-  ^r^^' 
liam  the  Fourth,  chapter  twenty-seven,  ex-  Sod  in 

refdranco  to 

cept  those  contained  in  the  several  sections  alteration 

^  by  this  Act 

thereof  next  hereinafter  mentioned,  shall 
remain  in  fuU  force,  and  shall  be  construed 
together  with  this  Act,  and  shall  take  efiTect 
as  if  the  provisions  hereinbefore  contained 
were  substituted  in  such  Act  for  the  pro- 
visions contained  in  the  sections  thereof 
numbered  two,  five,  sixteen,  seventeen, 
twenty-three,  twenty-eight,  and  forty  re- 
spectively (which  several  sections,  from  and 
after  the  commencement  of  this  Act,  shall 
be  repealed),  and  as  if  the  term  of  six  years 
had  been  mentioned,  instead  of  the  term  of 
ten  years,  in  the  section  of  the  said  Act 
numbered  eighteen,  and  the  period  of  twelve 
years  had  been  mentioned  in  the  said  section 
eighteen  instead  of  the  period  of  twenty 
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^M?IV.  years;  and  the  provisionfi  of  the  Act  passed 

Gap.  iv.  in  the  session  of  the  seventh  year  of  the 

7  wiu.  IV.    reign  of  His  late  Majesty,  King  William  the 

c.  88,  to  bo   Fourth,  and  the  first  year  of  the  reign  of 

TOftd  witii 

thia  Act  Her  present  Majesty,  chapter  twenty-eight, 
shall  remain  in  full  force,  and  be  construed 
together  with  this  Act,  as  if  the  period  of 
twelve  years  had  been  therein  mentioned 
instead  of  the  period  of  twenty  years. 
1373. 

Time  for         iQ.  After  the  commencement  of  this  Act 

recovering 

^a^  and  qq  action,  suit,  or  other  proceeding  shall  be 
tobr«D°*^  brought  to  recover  any  sum  of  money  or 
^^[^^^     legacy  charged  upon  or  payable  out  of  any 

trusts  for 

n^aing  land  or  rent,  at  law  or  in  equity,  and  secured 
by  an  express  trust,  or  to  recover  any  arrears 
of  rent  or  of  interest  in  respect  of  any  sum 
of  money  or  legacy  so  charged  or  payable 
and  so  secured,  or  any  damages  in  respect  of 
such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if 
there  were  not  any  such  trust.    1374. 

Short  tiUe.  11.  This  Act  may  be  cited  as  the  *'Iteal 
Property  Limitation  Act,  1874."    1376. 

oommenoe-       12.  This  Act  shsll  commeucc  and  come 

ment  of  Act. 

into  operation  on  the  first  day  of  January, 
one  thousand  eight  hundred  and  seventy- 
nine.    1376. 
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TITLE  III. 

OF    THE    LEADING    PRINCIPLES     AND     RULES 

! 

OF  EVIDENCE  BY  WHICH  THE    COURTS  OF  j 

COMMON  LAW  ARE  REGULATED,    IN    CIVIL  i 

CASES  (a). 

Evidence  is  either  direct  or  indirect  Direct  Pabt  iv. 
evidence  is  that  which  directly  proves  a  fact, 


Direct  and 


denoe. 


by  witnesses,  things,  or  documents.  Indi-  liJS^evi- 
rect  or  circumstantial  evidence  is  that  which 
only  indirectly  proves  a  fact,  by  way  of 
inference;  and  it  is  either  conclusive  or 
presumptive,  according  as  the  fact  to  be 
proved  is  a  necessary  consequence,  or  is  only 
a  matter  of  probable  inference.  (Best,  24-5, 
388 ;  Powell,  48.)    1378. 

A  fact  is  admissible  as  evidence,  though 
it  merely  tends  to  raise  an  antecedent  pro- 

(a)  In  addition  to  the  philosophic  and  highly  instruc- 
tive elementary  treatifle  of  Mr.  Beet,  the  compendiouB  and 
able  treatise  of  Mr.  Powell,  and  the  elaborate  practical 
work  of  Mr.  Koscoe  on  "Evidence  at  Nisi  Prins,"  on 
which  this  concise  statement  of  the  leading  principles  of 
the  Law  of  Evidence  is  founded,  the  reader  is  referred 
generaUy  to  the  learned  works  of  Mr.  PhilUpi^  Mr. 
Starkie,  Judge  Pitt  Taylor,  and  othen,  on  the  same 
subject. 
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OF  EVIDENCE. 


Part  IV. 
Tit.  IIL 


Kind  of 
Moondaiy 
evidflnco 
which  Ib 
reoeiTahlei 


Extrioflio 
ovldonoo. 


Heanaj 

OTidence. 


299,  318,  319,  337,  356 ;  Bosc.  92,  l04r^, 
108-110,415.)    1384. 

The  law  does  not  recognise  any  degrees  in 
secondary  evidence.  A  party  entitled  to 
resort  to  secondary  evidence  may  in  general 
resort  to  any  form  of  it.  Thus,  the  evidence 
of  a  witness  who  has  read  a  destroyed  or 
lost  document  is  receivable,  though  a  copy 
of  it  is  in  existence.  But  that  which  is 
adduced  as  evidence  must  really  amount  to 
legitimate  proof;  so  that  a  copy  of  a  copy 
is  not  receivable ;  and  a  copy,  to  be  admis- 
sible, must  be  proved  to  be  accurate  by 
a  person  who  made  it,  or  compared  it  with 
the  original  (Best,  597 ;  Bosc.  12 ;  PoweD, 
355-6.)    1385. 

Extrinsic  evidence  is  not  in  general  ad- 
missible to  contradict^  add  to,  subtract  fiom, 
vary,  or  explain  a  written  contract  (See 
supra^  par.  231-9;  The  Beacon  Assurance 
Co.,  1  Moore  P.  C.  (N,  S.)  97.)    1386. 

Hearsay  evidence  (that  is,  a  statement  of 
what  the  witness  has  heard  another  say)  is 
generally  inadmissible.  But  it  is  admissible 
when  that  which  was  said  constitutes  part  of 
the  res  gestse,  or  the  transaction  which  is  in 
issue,  and  is  explanatory  of  the  nature  of 
such  transaction.  The  principle  of  the  rule 
^md  of  the  exception  may  be  thus  explained : 
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when  a  witness  attempts  to  prove  a  fiict  PasvIV. 

Tit.  IIL 

(e,g,,  that  A.  was  assaulted),  by  stating  that  — '- 

another  person  told  him  so,  this  is  not 
admissible ;  because  it  is  not  original,  but 
derivative  or  second-hand  evidence :  it  is  an 
attempt  to  substitute  a  mere  assertion  of 
such  other  person,  for  the  oath  of  such  per* 
son,  who  ought  to  be  produced  as  a  witness, 
and,  if  produced,  would  be  liable  to  cross* 
examination.  But,  where  a  witness  states 
that  he  heard  a  person  say  something  which 
constitutes  a  part  of  the  transaction  (whether 
before,  or  at  the  time  of,  or  after  the  main 
circumstance  which  is  the  subject  of  the 
action),  and  is  explanatory  of  the  nature  of 
the  transaction  {e,g,,  that  B.,  who  struck  A., 
used  certain  language,  which  showed  he 
struck  A.  offensively,  and  not  in  play),  such 
statement  is  admissible,  to  prove  that  such  a 
thing  was  said ;  because,  when  so  used,  it  is 
not  derivative  or  second-hand  evidence,  but 
original  evidence  of  a  material  fact,  namely, 
that  such  a  thing  was  said.  And  hearsay 
evidence  is  admissible  as  evidence  of  cha- 
racter. And  (as  we  shall  presently  see)  there 
are  various  other  cases  in  which  general 
reputation  or  the  declarations  of  other  per- 
sons may  be  adduced  as  evidence.  (Rose. 
36,  39,  43;  PoweU,  84-8,  91,  94;  Best,  611.) 

1387. 
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T^^m!      Matters  of  public  and  general  interest — 
such  as  the  boundaries  of  counties  or  parishes, 

fridenoo  on 

ma^nv  of  rfghts  of  commou,  claims  of  highway,  &a — 
j^^  may  be  proved  by  common  reputation,  and 
rfdSSSSd*  ®ven  by  the  declarations  of  deceased  persons 
penons,  Ac  ^j^^  ^^^  y^  prcsumcd  to  havc  had  competent 

knowledge  on  the  subject,  if  such  declara- 
tions were  made  before  any  controversy  arose. 
(Best,  613 ;  Powell,  94, 103-4 ;  Rose.  39-43.) 

1388. 

Jj2^^^  Matters  of  pedigree  may  be  proved  by 
n^oBTlkc.  declarations  of  deceased  persons  connected 
by  blood  or  marriage  with  the  family,  if 
made  before  any  controversy  arose ;  by  the 
general  reputation  of  a  fieimily,  proved  by  a 
surviving  member  of  it;  by  entries  in  books 
made  by  members  of  the  £Etmily ;  by  corre- 
spondence between  them;  by  recitals  and 
descriptions  in  deeds  and  wills,  inscriptions, 
genealogies,  &c.  (Best,  614;  Rose.  36—9; 
PoweU,  112-122.)  1389. 
JJ'S^J^S*  Declarations  made  by  deceased  persons 
oStf  ommI  who  had  no  interest  to  pervert  the  facts, 
and  made  them  against  their  pecuniary  or 
proprietary  interest,  are  receivable  in  evi- 
dence, in  proceedings  against  third  parties. 
(Best,  615 ;  Powell,  129, 131, 133 ;  Rose.  46 ; 
The  Queen  v.  Exeter,  L.  R.  4  Q.  B.  341.) 
1390. 
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Coutemporaneous   declarations   made  in  PartIV 

Tit.  Ill 

and  forming  part  of  the  regular  course  of  — '. 

business  by  deceased  persons,  who  had  a 
personal  knowledge  of  the  facts  and  no  in- 
terest in  misrepresenting  the  truth,  are 
admissible  in  evidence.  (Best,  616 ;  Powell, 
138,  144-5  ;  Rose.  45,  50-52.)  1391. 
Entries  or  memoranda  are  not  admissible  Entries  or 

memoranda. 

as  evidence,  per  se,  while  the  person  who 
made  them  is  living;  but  if  produced  in 
Court,  they  may  be  used  by  the  person 
who  made  or  examined  them  soon  after 
the  facts  to  which  they  relate,  for  the  pur- 
pose of  refreshing  his  memory.  (Powell, 
44,  45,  278,  361-3 ;  Best,  301,  618 ;  Rose. 
154.)    1802. 

The  opinions  of  witnesses  are  not  inopinionBof 
general  admissible  as  evidence.  But  in 
matters  of  science,  skill,  trade,  and  peculiar 
knowledge,  experts  (that  is,  persons  con- 
versant with  the  subject)  are  often  required 
to  give  their  opinions.  (Best,  627,  630; 
Powell,  61-3 ;  Rose.  153.)    1398. 

Self-serving  evidence  is  not  in  general  seif. serving 

^  ^  and  «elf- 

admissible ;  for  it  is  a  general  rule  that  a  ^^^Jj^ 
man  shall  not  be  allowed  to  make  evidence 
for  himself:  so  that  nothing  said  or  done  by 
a  person  who  has  an  interest  at  the  time  will 
be   evidence   either  for  him   or  those  who 

D  D 
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^^''JY'  claim  under  him.    But  self-disservimr  state* 

Tit.  til  _.  ,      ,     .    .        ^^ 

ments,  usually  tenned  admissions,  are  ordi- 
narily receivable  in  civil  cases.  (Best,  639, 
661,  671 ;  PoweU,  111.)  1894. 
SSdeS3Jto  ^  ^^^  cases, subject  to  the  rules  as  to  the 
reqiiitito.  jjunien  of  proof,  a  mere  preponderance  of 
probability  is  a  sufficient  ground  of  decision; 
and  slight  evidence  uncontradicted  may 
become  cogent  proof.  (Best,  120,  337.) 
1395. 

BuffidenCT       The  testimony   of   a   single    witness  is 

oi  one  wit*  "  " 

^^^  sufficient  in  civil  cases.  And  where  an 
instrument  is  subscribed  by  several  wit- 
nesses, it  is  generally  sufficient  to  call  one. 
But  in  the  case  of  a  will,  all  the  wit- 
nesses to  it  who  are  in  England  and  capable 
of  being  produced,  are  examined.  (Best, 
701,  719  ;  Powell,  46,  361 ;  Eosc.  116. 125.) 
1396. 

Dutyto  giTe  No  one  (except  the  Sovereign)  is  exempted 
by  his  position,  however  exalted,  from  giving 
evidence.    (Best,  168.)    1397. 

Evidence         Somc  evideucc  is  excluded  on  the  ground 

against 

^"u"*'  of  public  policy,  as  tending  to  the  public 
detriment.  (Best,  732-3;  Powell,  80-«3; 
Bosc.  143;  Beatson  v.  Skem^  5  HurL  & 
Norm.  838.)    1398. 

priviioffed       As  betwecu  a  client  and  his  counsel,  or 

communica- 

uona.         his  solicitor,  directly  or  through  any  other 
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person,  communications,  deeds,  papers,  and  ^^^''JX' 
documents  are  privileged  from  disclosure, — '- — - 
unless  the  client,  whose  privilege  the  right 
to  withhold  them  is,  waives  it  And  so  are 
conununications  made  by  a  person  to  any 
other  person,  if  for  the  purpose  of,  or 
with  a  view  to,  actual  or  impending  litigation, 
unless  waived  by  the  litigant.  But  no  such 
privilege  exists  as  between  patients  and 
medical  men,  or  as  regards  secrets  disclosed 
in  the  ordinary  course  of  business  or  friend- 
ship. (Best^  734,  740 ;  Powell,  73 ;  Eosc. 
11th  ed.  106-8 ;  Cosseyv,  London,  Brighton, 
Jkc,  By.  Co.,  L.  R.  5  C.  P.  146 ;  Fenner  v. 
LoncUm  <b  8.  E.  By.  Co.,  L.  R  7  Q.  B.  767.) 
1399. 

No  presumption  is  to  be  made  against  the 
client  on  the  ground  of  his  insisting  on  this 
privilega  (WeTUworth  v.  Lloyd,  10  H.  L. 
Cas.  589.)    1400. 

Except  in  certain  cases  provided  for  by  Evidence 

"^  *r  ./   tending  to 

statute,  a  witness  cannot  be  asked  any  ques-  «*!»««  ^  » 

'  '*    ^  prosecution, 

tion  the  answering  which  would  have  a  ^^^^n! 
tendency  to  expose  him  to  a  criminal  pro- 
secution or  proceedings  for  a  penalty  or  a 
forfeiture,  unless  by  leave  of  the  Court  or 
Judge,  and  then  only  under  peculiar  circum- 
stances. And  if  asked,  he  is  not  obliged  to 
answer  such  a  question.    But  a  witness  can- 

DD  2 


604 


OF  EV1DKNC& 


PabtIV. 
Tit.  IIL 


Peraons  in- 
competent 
to  give 
evidence; 


Kvldonce  of 
partleM  and 
thdr  wiTee. 


not  lefiise  to  answer  ft  question  on  the  ground 
that  it  may  tend  to  show  that  he  owes  a 
debt,  or  is  otherwise  subject  to  a  ciTil  snit 
(Best,  169-179;  Powell  68,  70;  Rose.  144; 
46  Geo.  III.  c.  37 ;  Edmvands  ▼.  Greenwood, 
L.  R  4C.P.70;  Villeboianet  v.  Tobin,luK 
4  C.  P.  184;  Inmc/n  v.  Jenkins^  L.  B.  5 
C.P.  738.)    140L 

A  person  is  incompetent  to  give  evidence 
while  non  compos  mentis.  (Best,  20(V-202.) 
But  the  testimony  of  an  in&nt  of  tender  yeais 
is  receivable,  if  he  understands  the  nature 
and  obligation  of  an  oath  and  the  con- 
sequences of  perjuiy.  (Best,  212,  215; 
PoweU,  21-2 ;  Rose,  135.)    140JJ. 

A  person  is  deemed  to  be  incompetent  to 
be  a  witness,  for  want  of  religious  belief,  if 
he  does  not  believe  in  a  Supreme  Being, 
who  will  punish  perjury,  either  in  this  life 
or  in  the  next.  (Best,  221 ;  Powell,  22-6 ; 
Rose.  136.)    1408. 

Parties  to  any  civil  proceeding,  and  the 
husbands  and  wives  of  the  parties  or  of  the 
persons  on  whose  behalf  the  action  or  pro- 
ceeding may  be  brought,  opposed,  or  defended, 
may  be  examined  on  behalf  of  either  or  any 
of  the  parties  therein.  (14  &  15  Vict,  c  99, 
8.2,4;  16  &  17Vict.  c.  83,  s.  1;  82  &  S3 
Vict.  c.  68,  8.  1-3 ;  Best,  237,  243-4.)    But 
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husbands  and  wives  are  not  compellable  to  ^^bt  iv . 

disclose  any  communication  by  the  one  to  — '- 

the  other  during  the  marriage.  (Best,  243-4 ; 
Powell,  38,  344 ;  Rosa  139  ;  16  &  17  Vict 
c.  83,  s.  3.)    And  "  no  plaintiff  in  any  action  Kyidence  in 

support  of 

for  breach  of  pronodse  of  marriage  shall  re-  ^J^^'o/ 
cover  a  verdict,  unless  his  or  her  testimony  SJSriSSe!' 
shall  be  corroborated  by  some  other  material 
evidence  in  support  of  such  promise."    (32  & 
33  Vict  c.  68,  s.  2.)    1404. 
Crime  is  not  now  a  ground  of  incompe-  objection  to 

Bvidenoe  on 

tency.  (Beat,  197 ;  Powell,  27 ;  Rose.  136 ;  ^"^^ 
6  &  7  Vict  c.  85.)  And  evidence  of  the  ^S^^ 
bad  character  of  a  witness  is  not  ordinarily 
admissible.  But  the  credibility  of  a  witness 
may  be  impeached,  but  not  by  the  party 
producing  him,  by  general  evidence  that  he 
is  imworthy  to  be  believed,  even  on  oath,  or 
by  showing  that  he  has  been  convicted 
of  felony  or  misdemeanour.  (Best,  350, 
781-3;  Powell,  446-448;  Rose.  144-6, 
152;  17  &  18  Vict  c.  125,  s.  22,  25,  108.) 

1405. 

Pecuniary  interest  is  not  now  a  ground  of  Evidence  of 

"  *^  penuns 

incompetency  to  be  a  witness.    But  such  an  ^'JSfaJL 
interest  and  certain  social  relations,  whether  ^SSTJJlir 
of  kindred  or  otherwise,  and  the  desire  of  ^S^' 
preserving  the  reputation  of  the  witness  or 
of  others  with  whom  he  is  identified,  are  all 
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Past  IV.  circumstanoes  which  may  create  a  bias,  and 

- should  be  taken  into  account  in  estimating 

the  value  of  testimony.    (Best^  229,  263-5 ; 
PoweU,  27-8 ;  6  A  7  Vict  c.  85.)    1408. 

JjJjjJ«»  ^  The  burden  of  proof  lies  on  the  party  who 
asserts  that  which  virtually  constitutes  the 
affirmative  of  the  issue  or  question  in  dispute, 
though  it  may  not  be  an  affirmative  in  fonn, 
or  may  involve  a  n^;ative :  so  that  the  paitj 
who  denies  the  virtual  affirmative  need  not 
give  evidence  in  support  of  such  denial,  untQ 
the  party  asserting  the  affirmative  has  at  least 
laid  some  probable  grounds  for  belief  of  it 
But  this  rule  does  not  apply  where  the  pre- 
sumption is  in  feivour  of  the  party  asserting 
the  affirmative ;  nor  where  the  case  of  the 
opposite  party  depends  on  a  fact  which  is 
peculiarly  within  his  own  knowledge.  And 
proof  of  a  negative  may  be  required,  when  it 
is  not  simple,  but  qualified  by  circumstances 
which  are  the  matter  in  issue.  (Best^  353, 
356,  358-361,  363-4,  422;  Powell,  181-4; 
Bosa  89,  90.)    1407. 

As  a  general  rule,  the  party  all^;ing  a 
breach  of  duty  must  prove  it.  (Powell,  183.) 
1408. 

Acknow-         The  acknowledgment  of  receipt  of  money 

l«dginent  of  ^  i»  i      ^ 

receipt  of    m  the  Operative  part  of  a  deed  or  in  a 

money.  *  * 

recital,  is  conclusive  at  Law  between  the 
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parties.    But  a  receipt  in  writing,  unless  ^i^JZ' 


under  seal  (whether  by  indorsement  on  a 
deed  or  otherwise),  and  k  fortiori,  a  mere 
verbal  acknowledgment,  is  only  prim&  facie 
evidence,  which  may  be  rebutted,  even  by 
oral  evidenca  (Best,  506-6 ;  Powell,  156 ; 
Sm.  Law  of  Prop.  6th  ed.  par.  1839 ;  Chit 
Con.  669 ;  Ad.  Con.  1022-3.)  (a).    1409. 

If  a  plaintiff  succeed,  it  must  be  by  the  Fiaiutur 
strength  of  his  own  right  and  the  deamess  ^j^!^^'^ 
of  his  own  proof,  and  not  through  the  want  ^^ 
of  right  or  the  weakness  of  proof  on  the  part 
of  his  adversary.    (Best,  356;  Rose  660.) 

1410. 

It  is  sufiScient  if  only  the  substance  of  the  ftai)sta]ioeof 

latue  must 

issue  is  proved.    (Best,  371;  Powell,  187  ;^  »«>'«*• 
Bosc.  81.)    1411. 

Evidence  may  be  rejected  as  irrelevant,  ^|^«^- 
when  it  does  not  concern  the  relative  conduct  ^SSS^ 
of  the  two  parties,  but  that  of  one  of  them  ^*^^' 
and  a  third  party;  or  when  it  is  not  pertinent 
to  the  issue  either  directly  or  indirectly,  nor 
tends  to  increase  or  diminish  the  damages ; 
or  when  the  connection  between  the  fact  to 
be  proved  and  the  evidentiary  facts  is  too 
remote  and  conjectural;  or  when  the  evidence 
is  not  relevant  to  the  pleadings  or  written 

(a)  As  to  eatoppel,  see  Sm.  Law  of  Prop.  5th  ed.  par. 
2588-2550. 
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Pabt  it.  statements  which  the  parties  have  made  to 

Tit.  III. 

— '- — -  enable  the  tribunal  to  see  the  points  in 
or  un-        dispute.    And  evidence  is  onneceasanr  when 

necesaary.  -^  " 

the  facts  have  been  admitted  by  the  partj, 
or  his  counsel,  solicitor,  agent,  or  partner,  or 
by  some  one  under  whom  he  claims^  on  the 
record  or  otherwise,  or  decided  by  a  verdict 
in  an  action  between  the  same  parties,  or  are 
noticed  by  the  Courts,  ex  officio,  or  deemed 
Admission   notorious  or  presumod.    An  admission  by  a 

bya  married 

^OTianora  wife,  howcvcr,  will  not  bind  her  hasband^ 
unless  she  can  be  deemed  to  be  his  agent; 
nor  will  an  admission  by  a  guardian  bind 
the  infant.  (Best,  34.0-342 ;  Powell,  151-3, 
156, 161-3,  220-221, 280,  288-9 ;  Koec.  59- 
62,  68,  70,  72,  74-76,  167-160;  KirkstaU 
Brewery  Co.  v.  Fumesa  Ry,  Co.^  L.  B.  9 
Q.  B.  468 ;  and  supra,  par.  636, 636a.)    1412. 

ETidencoof      Evideuco  of  the  character  of  the  parties 

character  of 

tho  parties,  ig  generally  irrelevant  and  inadmissible  in 
civil  cases,  unless  it  is  of  the  substance  <tf 
the  issue.  (Powell,  225 ;  Rose.  12th  ed.  9t 
190;  Best,  344-5.)    1413. 

Where  evi*       Xhc  Statement  of  a  third  person  made  on 

dencein  -^ 

c^iiSff^  oath,  in  any  kind  of  proceeding,  or  a  verdict 
or  judgment  or  decree  in  such  proceedix^ 
is  not  evidence  against  a  person  who  was  no 
party  to  such  proceeding,  and  therefore  had 
no  opportunity    of  cross-examination,  nor 


_  jeding  _ 
admianble. 
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was  privy  to  one  who  was  a  party.    But  ^^^/xJ 

the  depositions  of  a  witness  on  a  fonner 

trial  may  be  used  on  a  subsequent  trials 
where  the  same  matter  is  in  issue,  and  the 
parties  are  the  same  persons  or  their  repre- 
sentativeSy  and  the  witness  is  dead,  or  cannot 
be  found,  or  is  prevented  by  illness  from 
attending  on  the  subsequent  trial.  (Best, 
609,  621 ;  Powell,  146,278;  Rosa  100, 157- 
160,166.)    1414, 

Some  presumptions  of  law  are  conclusive,  wflerent 
and  cannot  be  rebutted ;  while  others  are  in-  g^^^* 
conclusive,  and  may  be  rebutted.  And  the 
latter  may  be  divided  into  slight  and  strong, 
according  as  they  are  or  are  not  of  sufficient 
strength  to  shift  the  burden  of  proof.  (Best, 
406,420;  Powell,  51.)    1416. 

It    is    presumed,    conclusively,  that  allPpe«^p- 
persons  are  acquainted  with  the  kw.    And  S'uwrSd 
every  person  must  be  taken  to  intend  the  ^^^^g  of 
natural  consequences  of  his  acts.   (Best,  440,  ^ 
446 ;  Powell,  53 ;  Eosc.  27.)    1416, 

In  many  cases  acts  are  presumed  to  be  Prwump- 

^  *^  tlonoffliat 

in  accordance  with  the  ordinary  conduct  of  ^wcji  is 
mankind,  the  habits  of   society,  and  the 
usages  of  trade,  where  there  is  no  reason 
to    suppose   the   contrary.    (Best,   501-4.) 

1417. 

Where  an  instrument  or  act  is  susceptible  S'**^^ 

-^  tlon  of  t3ut 

DD  3 
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P^»T  IV.  of  two  constructions,  the  one  involving  that 
_^^  which  is  legal,  and  the  other  that  which  is 
right.  illegal,  the  parties  will  be  presumed  to  have 
intended  the  former.  (Best,  449.)  Indeed, 
persons  are  presumed  to  have  acted  rightly : 
so  that  non-performance  of  duty,  irregularity, 
illegality,  &aud,  perjury,  or  other  vice,  mis- 
conduct, or  wrong,  is  not  to  be  presumed. 
(Best,  435,  447-8, 450-454,  460,  465 ;  Rose. 
26,  85;  Powell,  51.)  Hence,  no  person  is 
to  be  required  to  explain  or  contradict,  until 
enough  has  been  proved  to  warrant  a  reason- 
able and  just  conclusion  against  him,  in 
the  absence  of  explanation  or  contradiction. 
(Best,  448 ;  Powell,  49.)  And,  on  the  same 
principle,  the  Courts  are  inclined  to  dispense 
with  proof  of  circumstances  which  are  es- 
sential to  the  validity  of  official  and  other 
act?,  and  by  which  they  were  probably  ac- 
companied in  some  instances.  Thus,  prior 
acts  are  sometimes  inferred  from  posterior 
acts,  and  posterior  acts  from  prior  acts,  and 
intermediate  acts  from  antecedent  and  siib- 
sequent  acts.  (Best,  456.)  1418. 
preaump-        Posscssiou,  or  quasi  possession,  or  receipt 

tion  from  ^  * 

ir re^d^Tof  ^^  ^^^  ^^^°^  ^^®  person  in  possession,  as  the 
*^®"**  case  may   be,  is  prim&  facie   evidence   of 

property.     (Best,  465;  Rose.  31,  660;  Asher 
V.  Whithck,  L.  R.  I  Q.  B.  1,  7.)    1419. 
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Ancient  documents  proved  to  have  come  ^^J^' 
^  ^.  ,  ,  .  Tit.  HI. 
from  the  proper  custody,  and  purporting  to 

be  a  part  of  the  transactions  to  which  they  from^^ 

anciont 

relate,  are  evidence  of  those  transactions,  documents. 
(PoweU,  106. 110,)    14580. 

The  posting  of  a  letter  is  prim&  facie  proof  PrMump. 
of  its  receipt  in  due  time.    It  is  not  con-  J^g^^ 
elusive,  unless  made  so  by  statute.  (Best,  503 ; 
Be  Oortstantinople  a/nd  Alexandria  Hotel 
Co.,  Reidpath's  Case,  L.  R.  11  £q.  86.)  1421. 

Any  considerable  and  unnecessary  lapse  of  Pramimp. 

1  tionofpiiy. 

time,  without  demand  of  payment,  and  with-  >»«>t. 
out  any  acknowledgment  of  the  existence  of 
a  debt,  affords  primA  facie  presumption  of 
payment    (Ad.  Con.  912.)    1422. 

The  presumption,  in  the  absence  of  evi-  Pranimp. 

tion  of  con- 

dence  to  the  contrary,  is  in  favour  of  the  tjpuanceof 

■^ '  the  same 

continuance  of  things  in  the  same  state  in  ^^ 
which  they  are    proved  to    have  existed. 
(Best,  504;  Rose.  27.)    142S. 
There  is  no  presumption  of  law  in  favour  PrMump- 

tion  wlfli 

of  the  continuance  of  life,  though  there  may  j^e«moo  to 
be  grounds  for  inferring  it  But  when  a*^*****- 
person  goes  abroad,  or  leaves  his  usual  place 
of  resort,  and  has  not  been  heard  of  for 
seven  years,  there  is  a  presumption  of  law 
that  he  is  dead.  (Best,  608;  Powell,  57; 
Rose.  34 ;  In  re  Phene's  TrusU,  L  R.  6  Ch. 
Ap.  139.)    1424. 
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Pabt  rv.      In  the  absence  of  evidence  to  the  contraiy. 

Tit.  in.  ^  * 


a  document  which  is  lost  or  not  produced  on 
tion  as  £    notice,  will  be  presumed  to  hare  been  duly 

stamp.  _        _, 

stamped.  So  that  the  burden  of  proof  as 
to  the  stamp  is  on  the  party  who  alleges 
the  instrument  to  have  been  unstamped  to 
establish  that  fact  But  if  there  is  evidence 
that  at  a  particular  time  the  instmment 
unstamped,  the  burden  of  proof  is 
to  the  party  who  allies  that  it  was  stamped 
to  prove  that  fact.  {The  Marine  Invest- 
rtiefnt  Co.  v.  Haviaide,  L.  R  5  H.  L.  624; 
Best,  310 ;  Powell,  356 ;  Rose.  36.)  143& 
Proof  of  The  execution  of  a  deed,  if  attestation  was 

deeds,  wills, 

d^umw^  necessary,  must  be  proved  by  at  least  one  of 
the  attesting  witnesses,  notwithstanding  the 
testimony  of  third  persons,  or  an  admission 
of  the  j)arty  by  whom  it  was  executed,  except 
it  be  a  formal  admission  made  inter  partes 
for  the  purpose  of  the  trial.  If  an  attesting 
witness  is  satisfied  as  to  his  signature,  and 
says  he  is  therefore  sure  he  saw  the  instru- 
ment executed,  recollection  of  the  execution 
is  not  necessary.  If  the  witnesses  are  dead, 
or  insane,  or  out  of  the  jurisdiction  of  the 
Court,  or  cannot  be  found,  proof  may  be  given 
of  their  handwriting.  (Best,  294^-5 ;  Powell, 
4G ;  Rose.  114-117.)    1426. 

Documents  attested,  but  not    requiring 
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attestation,  may  be  proved  as  if  not  attested.  ^' J?' 
(Rose.  Ill,  112, 114;  Best,  295-6  ;  Powell,  — '- — - 
359--361,  363 ;  17  &  18  Viet.  c.  125,  s.  26, 
103.)    1427. 

Where  theie  is  no  attesting  witness  to  an 
instrument,  it  is  usually  proved  by  evidence 
of  the  handwriting  of  the  party.    (Best,  296.) 

1428. 

A  probate  is  evidence  of  the  validity  and 
contents  of  a  will  of  personal  estate.  (Rose. 
12th  ed.  127.)  And  by  the  stat  20  &  21 
Vict  c.  77,  s.  64,  it  is  enacted  as  follows : 
"  In  any  action  at  Law,  or  suit  in  Equity, 
where,  according  to  the  existing  law,  it 
would  be  necessary  to  produce  and  prove 
an  original  will  in  order  to  establish  a 
devise  or  other  testamentary  disposition  of 
or  affecting  real  estate,  it  shall  be  lawful 
for  the  party  intending  to  establish  in 
proof  such  devise  or  other  testamentary  dis- 
position, to  give  to  the  opposite  party,  ten 
days  at  least  before  the  trial  or  other  pro- 
ceedings in  which  the  said  proof  shall  be 
intended  to  be  adduced,  notice  that  he 
intends  at  the  said  trial  or  other  proceeding 
to  give  in  evidence,  as  proof  of  the  devise 
or  other  testamentary  disposition,  the  pro- 
bate of  the  said  will,  or  the  letters  of  admi- 
nistration with  the  will  annexed,  or  a  copy 
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Tra^m  ^^'^^^  stamped  with  any  seal  of  the  Couit 

of  Probate ;  and  in  every  such  case   such 

probate,  or  letters  of  administration,  or  a 
copy  hereof  respectively,  stamped  as  afore- 
said, shall  be  sufficient  evidence  of  such  will, 
and  of  its  validity  and  contents,  notwith- 
standing the  same  may  not  have  been  proved 
in  solemn  form,  or  to  have  been  otherwise 
declared  valid  in  a  contentious  cause  or 
matter,  as  herein  provided,  unless  the  party 
receiving  such  notice  shall,  within  four  days 
after  such  receipt,  give  notice  that  he  dis- 
putes the  validity  of  such  devise  or  other 
testamentary  disposition."    1429. 

No  proof  is  required  of  a  deed,  will  or 
other  document  more  than  thirty  years  old, 
and  coming  fix)m  a  custody  in  which  it  was 
not  unreasonable  to  expect  to  find  it^  thou^ 
it  might  not  be  the  most  proper  custody. 
But  if  attested,  the  opposite  party  may  call 
the  attesting  witness  to  show  that  it  was 
not  duly  executed.  (Best,  295,  461 ; 
Powell,  135,  297,  360;  Rose.  120-1,  127,) 

1480. 

How  judg.       Judgment  as  to  the  genuineness  of  hand- 

nont  M  to 

Srtttwr       writing  may  be  formed  from  having  seen  the 

be  formed,   person  writc  ou  former  occasions ;  or  from 

having  corresponded  with  him,  or  had  other 

opportunities  of  seeing  his  handwriting;  or 
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from  a  comparison  of  the  handwriting  in  ^^^ 

question  with  other  docnments  proved  to 

have  been  written  or  signed  by  him.  (Besl^ 
316,  318,  322,  323. 329 ;  PoweU,  357  ;  Bosc. 
119-120 ;  17  &  18  Vict  c.  125,  s.  27, 103.) 

148L 

Where  part  of  a  document  or  statement  is  si^tto 
used  against  a  person,  he  has  a  nght  to  have  taztrMd. 
the  whole  of  it  laid  before  the  Court,  so  far 
as  it  bears  upon  the  part  so  used.    (Best, 
640 ;  PoweU,  277.)    1432. 

That  pait  of  a  record  which  states  what  svideoM 

from  a 

has  taken  place  cannot  be  disputed.    Butr««"^- 
the  judicial  part  is  in  general  only  evidence 
against  those  who  are  parties  or  privy  to 
the  proceeding.    (Best,  742-3 ;  Eosc.  157-8.) 
1433. 

Either  party,  in  a  civil  proceeding  in  the  Right  to 

fpMiysf.  and 

superior  Courts,  is  entitled  to  an  inspection  copy  doca- 
of  documents,  in  the  possession  of  the  opposite 
party,  which  relate  to  his  own  case  alone,  or 
to  the  cases  of  both  parties  conjointly,  and  to 
take  copies  of  such  documents.  (Best,  752-3; 
Powell,  331-7.)  1434. 
When  documents  required  as  evidence  are  Notioeto 

produce 

in  the  possession  of  the  adverse  party,  a  documenu 
notice  to  produce  them  should  be  served  on 
him;  and  if  he  does  not  produce  them, 
secondaiy  evidence  of  their  contents  may 
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T^'m  *  ^  givGiu    If  they  are  in  the  possession  of 


a  third  person,  he  may  be  served  with  a 
subpoena  duces  tecum,  i,e.,  a  summons  to 
attend  the  trial  as  a  witness,  and  bring  the 
documents  with  him.  But  a  peison  need 
not  produce  documents,  if  the  disclosuro 
would  involve  a  breach  of  professional  con- 
fidence, or  might  subject  him  to  a  criminal 
prosecution,  penalty,  or  forfeiture,  or  loss 
of  his  estate  or  interest.  So  that  a  person 
or  his  solicitor  need  not  produce  the  muni* 
ments  of  title  to  his  estate,  but  secondary 
evidence  of  their  contents  may  be  given* 
(Best,  289-290;  PoweU,  337-8;  Rose  7, 
133.)    I486. 

Where  communications  are  made  in  writ- 
ing in  the  course  and  as  part  of  the  duty  of 
an  officer  or  agent  or  a  servant,  whether  an 
action  is  pending  or  not,  and  whether  they 
contain  facts  or  opinions,  they  must  be  pro- 
duced.  But  if  they  are  made  confidentially, 
and  for  the  purpose  of  litigation,  and  not  in 
the  ordinaiy  course  of  the  duty  of  the  person 
making  them,  they  are  privileged,  (  WooUey 
V.  North  London  By.  Co.,  L  R  4  C.  P.  602, 
611,614.)  1436. 
noUm  to^^  Either  party  may  call  on  the  other  party, 
manta.  ^y  jjo^ico,  to  admit  any  document,  saving 
all  just  exceptions;  and  in  case  of  refusal 
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or  neglect  to  admit  it,  the  costs  of  proving  ^''t^' 

the  document  must  he  paid  by  the  party  so 

neglecting  or  refusing,  whatever  the  resiQt  of 
the  cause  may  be,  unless  the  judge  certifies 
that  the  refusal  to  admit  it  was  reasonable. 
(Best,  759;  Powell,  168-9;  15  &  16  Vict 
c.76,s.  117.)    1487. 
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86  &  37  Vict.  Cap.  66. 
The  Supreme  Court  of  Judicature  Act,  1873. 

SECTION  24. 

Ik  every  civil  cause  or  matter  coimnenoed  in  Law  and 
the  High  Court  of  Justice  law  and  equity  shall  ocmcur- 
be  administered  by  the  High  Court  of  Justice  n^iisteTed. 
and  the  Court  of  Appeal  respectively  according 
to  the  Rules  following  :-^* 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be 
entitled  to  any  equitable  estate  or  right,  or  to 
relief  upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against  any 
right,  title,  or  daim  whatsoever  asserted  by  any 
defendant  or  respondent  in  such  cause  or  matter, 
or  to  any  relief  founded  upon  a  legal  right,  which 
heretofore  could  only  have  been  given  by  a  Court 
of  Equity,  the  said  Courts  respectively,  and  every 
Judge  thereof,  shall  give  to  such  plaintiff  or 
petitioner  such  and  the  same  relief  as  ought  to 
have  been  given  by  the  Court  of  Chancery  in 
a  suit  or  proceeding  for  the  same  or  the  like 
purpose  properly  instituted  before  the  passing  of 
this  Act 
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(2.)  If  any  defendant  claims  to  be  entitled  to 
any  equitable  estate  or  right,  or  to  relief  upon 
any  equitable  ground  against  any  deed,  instni- 
ment,  or  contract,  or  against  any  right,  title,  or 
claim  asserted  by  any  plaintiff  or  petitioner  in 
such  cause  or  matter,  or  alleges  any  ground  of 
equitable  defence  to  any  claim  of  the  plaintiff  or 
petitioner  in  such  cause  or  matter,  the  said  Courts 
respectively,  and  evety  Judge  thereof,  shall  give 
to  every  equitable  estate,  right,  or  ground  of 
relief  so  claimed,  and  to  every  equitable  defence 
so  alleged,  such  and  the  same  effect  by  way  of 
defence  against  the  claim  of  such  plaintiff  or 
petitioner,  as  the  Court  of  Chancery  ought  to 
have  given  if  the  same  or  the  like  matters  had 
been  relied  on  by  way  of  defence  in  any  suit 
or  proceeding  instituted  in  that  Court  for  the 
same  or  the  like  purpose  before  the  passing  of 
this  Act. 

(3.)  The  said  Courts  respectively,  and  every 
Judge  thereof,  shall  also  have  power  to  grant  ta 
any  defendant  in  respect  of  any  equitable  estate 
or  right,  or  other  matter  of  equity,  and  also  in 
respect  of  any  legal  estate,  right,  or  title  claimed 
or  asserted  by  him,  all  such  relief  a^^iinst  any 
plaintiff  or  petitioner  as  such  defendant  shall 
have  properly  claimed  by  lus  pleading,  and  as 
the  said  Courts  respectively,  or  any  Judge  there- 
of, might  have  granted  in  any  suit  instituted 
for  that  purpose  by  the  same  defendant  against 
the  same  plaintiff  or  petitioner;  and  also  all  such 
relief  relating  to  or  connected  with  the  original 
subject  of   the  cause   or  matter,  and  in  like 
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manner  claimed  against  any  other  person, 
whether  already  a  party  to  the  same  cause  or 
matter  or  not,  who  shall  have  heen  duly  served 
with  notice  in  writing  of  sudi  claim  pursuant  to 
any  Rule  of  Court  or  any  Order  of  the  Court,  as 
might  properly  have  been  granted  against  such 
person  if  he  had  been  made  a  defendant  to  a 
cause  duly  instituted  by  the  same  defendant  for 
the  like  purpose ;  and  every  person  served  with 
any  such  notice  shall  thenceforth  be  deemed  a 
party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such 
claim,  as  if  he  had  been  duly  sued  in  the  ordinaiy 
way  by  such  defendant. 

(4.)  The  said  Courts  respectively,  and  every 
Judge  thereof,  shall  recognise  and  take  notice 
of  all  equitable  estates,  titles,  and  rights,  and 
all  equitable  duties  and  liabilities  appearing  in- 
cidentally in  the  course  of  any  cause  or  matter, 
in  the  same  manner  in  which  the  Court  of 
Chancery  would  have  recognised  and  taken 
notice  of  the  same  in  any  suit  or  proceeding 
duly  instituted  therein  before  the  passing  of 
this  Act. 

(5.)  Ko  cause  or  proceeding  at  any  time  pend- 
ing in  the  High  Court  of  Justice,  or  before  the 
Court  of  Appeal,  shall  be  restrained  by  prohibi- 
tion or  injunction;  but  every  matter  of  equity  .on 
which  an  injunction  against  the  prosecution  of 
any  such  cause  or  proceeding  might  have  been 
obtained,  if  this  Act  had  not  passed,  either  un- 
conditionally or  on  any  terms  or  conditions,  may 
be  relied  on  by  way  of  defence  thereto:  Provided 
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always,  that  nothing  in  this  Act  contained  shall 
disable  either  of  the  said  Courts  from  directing  a 
stay  of  proceedings  in  any  cause  or  matter  pend- 
ing before  it  if  it  shall  think  fit;  and  any  persoDy 
whether  a  party  or  not  to  any  such  cause  or 
matter,  who  would  have  been  entitled,  if  this  Act 
.  had  not  passed,  to  apply  to  any  Court  to  restrain 
the  prosecution  thereof,  or  who  may  be  entitled 
to  enforce,  by  attachment  or  otherwise,  any  judg- 
ment,  decree,  rule,  or  order,  contrary  to  which 
all  or  any  part  of  the  proceedings  in  such  cause 
or  matter  may  have  been  taken,  shall  be  at  liberty 
to  apply  to  the  said  Courts  respectively,  by 
motion  in  a  summary  way,  for  a  stay  of  pioceed- 
ings  in  such  cause  or  matter,  either  generally,  or 
80  far  as  may  be  necessary  for  the  purposes  of 
justice;  and  the  Court  shall  thereupon  make 
such  order  as  shall  be  just 

(6.)  Subject  to  the  aforesaid  provisions  for 
giving  effect  to  equitable  rights  and  other  matten 
of  equity  in  manner  aforesaid,  and  to  the  other 
express  provisions  of  this  Act,  the  said  Courts 
respectively,  and  every  Judge  thereof,  shall 
recognise  and  give  effect  to  all  legal  claims  and 
demands,  and  all  estates,  titles,  rights,  duties, 
obligations,  and  liabilities  existing  by  the  com- 
mon law  or  by  any  custom,  or  created  by  any 
statute,  in  the  same  manner  as  the  same  would 
have  been  recognised  and  given  effect  to  if  this 
Act  had  not  passed,  by  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  said  High 
Court  of  Justice. 

(7.)  The  High  Court  of  Justice  and  the  Couit 


APPENDIX.  623 

of  Appeal  respectively,  in  the  exercise  of  the 
jurisdiction  vested  in  them  by  this  Act  in  every 
cause  or  matter  pending  before  them  respectively, 
shaU  have  power  to  grant,  and  shall  grant,  either 
absolutely  or  on  such  reasonable  terms  and  con- 
ditions as  to  them  shall  seem  just,  aU  such 
remedies  whatsoever  as  any  of  the  parties  thereto 
may  appear  to  be  entitled  to  in  respect  of  any 
and  every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in  such 
cause  or  matter ;  so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between  the  said  par- 
ties respectively  may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legal  proceed- 
ings concerning  any  of  such  matters  avoided. 

SECTION  25. 

And  whereas  it  is  expedient  to  take  occasion  RuiMof  Uw 
of  the  union  of  the  several  C!ourts  whose  jurisdic-  uSnpointt. 
tion  is  thereby  transferred  to  the  said  High  Court 
of  Justice  to  amend  and  declare  the  law  to  be 
hereafter  administered  in  England  as  to  the 
matters  next  hereinafter  mentioned;  Be  it  enacted 
as  follows : — 

(1.)  [By  the  Supreme   Court  of  Judicature  Adminirtm- 
Act,  1875  (38  &  39  Vict.  c.  77,  s.  10),  an  enact-  ^te'of 
ment  is  made  in  lieu  of  this  1st  sub-section ;  for  esutM. 
which  see  supra,  par.  1054.] 

(2.)  No  claim  of  a  cestui  que  trust  against  his  statutes  of 
trustee  for    any  property  held   on   an  express  inapplicable 
trust,  or  in  respect  of  any  branch  of  such  trust,  toST*^ 
shall  be  held  to  be  barred  by  any  Statute  of 
Limitations. 
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upon  such  terms  and  conditions  as  the  Court 
shall  think  just ;  and  if  an  ii\junction  is  asked, 
either  before,  or  at,  or  after  the  hearing  of  any 
cause  or  matter,  to  prevent  any  threatened  or 
apprehended  waste  or  trespass,  such  injunction 
may  be  granted,  if  the  Court  shall  think  fit, 
whether  the  person  against  whom  such  injunc- 
tion is  sou^t  is  or  is  not  in  possession  under 
any  claim  or  title  or  otherwise,  or  (if  out  of 
possession)  does  or  does  not  claim  a  right  to 
do  the  act  sought  to  be  restrained  under  any 
colour  of  title,  and  whether  the  estates  claimed 
by  both  or  by  either  of  the  parties  are  legal  or 
equitable. 

DwnaKea  by      (9.)  In  any  causc  or  proceeding  for  damages 

sea.  arising  out  of  a  collision  between  two  shipe,  if 

both  ships  shall  be  found  to  have  been  in  faulty 
the  rules  hitherto  in  force  in  the  Court  of  Admi- 
ralty, so  far  as  they  have  been  at  variance  with 
the  rules  in  force  in  the  Courts  of  Common  Law, 
shall  prevaiL 

Infante.  (IQ.)  In  questions  relating  to  the  custody  and 

education  of  infants  the  rules  of  Equity  shall 
prevaiL 

Cases  of  con-      (n.)  Generally  in  all  matters  not  hereinbefoie 

flictnot  ^       ^  *' 

eniime-  particularly  mentioned,  in  which  there  is  any 
conflict  or  variance  between  the  rules  of  Equity 
and  the  rules  of  the  Common  Law  with  reference 
to  the  same  matter,  the  rules  of  Equity  sh^ll 
prevaiL 
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SECTION  89. 

Every  inferior  Court  which  now  has  or  which  Powers  of 
may  after  the  passing  of  this  Act  have  jurisdic-  courts 
tion  in  Equity,  or  at  Law  and  in  Equity,  and  Equity 
in  Admiralty  respectively,  shall,  as  regards  all  miraitv 
causes  of  action  within  its  jurisdiction  for  the  tion.  ^ 
time  being,  have  power  to  grant,  and  shall  grant 
in  any  proceeding  before  such  Court,  such  relief, 
redress,  or  remedy,  or  combination  of  remedies, 
either  absolute  or  conditional,  and  shall  in  every 
such  proceeding  give  such  and  the  like  effect  to 
every  ground  of  defence  or  counter-claim,  equi- 
table   or   legal    (subject   to   the  provision  next 
hereinafter  contained),  in   as  full  and  ample  a 
manner  as  might  and  ought  to  be  done  in  the 
like  case  by  the  High  Court  of  Justice. 


SECTION  90. 

Where  in  any  proceeding  before  any  such  in-  counter- 
f erior  Court  any  defence  or  counter-claim  of  the  inferior'* 
defendant  involves  matter  beyond  the  jurisdic-  tnmafera" 
tion  of  the  Court,  such  defence  or  counter-claim     ®    "'™* 
shall  not  affect  the  competence  or  the  duty  of 
the  Court  to  dispose  of  the  whole  matter  in  con- 
troversy so  far  as  relates  to  the  demand  of  the 
plaintiff  and  the  defence  thereto,  but  no  relief 
exceeding  that  which  the  Court  has  jurisdiction 
to   administer  shall  be  given  to  the  defendant 
upon  any  such  counter-claim  :   Provided  always, 
that  in  such  case  it  shall  be  lawfid  for  the  High 

E  E  2 
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Court,  or  any  Division  or  Judge  thereof,  if  it 
shall  be  thought  fit,  on  the  application  of  any 
party  to  the  proceeding,  to  order  that  the  whole 
proceeding  be  transferred  from  such  inferior 
Court  to  the  High  Court,  or  to  any  Division 
thereof;  and  in  such  case  the  record  in  such 
proceeding  shall  be  transmitted  by  the  Registrar, 
or  other  proper  officer,  of  the  inferior  Couii 
to  the  said  High  Court;  and  the  same  shall 
thenceforth  be  continued  and  prosecuted  in  the 
said  High  Court  as  if  it  had  been  originally  com- 
menced therein. 

SECTION  91. 

uuiosof  tow      The  several  rules  of  law  enacted  and  declared 

to  apply  to 

inferior       \yy  this  Act  shsll  be  in  force  and  receive  effect  in 

Courts.  '' 

aU  Courts  whatsoever  in  England,  so  far  as  the 
matters  to  which  such  rules  relate  shall  be  re- 
spectively cognisable  by  such  Courts. 
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An  Act  to  amend  the  Law  relating  to  the 
Property  of  Married  Women. 

[9th  August,  1870.] 

Whebbas  it  is  desirable  to  amend  the  law  of 
property  and  contract  with  respect  to  married 
women : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : — 

1.  The  wages  and  earnings  of  any  married  Eominffs  of 
woman   acquired  or   gained    by  her  after  the  women  to 

f   .  i_  •      A    .   >  1  .  be  deemed 

passmg  of  this  Act  m  any  employment,  occupa-  their  own 
tion,  or  trade  in  which  she  is  engaged  or  which  **"****^^* 
she  carries  on  separately  from  her  husband,  and 
also  any  money  or  property  so  acquired  by  her 
through  the  exercise  of  any  literary,  artistic,  or 
scientiRc  skill,  and  all  investments  of  such  wages, 
earnings,  money,  or  property,  shall  be  deemed 
and  taken  to  be  property  held  and  settled  to  her 
separate  use,  independent  of  any  husband  to 
whom  she  may  be  married,  and  her  receipts  alone 
shall  be  a  good  discharge  for  such  wages,  earnings, 
money,  and  property. 

2.  Notwithstanding  any  provision  to  the  con-  ^^^J^**  ^ 
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^J^^y  •   trary  in  the  Act  of  the  tenth  year  of  George  the 

J??*°^    Fourth,  chapter  twenty-four,  enabling  the  Com- 

her  separate  missioners  f  or  the  Eeduction  of  the  National 

Debt  to  grant  life  annuities  and  annuities  for 

terms  of  years,  or  in  the  Acts  relating  to  savings 

banks  and  post-office  savings  banks,  any  deposit 

hereafter  made  and  any  annuity  granted  by  the 

said  Commissioners  under  any  of  the  said  Acts 

in  the  name  of  a  married  woman,  or  in  the  name 

of  a  woman  who  may  marry  after  such  deposit 

or  grant,  shall  be  deemed  to  be  the  separate 

property  of  such  woman,  and  the  same  shall  be 

accounted  for  and  paid  to  her  as  if  she  were  an 

Provisa       unmarried  woman;  provided  that  if  any  such 

deposit  is  made  by,  or  such  annuity  granted  to, 

a  married  woman  by  means  of  moneys  of  her 

husband  without  his  consent,  the  Court  may, 

upon  an  application  under  section  nine  of  this 

Act,  order  such  deposit  or  annuity,  or  any  part 

thereof,  to  be  paid  to  the  husband. 

^^^^  3.  Any  married  woman,  or  any  woman  about 

womanu      ^o  be  married,  may  apply  to  the  Grovemor  and 

property  in  »         v      x-r  .^ 

thofimda.  Company  of  the  Bank  of  England,  or  to  Uie 
Governor  and  Company  of  the  Bank  of  Ireland, 
by  a  form  to  be  provided  by  the  governor  of 
each  of  the  said  banks  and  company  for  that 
purpose,  that  any  sum  forming  part  of  the  public 
stocks  and  funds,  and  not  being  less  than  twenty 
poimds,  to  which  the  woman  so  applying  is 
entitled,  or  which  she  is  about  to  acquire,  may  be 
transferred  to  or  made  to  stand  in  the  books  of 
the  governor  and  company  to  whom  such  appli- 
cation is  made  in  the  name  or  intended  name  of 
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the  woman  as  a  married  woman  entitled  to  her 
separate  use,  and  on  such  sum  being  entered  in 
the  books  of  the  said  governor  and  company 
accordingly,  the  same  shall  be  deemed  to  be  the 
separate  property  of  snch  woman,  and  shall  be 
transferred  and  the  dividends  paid  as  if  she  were 
an  unmarried  woman ;  provided  that  if  any  such 
investment  in  the  funds  is  made  by  a  married 
woman  by  means  of  moneys  of  her  husband 
without  his  consent,  the  Court  may,  upon  an 
application  under  section  nine  of  this  Act,  order 
such  investment  and  the  dividends  thereof,  or 
any  part  thereof,  to  be  transferred  and  paid  to 
the  husband 

4.  Any  married  woman,  or  any  woman  about  ab  to  a 

''  '  ^  married 

to  be  married,  may  apply  in  writing  to  the  woman's 

_  ,  property  In 

directors  or  managers  of  any  incorporated  or  joint-  ajoInt-stociF 

stock  company  that  any  fully  paid-up  shares,  or 

any  debenture  or  debenture  stock,  or  any  stock 

of  such  company,  to  the  holding  of  which  no 

liability  is  attached,  and  to  which  the  woman  so 

applying  is  entitled,  may  be  registered  in  the 

books  of  the  said  company  in  the  name  or  in* 

tended  name  of  the  woman  as  a  married  woman 

entitled  to  her  separate  use,  and  it  shall  be  the 

duty  of  such  directors  or  managers  to  register 

such  shares  or  stock  accordingly,  and  the  same 

upon  being  so  registered  shall  be  deemed  to  be 

the  separate  property  of  such  woman,  and  shall 

be  transferred  and  the  dividends  and  profits  paid 

as  if  she  were  an  unmarried  woman;  provided 

that  if  any  such  investment  as  last  mentioned  is 

made  by  a  married  woman  by  means  of  moneys 


^  *■ 
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of  her  husband  without  his  consent,  the  Coi)Tt 
may,  upon  an  application  under  section  nine  of 
this  Act,  order  such  investment  and  the  dividends 
and  profits  thereon,  or  any  part  thereof,  to  be 
transferred  and  paid  to  the  husband. 
aj»  to  a  5.  Any  married  woman,  or  any  woman  about 

woman's  to  be  married,  may  apply  in  vrriting  to  the  com- 
a  society,  mittee  of  management  of  any  industrial  and 
provident  society,  or  to  the  trustees  of  any 
friendly  society,  benefit  building  society,  or  loan 
society,  duly  registered,  certified,  or  enrolled 
under  the  Acts  relating  to  such  societies  re- 
spectively, that  any  share,  benefit,  debenture, 
right,  or  claim  whatsoever  in,  to,  or  upon  the 
funds  of  such  society,  to  the  holding  of  which 
share,  benefit,  or  debenture  no  liability  is  at- 
tached, and  to  which  the  woman  so  applying 
is  entitled,  may  be  entered  in  the  books  of  the 
society  in  the  name  or  intended  name  of  the 
woman  as  a  married  woman  entitled  to  her 
separate  use,  and  it  shall  be  the  duty  of  such 
committee  or  trustees  to  cause  the  same  to  be 
so  entered,  and  thereupon  such  share,  benefit, 
debenture,  right,  or  claim  shall  be  deemeil  to  be 
the  separate  property  of  such  woman,  and  shall 
be  transferable  and  payable  with  all  dividends 
and  profits  thereon  as  if  she  were  an  unmarried 
woman ;  provided  that  if  any  such  share,  benefit, 
debenture,  right,  or  claim  has  been  obtained  by 
a  married  Avoman  by  means  of  mone3's  of  her 
husband  without  his  consent,  the  Court  may, 
upon  an  application  under  section  nine  of  this 
Act,  order  the  same  and  the  dividends  and  pro- 
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fits  thereon,  or  any  part  thereof,  to  be  transferred 
and  paid  to  the  husband. 

6.  Nothing  hereinbefore  contained  in  reference  Deposit  of 
to  moneys  deposited  in  or  annuities  granted  by  f^ud  of 
saving  banks,  or  moneys  invested  in  the  funds  invalid, 
or  in  shares  or  stock  of  any  company,  shall,  as 
against  creditors  of  the  husband,  give  validity 

to  any  deposit  or  investment  of  moneys  of  the 
husband  made  in  fraud  of  such  creditors,  and 
any  moneys  so  deposited  or  invested  may  be 
followed  as  if  this  Act  had  not  passed. 

7.  Where  any  woman  married  after  the  passing  Peno&ai 
of  tliis  Act  shall  during  her  marriage  become  ^^Sigto a 
entitled  to  any  personal  property  as  next  of  kin  woman  to 
or  one  of  the  next  of  kin  of  an  intestate,  or  to  ^  *^  ^^"^ 
any  sum  of  money  not  exceeding  two  hundred 
pounds  under   any  deed  or  will,  such  property 

shall,  subject  and  without  prejudice  to  the  trusts 
of  any  settlement  affecting  the  same,  belong  to 
the  woman  for  her  separate  use,  and  her  re- 
ceipts alone  shall  be  a  good  discharge  for  the 
same. 

8.  Where    any  freehold,    copyhold,    or    cus-  Freehold 
tomaryhold   property   shall    descend    upon   any  Soa^  to  a 
woman  married  after  the  passing  of  this  Act  as  woman, 
heiress  or  co-heiress  of  an  intestate,  the  rents  and  mfTtToniy 


n 


be  her 


own. 


profits  of  such  property  shall,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting 
tlie  same,  belong  to  such  woman  for  her  separate 
use,  and  her  receipts  alone  shall  be  a  good  dis- 
charge for  the  same. 

9.  In   any  question    between    husband    and  How  ques- 

tlona  aa  to 

wife  as  to  property  declared  by  this  Act  to  be  ownenUp 

£  E  3 
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of  i^perty  ^h©  separate  property  of  the  wife,  either  party 
settled.  inay  apply  by  summons  or  motion  in  a  simunaiy 
way  either  to  the  Court  of  Chancery  in  England 
or  Ireland,  according  as  such  property  is  in 
England  or  Ireland,  or  in  England  (irrespective 
of  the  value  of  the  property)  the  Judge  of  the 
County  Court  of  the  district  in  which,  either 
party  resides,  and  thereupon  the  Judge  may 
make  such  order,  direct  such  inquiry,  and  award 
such  costs,  as  he  shall  think  fit ;  provided  that 
any  order  made  by  such  Judge  shall  be  subject 
to  appeal  in  the  same  manner  as  the  order  of  the 
same  Judge  made  in  a  pending  suit  or  on  an 
equitable  plaint  would  have  been,  and  the  Judge 
may,  if  either  party  so  require,  hear  the  applica- 
tion in  his  private  room, 
irarried  10.  A  married  woman  may  effect  a  policy  of 

woman  may  ,  i.#  i       !•• 

effect  poUcy  msurance  upon  her  own  life  or  the  life  of  her 
ance.  husbaud  for  her  separate  use,  and  the  same  and 

all  benefit  thereof,  if  expressed  on  the  face  of  it 
to  be  so  effected,  shall  enure  accordingly,  and  the 
contract  in  such  policy  shall  be  as  valid  as  if 
made  with  an  unmarried  woman. 
^  e^orT"       "^  policy  of  insurance  effected  by  any  married 
kT^*^/ ^  man  on  lus  own  life,  and  expressed  upon  the 
his  wife.       face  of  it  to  be  for  the  benefit  of  his  wife  or  of 
his  wife  and   children,  or  any  of  them,   sbaU 
enure  and  be  deemed  a  trust  for  the  benefit  of 
his  wife  for  her  separate  use,  and  of  his  children, 
or  any  of  them,  according  to  the  interest  so  ex- 
pressed, and  shall  not,  fo  long  as  any  object  of 
the  trust  remains,  be  subject  to  the  control  of 
the  husband  or  to  his  creditors,  or  form    peit 
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of  his  estate.  When  the  sum  secured  by  the 
policy  becomes  payable,  or  at  any  time  pre* 
viously,  a  trustee  thereof  may  be  appointed  by 
the  Court  of  Chancery  in  England  or  in  Ireland, 
according  as  the  policy  of  insurance  was  effected 
in  England  or  in  Ireland,  or  in  England  by  the 
Judge  of  the  County  Court  of  the  district,  or  in 
Ireland  by  the  Chairman  of  the  Civil  Bill  Court 
of  the  division  of  the  county  in  virhich  the 
insurance  office  is  situated,  and  the  receipt  of 
such  trustee  shall  be  a  good  discharge  to  the 
of&ce.  If  it  shall  be  proved  that  the  policy  was 
effected  and  premiums  paid  by  the  husband  with 
intent  to  defraud  his  creditors,  they  shall  be 
entitled  to  receive  out  of  the  sum  secured  an 
amount  equal  to  the  premiums  so  paid. 

11.  A  married  woman  may  maintain  an  action  Marriod 

.      i  #      xY_  £  women  may 

m  her  own  name  for  the  recovery  of  any  wages,  mnintain  an 
earnings,  money,  and  property  by  this  Act  de-  °°* 
dared  to  be  her  separate  property,  or  of  any 
property  belonging  to  her  before  marriage,  and 
which  her  husband  shall,  by  writing  under  his 
hand,  have  agreed  with  her  shall  belong  to  her 
after  marriage  as  her  separate  property,  and  she 
shall  have  in  her  own  name  the  same  remedies, 
both  civil  and  criminal,  against  all  persons 
whomsoever  for  the  protection  and  security  of 
such  wages,  earnings,  money,  and  property,  and 
of  any  chattels  or  other  property  purchased  or 
obtained  by  means  thereof  for  her  own  use,  as  if 
such  wages,  earnings,  money,  chattels,  and  pro- 
perty belonged  to  her  as  an  unmarried  woman ; 
and  in  any  indictment  or  other  proceeding  it 
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shall  be  sufficient  to  allege  such  wages,  earnings, 
money,  chattels,  and  property  to   be   her  pro- 
perty. 
Hunbond  12.  A  husband  shall  not,  by  reason  of  any 

not  to  be  '      "^  ^ 

liable  on  his  marriage  which  shall  take  place  after  this  Act 

wife's  con-  ,  . 

tnvctfl  has  come  into  operation,  be  liable  for  the  debts 

niarrfaige.  of  his  wife  Contracted  before  marriage,  bat  the 
wife  shall  be  liable  to  be  sued  for,  and  any  pio- 
l^erty  belonging  to  her  for  her  separate  use  shall 
be  liable  to  satisfy,  such  debts  as  if  she  had  con- 
tinued unmarried  (a). 
Married  13.  Where  in  England  the  husband  of  any 

wnrnau  to  *^  '' 

i>o  liable  to   woman  haying  separate  property  becomes  chaige- 

the  parish  •  i       i        • 

for  the  able  to  any  union  or  parish,  the  justices  having 
luiceojher  junsdiction  ui  such  umon  or  pansh  may,  in 
petty  sessions  assembled,  upon  application  of 
the  guardians  of  the  poor,  issue  a  summons 
against  the  wife,  and  make  and  enforce  such 
order  against  her  for  the  maintenance  of  her 
husband  as,  by  the  thirty-third  section  of  "  Tho 
Poor  Law  Amendment  Act,  1868,"  they  may 
now  make  and  enforce  against  a  husband  for 
the  maintenance  of  his  wife  who  becomes  chai^e- 
able  to  any  union  or  parish.  Where  in  Ireland 
relief  is  given,  under  the  provisions  of  the  Acts 
relating  to  the  relief  of  the  destitute  poor,  to  the 
husband  of  any  woman  having  separate  property, 
the  cost  price  of  such  relief  is  hereby  declared 
to  be  a  loan  from  the  guardians  of  the  union  in 
which  the  same  shall  be  given,  and  shall  be  re- 
covemble  from  such  woman  as  if  she  were  a  feme 

(a)  Sea  infra,  p«ge  687,  e<  uq. 
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sole  by  such  and  the  same  actions  and  proceed- 
ings as  money  lent 

14.  A  married  woman  having  separate  pro-  Married 

woman  to 

perty  shall  be  subject  to  all  such  liability  for  be  liable  to 
the  maintenance  of  her  children  as  a  vridow  is  for  the^  - 
now  by  law  subject  to  for  the  maintenance  of  anceofher 
her  children  :  Provided  always,  that  nothing  in        **"* 
this  Act  shall   relieve  her  husband  from  any 
liability  at  present  imposed  upon  him  by  law  to 
maintain  her  children. 

15.  This  Act  shall  come  into  operation  at  the  Commenoe- 
time  of  the  passing  of  this  Act,  Act 

16.  This  Act  shall  not  extend  to  Scotland.        Extent  of 

Act. 

17.  This  Act  may  be  cited  as  the  '^  Married  short  title. 
Women's  Property  Act,  1870." 


37  &  38  ViCT.  Cap.  50. 

An  Act  to  amend  the  Married  Women's 
Property  Act  (1870). 

[30th  July,  1874.] 

Whereas  it  is  not  just  that  the  property  which 
a  woman  has  at  the  time  of  her  marriage  should 
pass  to  her  husband,  and  that  he  should  not  be 
liable  for  her  debts  contracted  before  marriage, 
and  the  law  as  to  the  recovery  of  such  debts 
requires  amendment : 

Be  it  enacted  by  the  Queen's  most  Excellent 
l^lajesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
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in  tiiis  piesent  Pariiament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : — 

1.  80  much  of  the  Manied  Women's  Property 
Act,  1870,  as  enacts  that  a  husband  shall  not  be 
liable  for  the  debts  of  his  wife  contracted  before 
marriage  is  repealed  so  far  as  respects  mamages 
which  shall  take  place  after  the  passing  of  this 
Act,  and  a  husband  and  wife  manied  after  the 
passing  of  this  Act  may  be  jointly  sued  for  any 
such  debt. 

2.  The  husband  shall*  in  such  action  and  in 
any  action  brought  for  damages  sustained  by 
reason  of  any  tort  committed  by  the  wife  before 
marriage  or  by  reason  of  the  breach  of  any  con- 
tract made  by  the  wife  before  marriage,  be  liable 
for  the  debt  or  damages  respectively  to  the  extent 
only  of  the  assets  hereinafter  specified ;  and  in 
addition  to  any  other  plea  or  pleas  may  plead  that 
he  is  not  liable  to  pay  the  debt  or  damages  in 
respect  of  any  such  assets  as  hereinafter  specified ; 
or,  confessing  his  liability  to  some  amount,  that 
he  is  not  liable  beyond  what  he  so  confesses ;  and 
if  no  such  plea  is  pleaded  the  husband  shall  be 
deemed  to  have  confessed  his  liability  so  far  as 
assets  are  ooncemed. 

3.  If  it  is  not  foimd  in  such  action  that  the 
husband  is  liable  in  respect  of  any  such  assets, 
he  shall  have  judgment  for  his  coets  of  defenoe, 
whatever  the  result  of  the  action  may  be  against 
the  wife. 

4.  When  a  husband  and  wife  are  sued  jointly, 
if  by  confession  or  otherwise  it  appears  that 
the  husband  is  liable  for  the  debt  or  damages 
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recovered,  or  any  part  thereof,  the  judgment  to  Jj^^'®*" 
the  extent  of  the  amount  for  which  the  husband 
is  liable  shall  be  a  joint  judgment  against  the 
husband  and  wife,  and  as  to  the  residue,  if  any, 
of  such  debt  or  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife. 

5.  The  assets  in  respect  of  and  to  the  extent  AsMtsfor 

which  htis- 

of  which  the  husband  shall  in  any  such  action  be  band  liable, 
liable  are  as  follows : — 

(1.)  The  value  of  the  personal  estate  in  posses- 
sion of  the  wife,  which  shall  have  vested 
in  the  husband : 

(2.)  The  value  of  the  choses  in  action  of  the 
wife  which  the  husband  shall  have  re- 
duced into  possession,  or  which  with 
reasonable  diligence  he  might  have  re- 
duced into  possession : 

(3.)  The  value  of  the  chattels  real  of  the  wife 
which  shall  have  vested  in  the  husband 
and  wife: 

(4.)  The  value  of  the  rents  and  profits  of  the 
real  estate  of  the  wife  which  the  hus- 
band shall  have  received,  or  with 
reasonable  diligence  might  have  re- 
ceived : 

(5.)  The  value  of  the  husband's  estate  or  in- 
terest in  any  property,  real  or  personal, 
which  the  wife  in  contemplation  of  her 
marriage  with  him  shall  have  trans- 
ferred to  him  or  to  any  other  person  : 

(6.)  The  value  of  any  property,  real  or  per- 
sonal, which  the  wife  in  contemplation 
of  her  marriage  with  the  husband  shall 
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with  his  consent  have  transferred  to  any 
person  with  the  view  of  defeating  or 
delaying  her  existing  creditors : 
Provided  that  when  the  husband  after  mar- 
riage pays  any  debt  of  his  wife,  or  has  a  judg- 
ment bon&  fide  recovered  against  him  in  any  such 
action  as  is  in  this  Act  mentioned,  then  to  the 
extent  of  such  payment  or  judgment  the  husband 
shall  not  in  any  subsequent  action  be  liable. 
Extent  of         6.  This  Act  shall  not  extend  to  Scotland. 
Short  tiUe.       7.  This  Act  may  be  cited  as  the   **  Married 
Women's  Property  Act  (1870)  Amendment  Act, 
1874." 
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37  &  38  Vict.  Cap.  62. 

An  Act  to  amend  the  Law  as  to  the  Con- 

tiucts  of  Infants. 

[7th  August,  187Jj.] 

Whereas  it  is  expedient  to  amend  the  law  as  to 
the  contracts  of  infants,  and  as  to  the  ratification 
made  by  persons  of  full  age  of  contracts  made 
by  them  during  infancy,  and  as  to  necessaries  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows  : — 

L  All  contracts,  whether  by  specialty  or  by  Contracts 
simple    contract,    henceforth    entered    into    by  except  for' 
infants  for  the  repayment  of  money  lent  or  to  to  be  void.  * 
be  lent,  or  for  goods  supplied  or  to  be  supplied 
(other  than  contracts  for  necessaries),   and  all 
accounts  stated  with  infants,  shall  be  absolutely 
void :  Provided  always,  that  this  enactment  shall 
not  invalidate  any  contract  into  which  an  infant 
may,  by  any  existing  or  future  statute,  or  by  the 
rules  of  Common  Law  or  Equity,  enter,  except 
such  as  now  by  law  are  voidable. 

2.  No   action   shall  be   brought  whereby  to  No  action  to 

...        be  brought 

cliarge  any  person  upon  any  promise  made  after  on  retifica- 
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J^^  full  age  to  pay  any  debt  contracted  during  in- 
contract  fancy,  or  upon  any  ratification  made  after  full 
age  of  any  promise  or  contract  made  during  in- 
fancy, whether  there  shall  or  shaU  not  be  any 
new  consideration  for  such  promise  or  ratification 
after  full  age  (a). 
Short  title.  3.  This  Act  may  be  cited  as  "The  Infants 
Relief  Act,  1874" 


(a)  This  applies  to  raUficftUonB  made  after  the  ptaang 
of  the  Act,  even  of  contracts  made  before  that  time^ 
£x  parte  KibUe,  In  re  Ondaw,  L.  R.  10  Ch.  Ap.  37S, 
and  extendfl  to  mere  ratificationB  of  promises  of  marriage, 
however  dear,  without  evidence  of  any  fresh  procDiae^ 
though  there  may  have  been  a  ratification  from  day  to 
day.    (Coxhead  v.  MuUU,  L.  R.  3  C.  P.  D.  489.) 
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43  &  44  Vict.  Cap.  42. 

An  Act  to  extend  and  regulate  the  Liability 
of  Employers  to  make  Compensation  for 
Personal  Injuries  suffered  by  Workmen 
in  their  service. 

[7th  September,  1880.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  Wliere  after  the  commencement  of  this  Act  Amendment 
personal  injury  is  caused  to  a  workman — 

(1.)  By  reason  of  any  defect  in  the  condition 
of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business 
of  the  employer ;  or 
(2.)  By  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  who  has 
any  superintendence  entrusted  to  him 
whilst  in  the  exercise  of  such  superin- 
tendence;  or 
(3.)  By  reason  of  the  negligence  of  any  person' 
in  the  service  of  the  employer  to  whose 
orders  or  directions  the  workman  at 
the  time  of  the  injury  was  bound  to 
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conform,  and  did  conform,  where  such 
injury  resulted  from  his  having  so  con- 
formed ;  or 
(4.)  By  reason  of  the  act  or  omission  of  any 
person  in  the  service  of  the  employer 
done  or  made   in    ohedience    to    the 
rules  or  hyelaws   of   the  employer,  or 
in  ohedience  to  particular  instructions 
given  hy  any  person  delegated  with 
the  authority  of  the  employer  in  that 
hehalf ;  or 
(5.)  By  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  who  has 
the   charge  or  control  of  any  signal, 
points,  locomotive  engine,  or  train  upon 
a  railway, 
the  workman,  or  in  case  the  injury  results  in 
death,  the  legal  personal  representatives  of  the 
workman,  and  any  persons  entitled  in  case  of 
death,  shall  have  the  same  right  of  compensation 
and  remedies  against  the  employer  as  if  the 
workman  had  not  beeii  a  workman  of  nor  in  the 
service    of    the  employer,  nor  engaged  in  his 
work. 
Exceptions       2.  A  workman  shall  not  he  entitled  under  this 
mars? iw.  Act  to  any  right  of  compensation  or  remedy 
against  the  employer  in  any  of  the  following 
cases ;  that  is  to  say, 

(1.)  Under  sub-section  one  of  section  one, 
unless  the  defect  therein  mentioned 
arose  from,  or  had  not  been  discovered 
or  remedied  owing  to  the  negligence  of 
the  employer,  or  of  some  person  in  the 
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service  of  the  employer,  and  entrosted 
by  him  with  the  duty  of  seeing  that 
the  waysy  works,  machinery,  or  plant 
were  in  proper  condition. 
(2.)  Under  sub-section   four  of  section  one, 
unless  the  injury  resulted  from  some 
impropriety  or  defect  in  the  rules,  bye- 
laws,  or  instructions  therein  mentioned ; 
provided  that  where  a  rule  or  byelaw 
has  been  approved  or  has  been  accepted 
as  a  proper  rule  or  byelaw  by  one  of 
Her  Majesty's  Principal  Secretaries  of 
State,  or  by  the  Board  of  Trade  or  any 
other  department  of  the  Government, 
under  or  by  virtue  of  any  Act  of  Par- 
liament, it  shall  not  be  deemed  for  the 
purposes  of  this  Act  to  be  an  improper 
or  defective  rule  or  byelaw. 
(3.)  In  any  case  where  the  workman  knew  of 
'  the  defect  or  negligence  which  caused 
his  ii\jury,  and  failed  within  a  reason- 
able tima  to  give,  or  cause  to  be  given, 
information  thereof  to  the  employer  or 
some  person  superior  to  himself  in  the 
service  of  the  employer,  unless  he  was 
aware  that  the  employer  or  such  supe- 
rior already  knew  of  the  said  defect  or 
negligence. 
3.  The  amount  of  compensation  recoverable  limit  of 
under  this  Act  shall  not  exceed  such  sum  as  able  m  com- 
may  be  found  to  be  equivalent  to  the  estimated  ^*°"  ^^' 
earnings,  during  the  three  years  preceding  the 
injury,  of  a  person  in  the  same  grade  employed 
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during  those  years  in  the  like  employment  and  in 

the  district  in  which  the  workman  is  employed 

at  the  time  of  the  injury. 

i^it  of  4.  An  action  for  the  recovery  under  this  Act 

recovery  of   of  compensation  for  an  injury  shall  not  he  main- 

componaa-  "^  11 

tion.  tainable  unless  notice  that  injury  has  been  sus- 

tained is  given  within  six  weeks,  and  the  action 
is  commenced  within  six  months  from  the  occur- 
rence of  the  accident  causing  the  injury,  or,  in 
case  of  death,  within  twelve  months  from  the 
time  of  death  :  Provided  always,  that  in  case  of 
death  the  want  of  such  notice  shall  be  no  bar  to 
the  maintenance  of  such  action  if  the  judge  shall 
be  of  opinion  that  there  was  reasonable  excuse 
for  such  want  of  notice. 

Money  pay-      5,  There  shall  be  deducted  from  any  compensa- 

able  under  •^  * 

poi^tytobe  tion  awarded  to  any  workman,  or  representatives 
from  com-  of  a  Workman,  or  persons  claiming  by,  under,  or 
under  Act.  through  a  Workman  in  respect  of  any  cause  of 
action  arising  under  this  Act,  any  penalty  or  part 
of  a  penalty  which  may  have  been  paid  in  pur- 
suance of  any  other  Act  of  Parliament  to  such 
workman,  representatives,  or  persons  in  respect 
of  the  same  cause  of  action ;  and  where  an  action 
has  been  brought  under  this  Act  by  any  work- 
man, or  the  representatives  of  any  workman,  or 
any  persons  claiming  by,  under,  or  through  such 
workman,  for  compensation  in  respect  of  any 
cause  of  action  arising  under  this  Act,  and  pay- 
ment has  not  previously  been  made  of  any  penalty 
or  part  of  a  penalty  under  any  other  Act  of 
Parliament  in  respect  of  the  same  cause  of  action, 
such  workman,  representatives,  or  persons  shall 
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not  be  entitled  thereafter  to  receive  any  penalty 
or  part  of  a  penalty  under  any  other  Act  of 
Parliament  in  respect  of  the  same  cause  of  action. 

6.  (1.)  Every  action  for  recovery  of  com- Trial  of 
pensation  under  this  Act  shall  be  brought  in  a 
coimty  court,  but  may,  upon  the  application  of 
either  plaiutilP  or  defendant,  be  removed  into  a 
superior  court  in  like  manner  and  upon  the  same 
conditions  as  an  action  commenced  in  a  county 
court  may  by  law  be  removed. 

(2.)  Upon  the  trial  of  any  such  action  in  a 
county  court  before  the  judge  without  a  jury  one 
or  more  assessors  may  be  appointed  for  the  ptirpose 
of  ascertaining  the  amount  of  compensation. 

(3.)  For  the  purpose  of  regulating  the  condi- 
tions and  mode  of  appointment  and  remuneration 
of  such  assessors,  and  all  matters  of  'procedure 
relating  to  their  duties,  and  also  for  the  purpose 
of  consolidating  any  actions  under  this  Act  in  a 
county  court,  and  otherwise  preventing  multiplicity 
of  such  actions,  rules  and  regulations  may  be 
made,  varied,  and  repealed  from  time  to  time  in 
the  same  manner  as  rules  and  regulations  for 
regulating  the  practice  and  procedure  in  other 
actions  in  county  courts. 

"  County  court"  shall,  with  respect  to  Scotland, 
mean  the  ^'Sheriff's  Court,"  and  shall,  with 
respect  to  Ireland,  mean  the  "  Civil  Bill  Court." 

In  Scotland  any  action  under  this  Act  may  be 
removed  to  the  Court  of  Session  at  the  instance 
of  either  party,  in  the  manner  provided  by,  and 
subject  to  the  conditions  prescribed  by,  section 
nine  of  the  Sheriff  Courts  (Scotland)  Act,  1877.    «>  &  4i  vict. 
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In  Scotland  the  sherifT  may  conjoin  actions 
arising  out  of  the  same  occurrence  or  cause  of 
action,  though  at  the  instance  of  different  parties 
and  in  respect  of  different  injuries. 
Jjjvfng  7.  Notice  in  respect  of  an  injury  under  this 

SSiury.**'  Act  shall  give  the  name  and  address  of  the  person 
injured,  and  shall  state  in  ordinary  language  the 
cause  of  the  ii\jury  and  the  date  at  which  it  was 
sustained,  and  shall  be  served  on  the  employer, 
or,  if  there  is  more  than  one  employer,  upon  one 
of  such  employers. 

The  notice  may  be  served  by  delivering  the 
same  to  or  at  the  residence  or  place  of  buainees  of 
the  person  on  whom  it  is  to  be  served. 

The  notice  may  also  be  served  by  post  by  a 
registered  letter  addressed  to  the  person  on  whom 
it  is  to  be  served  at  his  last  known  place  of  resi- 
dence or  place  of  business;  and,  if  served  by 
post,  shall  be  deemed  to  have  been  served  at  the 
time  when  a  letter  containing  the  same  would  be 
delivered  in  the  ordinary  course  of  post ;  and,  in 
proving  the  service  of  such  notice,  it  shall  be 
sufficient  to  prove  that  the  notice  was  properly 
addressed  and  registered. 

Where  the  employer  is  a  body  of  persona 
corporate  or  unincorporate,  the  notice  shall  be 
served  by  delivering  the  same  at  or  by  sending  it 
by  post  in  a  registered  letter  addressed  to  the 
office,  or,  if  there  be  more  than  one  office,  any 
one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed 
invalid  by  reason  of  any  defect  or  inaocoracy 
therein,  unless  the  judge  who  tries  the  action 
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arising  from  the  injury  mentioned  in  the  notice 
shall  be  of  opinion  that  the  defendant  in  the 
action  is  prejudiced  in  his  defence  by  such  defect 
or  inaccuracy,  and  that  the  defect  or  inaccuracy 
was  for  the  purpose  of  misleading. 

8.  For  the  purposes  of  this  Act,  unless  the  Definitions, 
context  otherwise  requires, — 

The  expression  "person  who  has  superinten- 
dence entrusted  to  him "  means  a  person 
whose  sole  or  principal  duty  is  that  of 
superintendence,  and  who  is  not  ordinarily 
engaged  in  manual  labour : 

The  expression  "  employer  "  includes  a  body  of 
persons  corporate  or  unincorporate  : 

The  expression  "workman"  means  a  railway 
servant  and  any  person  to  whom  the 
Employers    and    Workmen    Act,    1875, 88*39  vict. 

c.  90. 

applies. 

9.  This  Act  shall  not  come  into  operation  until  Commence- 

*-  meut  of  Act. 

the  first  day  of  January  one  thousand  eight  hun- 
dred and  eighty-one,  which  date  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

10.  This  Act  may  be  cited  as  the  Employers'  Short  title. 
Liability  Act,  1880,  and  shall  continue  in  force 

till  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-seven,  and  to  the  end 
of  the  then  next  session  of  Parliament,  and  no 
longer,  unless  Parliament  shall  otherwise  deter- 
mine, and  all  actions  commenced  under  this  Act 
before  that  period  shall  be  continued  as  if  the 
said  Act  had  not  expired. 
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ACCORD  AND  SATISFACTION,  1266 

ACCOUNT, 

action  of,  1307 

ACCOUNTS, 

of  agents,  1126 

open,  stated,  and  settled,  840—2 

connected,  863 

stated  bj  an  infant,  208 

ACTION.    See  Damages. 

I.  Preliminary  remarks  on  the  interpaeiUion  of  the  Courts  of 

Common  Law,  1237—1247 
damnum  absque  injuria,  1237 — 1240b 
injuria  sine  damno,  1241 
cases  where  a  transaction  has  a  contractiye,  a  tortious  und 

a  criminal  aspect,  1244 
responsibility  for  the  consequences  of  a  tort,  1246 

II.  Actiotu  generally,  1278—1297 
defined,  1278 

where  an  action  may  be  maintained,  1279 

false  representation,  194—203,  1280,  1281 

injury  to  a  right,  1283 

responsibility  for  accident  or  misfortune,  1284,  1285—8, 

1291,  1292 
joint  tort-feasors,  1289 
negligence  of  the  plaintiff,  1290 
injury  from  a  public  nuisance,  1293 
action  on  an  a^ement  to  do  an  act  at  a  future  time,  1294 
liability  of  judicial  officers,  1296 
liability  of  infants  for  torts,  1297 
against  personal  representatives,  1048 — 1060 
against  a  trustee,  1057 
by  personal  representative,  41 — 4 
by  a  stranger  to  the  consideration,  178 

III.  Different  kinds  of  actione,  1298—1331 
real,  personal,  and  mixed  actions,  1298 — 1301 
actions  ex  contractu,  1302 

assumpsit,  or  on  promises,  1303 — 5 
debt,  1306 
account,  1307 
covenant,  1308 
scire  facias,  1309 
actions  ex  delicto,  1310 

trespass  and  trespass  on  the  case,  1311, 1312 
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actions  ex  de^cto— continued, 

trespass  for  removal  of  goods,  1313 

trover  and  conversion,  or  for  conversion,  1315—1320 

replevin,  1321—3 

detinue,  1302,  1324 

ejectment,  1325,  1326 
for  money^  had  and  received,  227,  1305 
for  malicious  prosecution  or  arrest,  126 — 138 
for  deceit,  199,  200, 1280 
of  trespass  quare  clausum  fregit,  1327 — 1330 

lY.  LimitcUion  of  actionSf  1352 — 1376.    See  Limitatiok. 

ADJUSTMENT,  1017 

ADMINISTRATORS,   1039— 106a      See  Ezscutobs   and 
Administrators. 

AFFRAY,  17,  54, 1249 

AGENTS.    See  Principals. 

AGISTMENT, 

liability  of  agister  of  horses,  1035 

AGREEMENT.    See  Contract. 

AIR, 

right  to,  430b,  431—9,  463 

ALIENS     AND     PERSONS     DOMICILED     IN     AN 
ENEMTS  COUNTRY, 
contracts  by,  214,  215 

ALIMONY,  392 

ALTERATION, 
of  property,  285 

AMBIGUITY,  233 

ANIMALS.    See  HoRSXS. 
ferocious,  31 — 3 
trespass  of^  450 — 8 
impounding,  1262 
injuries  to,  1288a 


ANNUITY, 
grant  oi,  171 
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APPRAISER, 

unlicuised,  192 

APPRENTICESHIP, 

contract  of,  1101, 1102 

rights  of  master  and  apprentice,  1103, 1104 

determination  of,  1105 

transfer  of  services,  1106 

death  of  master  or  apprentice,  1107 

APPROPRIATION, 
of  payments,  864 

ARBITRATION,  1087,  1267—1273 

AREA, 

unguarded,  27,  28 

ARREST, 

malicious,  46,  126—137 

by,  or  by  order  or  warrant  of  a  magistrate,  49 — 67 

by  a  constable,  49—62,  58,  63,  66 

by  a  private  individual,  53 — 65 

how  far  a  person  is  responsible  for  arrest  by  a  judge, 

magistrate,  or  police  ofncer,  66 
of  a  person  about  to  leave  England,  68,  69 
of  a  ship,  991 

ASSAULT,  4r-18 

ASSIGNMENT, 

of  a  contract,  230 

of  a  Policy,  961 

of  a  t>ond  or  other  personal  chattel,  230 

of  copyright,  171 

ASSUMPSIT,  1303— 5 

ATTORNEY, 

warrant  of,  824 

AUCTION,  531—8 

AUCTIONEER, 

agent  of  Reller  and  buyer,  531 
actions  by,  535,  536,  1160 
against,  537 
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AVERAGE,  938,  939, 1007, 1008 

AVOWRY,  1323 

AWAED.    See  Abbitration. 

BAILMENT, 

detmition  of,  1020 

different  kinds  of  bailments,  and  responsibility  of  the  dif- 
ferent kinds  of  bailees,  1021, 1022 

depositum,  1021,  1022 

commodatum,  1021,  1023,  1024 

locatio  et  conductio,  1021, 1025—1030 

vadium,  1021, 1031 

locatio  opeiis  &ciendi,  1021,  1032—5 

mandatum,  1021, 1036,  1037 
special  quaMed  property  of  a  bdlee,  1038 

BANKER, 

paying  a  foiced  or  altered  cheq^ne,  776 

paying  a  bill  bearing  a  forged  indorsement,  778 

papng  a  draft  or  order  drawn  upon  him  purporting  to  be 

mdorsed  by  the  payee.  779 
agent's  indorsement  of  cheque  without  authority,  780 
crossed  cheques,  786 — 806 
his  duty  to  get  cheques  cashed,  811,  812 
cannot  set  up  a  jus  tertii,  813 
cannot  recover  from  a  person  to  whom  a  cheque  is  paid, 

814 
customer  having  accounts  at  two  branches,  816 
has  a  general  lien,  698 
money  in  his  hands  is  a  loan  to  him,  1024 

BANK  HOLIDAYS,  737—9 

BANK-NOTE, 
defined,  655 
lost  or  stolen,  781 

BANKRUPTCY, 

petitioning  for  adjudication  maliciously,  138 

BARQE-OWNERS.    See  Cabrisr& 

BARRATRY,  993 

BATTERY,  4—18 

BETTING,  219—224 

BILL  OF  LADING,  645,  646,  920—8 
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BILLS,  NOTES,  AND  CHEQUES, 
bill  of  exchange  defined,  650 
"drawer,"  "drawee.**  "acceptor,"  "payee,"  650 
accommodation  bill,  651,  652 
holder  of  a  bill,  653 
cheque  defined,  654 
bank-note  defined,  665 

difference  between  a  cheque  and  a  bill  of  exchange,  656 
promissory  note  defined,  657,  658 
"  maker"  and  "  payee,"  657 
"  maturity,"  659 
« taken  up,"  659 
"  retiring  a  bill,"  659 
parties  to  a  bill  or  note,  660,  661 

infants,  208,  209 

married  women,  660, 661 

partners,  628 

clerks  or  agents,  1115, 1136 — 8 
requisites  in  a  bill  or  note,  662,  663 
form  of  a  bill,  664 
form  of  a  note,  665 
date,  place,  amount,  670,  671 
time  lor  payment,  672 
«  after  sight,"  673 
"  on  demand,"  674 
"  month,"  675 
"  for  value  received,"  680 
consideration,  676 — 8 
felony,  fraud,  forgery,  or  illegality,  679 
inland  and  foreign  bills  or  notes,  681,  682 
foreign  bills  in  parts,  683 
by  what  law  bills  are  governed,  684,  685 
original  transfer  of  biU  or  note,  686 
designation  of  payee,  687 

similarity  of  a  note,  when  indorsed,  to  a  bill,  689 
application  of  the  law  of  bills  to  notes,  688 
inaorsement  of  biUs  or  notes,  690 

full  or  special  indorsement,  690 

indorsement  in  blank,  690 

bill  indorsed  in  full,  and  afterwards  in  blank ;  and 
vice  versfi,  692 

indorsement  in  autre  droit,  693 

indorsement  with    the   words   "aans   recours,'*    or 
"  without  recourse  to  me,"  710 

restrictive  indorsement,  694,  695 

indorsement  of  bills  or  notes  under  52.,  702 
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BILLS,  NOTES,  AND  CHEQUES— «mffntt«i 

transfer  of  bills  or  notes  indorsed  in  blank  or  in  fall,  691 
who  may  transfer,  696,  697, 1060 
rights  of  bonft  fide  owner  for  value,  698 
time  of  transfer,  699 

Position  of  a  person  who  takes  a  note  or  bill  ovexdue,  700 
elivery,  701 
operation  of  a  bill,  703 
operation  of  a  note,  704 

liability  of  the  parties  to  a  bill  or  note,  706 — 713 
presentment  for  acceptance, 

of  a  bill,  714 

of  a  note,  716 

where  necessary,  716 

time  for,  717 
acceptance,  718 

time  allowed  for,  721 

how  made,  719,  719a 

when  made,  720,  720a 

different  kinds  of  acceptances,  722,  723 

absolute  or  general,  722,  723 

4uaHfied,  722,  723 

accepting  payable  at  a  bankei^s,  723 

what  an  acceptance  admits,  724 

for  honour,  725—7 

supra  protest,  727 

acceptance  or  indorsement  per  proc,  728 

revocation  of,  729 
presentment  for  payment,  730—2 

where  necessary,  730 

to  whom  made,  731 

when  made,  732 
days  of  grace,  733 
usances,  740 

notice  of  dishonour,  742—4, 1050 
protesting  or  noting  for  non-acceptance  or  non-payment, 

750,  751 
protest  for  better  security,  752 
when  notice  of  dishonour  should  be  given,  746 — 7 
what  amounts  to  notice,  748 

consequence  of  not  presenting  or  giving  notice  of  dis- 
honour, 741,  749 
payment,  753,  1060 

effect  of  payment  of  a  debt  by  a  bill  or  note  or  cheque, 
855,  856 

against  whom  payment  may  be  enforced,  753—8 

F  F  3 
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BILLS,  NOTES,  AND  CHEQUES— eofUinttfrf. 
pay  ment — continued. 

amount  recoverable,  759 

interest,  844—851 

defacing  stamp  on  payment,  760 

receipt,  761 

delivering  up  a  bill  or  note  on  payment,  762 

payment  supra  protest  or  for  honour,  763 
suspension  by  renewal,  764 
adding  a  condition  or  qualification,  765^9 
alteration,  770 
extinguishment,  771 
satisfaction,  772 
discharge,  773—5 

discounting,  receiving,  or  cashing  a  bill  or  note  or  nego- 
tiable security,  781 — 5 
payment  of  a  forged  or  altered  cheque,  776 
forged  indorsement,  777 — 9 
lost  or  stolen  notes,  bills,  &c.,  697,  781 — 5 
crossed  cheques,  786 — 806 
bills  and  notes  under  6L,  807,  808 

clerk,  wife,  or  agent  making,  drawing,  indorsing,  and 
accepting,  366,  1116,  1136—8 

BOND, 

by  an  infant,  208,  209 

transmission  of  benefit  of,  1040,  1046 

of  liabUity  on,  1040,  1048 
assignment  of,  230 

BORROWER, 

responsibility  of;  1023,  1024 

BOTTOMRY,  940—2 

BREWERS, 

sale  of  certain  articles  to,  579 

BRIBERY,  204a 

BRICKS, 

burning,  271 

BROKERS, 

who  are,  975,  1161 

broker  cannot  sue  in  his  own  name,  1162 

agents  of  buyer  and  seller,  531 

unlicensed,  192 

lien  of,  598 

employing  a  broker  to  speculate,  223a 


INDEX.  659 

BUGS,  502 

BUILDINGS.    See  Light— AiB— Windows— Fire,  &c. 
waste  in,  282,  283 
support  of,  442 
endangering,  302 
injury  to,  266 
pullinc  down,  286 
rebuilding  in  the  city,  436 
right  to  build,  431a,  431b 
altering,  431c 

BURIAL, 

of  a  non-parishioner,  218 

BUSHES, 

property  in,  504 

CAB, 

liability  of  proprietor  for  driver,  1029,  1071 

CANAL  COMPANIES,  1176, 1177.    See  Carriers. 

CARICATURES, 

recovery  of  the  price  of,  204 

CARRIERS, 

insurance  by,  965 

definition  of  a  common  carrier,  1176,  1177 

duty  of  carriers,  1178—1183 

damages  for  non-delivery  within  the  agreed  time,  1184 

responsibility, 

of  carriers  of  goods,  1186 — 1190 

of  carriers  of  passengers,  1189,  1206 

of  railway  companies  in  cases  of  accident,  1207 — 1211 

of  raQway  companies  for  luggage,  1212 — 1216 
dangerous  articles,  1191—4 
valuable  or  special  articles,  1196—7 
limiting  liability,  1198—1204 
carriage  beyond  limits,  1205 
party  to  sue  carriers,  1218 
may  sue,  1160 
lien  of,  597 

"  CASE,"  1310—1312 

CATS, 

injuries  to,  310 
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CELLARS, 

nnguardedy  27,  28 

CESSPOOL,  271 

CHAMPEKTF,  217 

CHABACTER.    See  LiBSir— Slahdeb— MAarxB  asd  Sse- 

VAST— E  VIDBBTCK. 

CHABQINQ  ORDERS,  832 

CHARTEREBS.    iSee  Shifowhxbs. 

CHARTER-PARTY,  912 

CHASTISEMENT, 

of  a  child,  apprentice,  or  maziiier,  15 

CHEESES, 

mode  of  packing,  1204,  n.  (a) 

CHEMISTS, 

what  they  may  legally  do,  191 

CHEQUE, 

defined,  6M 

how  it  differs  from  a  bill  of  exchange,  656 

negotiable,  645 

payment  of  forged  or  altered,  776 

forged  indoTBementi  777 

croBsed,  786—806 

time  for  presenting,  809,  810 

notice  of  dishonour  of  a  cheque,  815 

altering  date,  817 

duty  of  bankers  to  get  cheques  cashed,  811,  812 

customer  having  accounts  at  two  branches,  816 

payment  by  cheque,  856 

CHILDREN.     See  Parent   avd   Chiu>— -Quardiak    akd 
Ward. 
enticing  away,  1096 

CH08ES  IN  ACTION, 
not  assignable,  644 

CHURCH, 

turning  a  person  out  of,  13 
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CLERK.    See  Principals  and  Agknts. 
term  servant  applies  to,  1062 
duration  of  engagement,  1064—8 
authority  to  write,  draw,  indorse,  or  accept  bills  or  notes, 

1115 
payment  to,  1151 

COACH.    See  Carbikrs. 
accident,  35,  1071—- 4 

COALS, 

sale  of,  577 

COGNISANCE,  1323 

COGNOVIT,  147 

by  an  infemt,  206,  209 

COHABITATION, 

contract  founded  on,  204 

in  restraint  of,  217 

COMMISSION,  192,  1129—1131 

COMMODATUM,  1021, 1023, 1024 

COMMON, 

disturbance  <^,  298 

COMPOSITION, 
deed  of,  865 

CONCEALMENT,  194—7,  338,  866,  967 

CONFIRMATION, 

of  a  contract  or  conveyance,  226 

CONSIDERATION.    See  Contract&— Bills  and  Notes— 
Guaranty. 

CONSTABLE, 

arrest  by,  49—62,  68,  63,  66 
protection  to,  67 

CONSTRUCTION, 

of  contracts,  231— 261a 
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CONTRACTOR.    Su  Mabtsb  and  Skbyant— Explotebs 

AND  EmPLOTKD. 

liability  for  acts  of  workmen  o^  1069 

liability  for  injury  to  fieirants,  1080 

lo68  by  being  misled  by  a  specificaiion,  1295 


CONTRACTS  GENERALLY.    For  particular  contracts, 
Vendors  and  Purchasbrs,  and  otner  titles. 

promise  distinguisbed  from  a  contract,  139 

definition  of  a  contract,  140 

unilateral  and  bilateral,  141 

express  and  implied,  142,  143 

implied  contracts  on  which  an  assumpsit  was  brought, 
1304 

executed  and  executory,  144 

further  division  of  contracts,  145 

contracts  of  record,  146 — 9 

cognovit,  147 

recognisance,  148 

characteristics  of  contracts  of  record,  149 

how  contracts  of  record  enforced,  149 

what  contracts  binding  on  heir  or  devisee,  150 

contracts  under  seal,  150 

simple  contracts,  151,  152 
merger  thereof,  153 

parol  agreement,  154 

requisites  to  a  contract,  155 

how  an  express  contract  may  be  created,  155 

terms  must  be  definitely  settled,  155 

mutual  assent  necessaiy,  156 

rescission  of  an  offer,  157 

posting  a  letter  of  acceptance,  158 

where  the  contract  must  be  in  writing,  signed,  159—171 

verbal  assent  to  an  alteration,  172 

three  ingredients  in  a  simple  contract,  173 

cousideration, 

what  contracts  require  a  consideration,  150,  152 
what  amounts  to  a  consideration,  174---7 
from  whom  the  consideration  must  move,  178 
considerations  executed,  executory,  contemporaneous, 

or  continuing,  179,  180 
where  the  consideration  will  not  rapport  an  express 
promise,  185 

necessitv  for  a  request,  ^81 

where  the  request  or  promise  is  implied,  182—4 

what  contracts  prove  themselves,  149 
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CONTRACTS  GENERALLY— contimted. 
how  contracts  may  be  discharged,  160 
illegal  contracts,  186— 8a,  193 

contracts  in  violation  of  the  Lord's  Daj  Act,  169 
contracts  by  or  with  unregistered  medical  practi- 
tioners, chemists,  and  druggists,  190,  191 
contracts  by  or  with  unlicensed  brokers  and  appraisers, 

and  uncertificated  solicitors,  192 
fraud,  194—203 
falsehood,  199 

contracts  of  immoral  tendency,  204,  204a 
interfering  with  justice,  217 
in  restraint  of  trade,  217 
creating  a  monopoly,  217 
against  the  revenue,  217 
marriage  brokerage  contracts,  217 
in  restraint  of  marriage  or  cohabitation,  217 
respecting  a  separation,  217 
for  appointments,  217 

for  recommending  to  situations  for  secret  reward,  217 
simoniacal,  217   , 

inconsistent  with  public  duties,  217 
exempting  from  consequences  of  illegal  acts,  217 
amounting  to  maintenance  or  champerty,  217 
contravenmg  the  object  of  the  law,  217 
inimical  to  Christianity,  217 
gaming,  219^224 

all  that  are  injurious  to  public  welfare,  217 
for  the  burial  of  a  non- parishioner,  218 
between  subscribers  to  a  charity,  225 
non-performance  of,  254 
what  contracts  pass  in  liability  or  benefit  to  the  executor 

or  administrator,  1040 — 9 
parties  to  contracts,  204 
Dy  or  with  married  women,  205,  376 — 382 

persons  who  are  not  free  agents,  206 

infants,  205,  207—210 

persons  of  unsound  mind,  205,  211,  212,  212a 

intoxicated  persons,  213 

aliens,  persons  domicUed  in  an  enemy's  country, 

or  in  his  service,  214,  215 
outlaws  and  crimumls,  216 
distinction  between  void  and  voidable  transactions,  as 

regards  confirmation,  226. 
recovery  of  money  paid  under  a  contract,  227 
recovery  of  goods  delivered  for  a  fraudulent  purpose,  228 
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CONTBACTS  GEKERALLT— eoneintiecL 

motive  or  animiu  in  cases  of  breach  of  contiacti  229 

assignmeDt  of  a  contiact,  230 

how  a  contract  ought  to  be  evidenced  and  constroed, 

231— 261a 
effect  of  recitals,  240 
effect  of  erroneous  additions,  241 
repugnancy,  242 
contracts  made  in  one  country  and  to  be  performed  or 

enforced  in  another,  243 
joint  or  several  contracts,  244,  245 
contract  in  the  alternative,  246 
time  for  perfonnance,  247 — 251a 
where  time  is  of  the  essence  of  the  contract^  252 
meaning  of  the  word  **  month,"  251 
demand  of  performance,  253 
excuse  of  performance,  254 
stamps,  260,  261 

revocation  of  a  ^tuitous  promise,  255 
resdnding  or  discharging  contract,  25&— 
dissolution  of  contract  by  death,  259 

CONVERSION,  1310, 1315—1320 

COPYRIGHT, 

assignment  o(  171 

COUNSEL, 

rules  as  to,  1169—1171 

COURTS, 

of  what  the  business  of  the  Common  Law  Courts  con- 
sisted, 1277 

COVENANT, 
action  of,  1308 
benefit  of,  1040, 1046 
liability  on,  1040, 1048 

CREDITORS.    See  Debtob  and  Crkditob. 

CRIMINAIS, 

contracts  by,  216 
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CROPS,  492 

sale  of  cTope,  165 

failure  of  crops  contracted  to  be  sold^  254 

away-going  crops,  492 

CURTESY,  371 

DAMAGES, 

general  remarks  on,  1334 — 1351 
general  and  special,  1335 
iu  actions  of  contract,  1337 
of  tort,  1348,  1349 

against  carriers  and  innkeepers,  1184,  1229 
of  trespass  quare  dausum  fregit,  1327 — 1330 
for  use  and  occupation,  516 
of  trover  and  conversion,  or  for  conversion, 

1315—1320 
for  breach  of  promise  of  marriage,  337 
by  a  purchaser  of  realty,  1345 
by  a  vendor  of  realty,  1346 
for  seduction,  405,.  406 
mayhem,  9 

false  imprisonment,  71 
defamation,  116 

malicious  arrest  or  prosecution,  126—138 
trespass,  264 — 9 
disturbance,  296a— 301 
non-deliveiy  or  non-acceptance  of  goods,  shares,  or 

stock  sold,  568,  569, 1342^4 
nuisances,  270 — 5 
liquidated,  1339 

damages  naturally  resulting,  1340 
when  dependent  on  the  motive  or  animus,  1347 
for  obstructing  a  right,  306 
for  not  allowing  inspection  by  lessor  in  reference  to  waste, 

292 
recoverable  by  lessee  and  reversioner,  307 
in  cases  where  there  is  a  penalty,  1338 
with  whom  question  of  damages  rests,  1336 
a  new  trial  on  account  of  the  damages  given,  1350 
reduction  of  damages  by  accidental  insurance  policy,  1351 

DAMNUM, 

defined,  1238 

absque  injuria,  1237 — 1240a 

injuria  sine  damno,  1241 
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DANGER, 

from  noiBances  or  negligence,  1—44 

DAYS  OF  GRACE, 

in  the  case  of  bills  and  notes,  733 
in  the  case  of  insurances,  960,  970 

DEATH, 

caused  by  tort,  41—4 

DEBENTURES, 

found  or  stolen,  648 

DEBT.    See  Dbbtor  and  Creditor. 
action  of,  1306 

DEBTOR  AND  CREDITOR, 

debt  defined,  818 

consideration,  819 

division  of  debts,  820 

judgment  debt,  821 

statutes  and  recognisances,  822 

elegit,  823 

warrant  of  attorney  to  confess  mdgment,  824 

operation  of  a  judgment  as  a  charge,  826 

protection    to    purchasers,    mortgagees,    and    creditors 

against  judgments,  826 — 9 
protection  to  landlords  against  executions,  830 
more  than  one  writ  of  fi.  fa.  against  the  same  debtor,  898 
eligit  after  a  fieri  facias.  831 
decrees,  rules,  and  oraers,  haying  effect  of  judgmentSy 

832 
charging  orders,  833 
from  what  time  the  goods  of  an  execution  debtor  are 

bound,  834,  836 
specialty  debt,  836,  837 
simple  contract  debt,  838 
contract  of  debt,  839 
division  of  accounts,  840 
open  accounts,  841 
stated  accounts,  842 
money  lent  for  an  illegal  purpose,  843 
interest,  844—851 

where  payable,  844 — 6 
when  it  commences,  847 
when  it  ceases,  848 
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DEBTOR  AND  CREDITOR— co»ein««£. 
interest— <»n^mii«£. 

rate  of  interest,  849,  943 

compound  interest,  850 
tender,  861—3 
payment  by  bill  or  note,  855 

by  cheque,  856 

through  the  post  or  a  bank,  854 

to  one  executor,  trustee,  or  joint  creditor,  857 

presumption  of,  859 

proof  of  payment  or  non-payment,  860 
satisfaction,  858 
stamps  on  receipts,  861,  862 
connected  accounts,  863 
appropriation  of  payments,  864 
frauds  on  creditors  parties  to  a  composition,  865 
guaranty, 

defined,  866—8 

one  person  inducing  a  tradesman  to  supply  goods  to 
another  person,  869 

enactments  of  the  Statute  of  Frauds,  870—3 

consideration  for  a  guaranty,  874 — 6 

extent  of  liability,  877 

by  a  partner,  628 
misi^epresentatiou  practised  on  a  surety,  878 
discharge  of  a  surety,  879 — 882 

when  a  surety  is  released  by  the  release  of  the  debtor,  886 
ri^ht  of  surety  to  discharge  liability,  884,  885 
reimbursement  of  a  surety,  883 
contribution  between  sureties,  887 
right  of  surety  to  the  creditor's  securities,  888 
Lord  Tenterden's  Act  as  to  representations  or  assurances,  889 
set-off,  890,  891 
release,  892—7 

creditors  or  partners.    See  Partners. 
appointing  debtor  to  be  executor,  895 
marrying  debtor,  895 
release  by  one  joint  creditor,  896 
of  one  joint  debtor  or  contractor,  897 
judgment  against  one  of  two  joint  debtors,  1332 

DECREES, 

having  effect  of  judgments,  832 

DEED.    See  Contract. 

revocation  or  discharge  of,  255 — 8 
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extrinsic  evideuce  in  support  of,  or  in  opposition  to, 

234—8 
execution  o^  bj  agent,  1135 

DEFAMATION.    See  Libbl— Slander. 

DEFENCE. 

right  of,  1249 

DEFORCEMENT,  263 

«  DEL  CREDERE,"  1165 

DELIVERY  ORDER, 
countermand  o^  1251 

DEMURRAGE,  919 

DEPOSIT, 

to  keep  gratis,  1021, 1022 

to  keep  for  hire,  1021, 1025—1030 

DEPOSITUM,  1021, 1022 

DETAINER, 

in  a  private  house,  or  in  the  street,  47 

DETAINMENT,  991,  992 

DETINUE,  1302, 1324 

DEVIATION,  1002 

DISHONOUR,  741,  742.    See  Billb  and  Notbs. 

DISSEISIN,  263 

DISTRESS, 

by  whom  made,  470 

when  made,  471,  472 

how  made,  473 — 6 

sale  of,  476,  477 

what  may  be  taken,  478 

lodgers'  goods,  479--481a 

iUstraining  in  an  unauthorized  way,  482 

goods  fraudulently  removed,  483 
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DISTRESS— can<inw«(i. 
exceasive  distress,  484 
for  damage  feasaot,  1260 
tender  of  sulficient  amends,  1261 
duty  of  peisons  impomiding  animals,  1262 

DISTURBANCE, 

putting  down  an  affray,  17,  54 

of  franchise,  297 

of  common,  298 

of  right  of  way,  299 

of  tenants,  300 

of  patronage,  301 

DITCHES,  461,  460 

DIVORCE,  385^394 

DOCK  WARRANT, 
countermand  of,  1251 

DOCTOR.    See  Medical  Men. 

DOCUMENTS.    See  Evidence. 
right  to  inspect  and  copy,  1434 
notice  to  produce,  1435,  1436 
notice  to  admit,  1437 
of  a  ship,  1006 

DOGS, 

ferocious,  31 — 3 

injuries  to,  310 

destruction  of  game  by,  314 

injuries  by  dogs  to  sheep  or  cattle,  311—313 

DOVEHOUSE, 

waste  in,  287 

DOWER, 

title  to,  372 

writ  of  rieht  of  dower,  1298 

dower  unde  nihil  habet,  1298 

DRAIN,  271,  272,  463,  464 

DRIVING, 

furious  or  careless,  35,  1071 — 4,  1292 
duty  in,  36 
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DURESS, 

written  infitruinents  obtained  by,  234 

EASEMENT,  438.    Su  Neiohbourino  Proprietors. 
EJECTION,  13, 14.    5«e  Ejectment. 
EJECTMENT,  513,  614,  1298, 1325,  1326 
ELEGIT,  823,  831 

Elif  BARGO,  992 

EMPLOYERS    AND     EMPLOYED,    1061—1107.        Set 
Master  and  Servant. 
obligation  to  remunerate,  142 
responsibility  of  an  employer  for  the  acts  or  n^li^ence  of 

Uie  person  employed,  1069—1084.    See  43  &  44  Vict 

c  42,  Appendix,  page  643. 
responsibility  of  person  employed,  for  his  want  of  care, 

knowledge  or  skill,  1086 
when  the  employer  may  withhold  pay,  1086 
employing  another  person's  task-workman,  1098 
non-commencement  or  non>completion  of  work  in  time, 

1100 

ENTRY,  14, 16,  1255 

ESTOPPEL, 

not  generally  caused  by  simple  contract,  152 
by  conduct  or  expressions,  1282 
judgment  an  estoppel,  1333 

EVIDENCE, 

direct  and  indirect,  1378,  1379 

primary  and  secondary,  1380 

general  rule  as  to  the  kind  of  evidence  to  be  adduced, 

1381 
keeping  back  a  higher  evidence,  1381 
admissibility  of  secondary  evidence,  1381 
kind  of  secondary  evidence  which  is  receivable,  1385 
extrinsic  evidence,  1386 
hearsay  evidence,  1387 
on  matters  of  public  and  general  interest,  by  declamtioiia 

of  deceased  persons,  &c,  1388 
of  pedigree,  by  such  declarations,  &c.,  1389 
declarations  of  deceased  persons,  in  other  cases,  1390. 

1391 
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EVIDENCE— continued. 

entries  or  memoranda,  1392 

opiuions  of  witnesses,  1393 

self-serving  and  self-disserving  evidence,  1394 

how  much  evidence  is  requisite,  1395 

sufficiency  of  one  witness,  1396 

duty  to  give  evidence,  1397 

against  public  policy,  1398 

privileged  communications,  1399, 1400 

tending  to  expose  to  a  prosecution,  penalty,  or  foifeituie, 

1401 
persons  incompetent  to  give,  1402,  1403 
of  parties  and  their  wives,  1404 
in  support  of  action  for  breach  of  promise  of  marriage, 

1404 
objection  to  evidence  on  account  of  the  character  of  the 

witness,  1405 
persona  having  a  pecuniary  interest,  1406 
burden  of  proof,  1407,  1408 
acknowledgment  of  receipt  of  money,  1409 
plaintiff  must  prevail  by  the  strength  of  his  own  case, 

1410 
substance  of  issue  must  be  proved,  1411 
what  may  be  rejected  or  is  unnecessary,  1412 
of  the  character  of  the  parties,  1413 
admission  by  a  married  woman  or  a  guardian,  1412 
in  another  proceeding,  1414 
presumption, 

diiferent  kinds  of  presumptions,  1415 

of  knowledge  of  law  and  of  the  consequences  of  acto, 
1416 

of  that  which  is  usual,  1417 

of  that  which  is  right,  1418 

from  possession  or  receipt  of  rent,  1419 

of  receipt  of  letter,  1421 

of  payment,  1422 

of  continuance  of  the  same  state  of  things,  1423 

with  reference  to  life  or  death,  1424 

as  to  stamp,  1425 
proof   of  deeas,  wills,  and   other   documents,   1426 — 

1430 
from  ancient  documents,  1420 
of  contract,  231,  et  seq. 

how  judgment  as  to  handwriting  may  be  formed,  1431 
right  to  nave  context  read,  1432 
from  a  record,  1433 
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EVIDENCE— c<m<»ntt«rf. 

right  to  inspect  and  copy  documente,  1434 
notice  to  produce  documents,  1435,  1436 
notice  to  admit  documents,  1437 

EXCAVATION, 

injury  by,  302,  440,  441 

EXCHEQUER  BILLS, 
transferable,  645 

EXECUTION.    Su  Debtor  and  Creditor. 
right  of  execution  creditor,  517,  830,  831 

EXECUTORS  AND  ADMINISTRATORS, 

defined,  1041 

who  may  be,  1042 

acts  before  probate  or  administration,  L043 

personalty  vests  in,  1044 

effect  of  transfer  tO;  by  a  bank,  1045 

liable  to  creditors  and  legatees,  1044 

rights  of  executors  or  administrators  to  damages,  cove- 
nants, or  duties,  41^-4^  1046 

right  of  retainer,  1047 

liability  in  matters  of  contract,  104S 
in  matters  of  tort,  1051,  1051a 

presentment,  notice  of  dishonour,  transfer,  and  payment 
of  bills  and  notes,  1050 

where  personally  liable,  1052, 1053 

promise  by,  to  answer  damages  out  of  their  own  estate, 
159 

distribution  of  the  assets,  1055 

of  a  deceased  partner,  620,  621,  624,  625 

payment  to  one,  857 

action  for  a  distributive  share  or  legacy,  1056 

executor  de  son  tort,  1058 — 1060 

EXPLOSIVE  MATERIAI^,  271,  303,  304 

FACTORS.    See  Pbikctpal  axd  Agent. 
who  are,  1161 
lien  of,  597,  598 
duties  of,  1163—5 
may  sue,  1160 

FALSEHOOD.    See  Misrepresentation 
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FEAK, 

contract  entered  into  through,  206 

FELONS, 

contracts  by,  216 

FENCES,  451—8 

Impair  of,  451—8,  503 
waste  in,  279 

FERiE  NATURJE, 

creatures,  o^Tiership  of,  315 — 328 

FERRYMAN, 
duty  of,  1219 

FINDER, 

of  lost  goods,  bills,  or  notes,  517,  519,  697,  781—5 

FIRE.    See  Iksurkrs  and  Insured. 
liability  for,  305,  493,  1095 
obligation  to  rebuild  and  pay  rent  in  case  of  lire,  493 

FISHING, 

right  of,  427 

FIXTURES, 
defined,  487 
right  to,  488 

injuring  or  removing,  283,  489—491 
Statute  of  Frauds  does  not  apply  to  tenants'  fixtures,  166 

FOOT-PASSENGERS, 
duty  of,  36 
injury  to,  24 — 39 

FORGERY, 

forged  bill,  note,  cheque,  or  indorsement,  678,  679 

FOX-HUNTING,  1327a 

FRANCHISE, 

disturbance  of,  297 

FRAUD, 

Statute  of  Frauds,  159—168,  523,  524,  870—3,  1110 
in  contracts,  &c.,  193—203,  234,  338,  957 
on  creditors,  parties  to  a  composition  deed,  865 
of  agent,  1154 

FREIGHT,  913 

6  G 
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FRUIT, 

sale  of,  165 

FUNERAL  EXPENSES,  183, 1062,  1063, 1058 

FURNISHED  HOUSES  OR  LODGINGS.      See  Lodgiso- 
HousE  Keepers. 

GAME.    ;Se6  43  &  44  Vict.  c.  47,  Addendum. 
ownership  of,  315— 328 
destruction  of,  314 

GAMINCJ  (.CONTRACTS,  219— 22ai 

GAS,  34a,  303,  304 

GENEHAL  AVERAGE,  938—939, 1007 

GERMINS,  279 

GOODWILL, 
sale  of,  574 

GOVERNESS, 

term  servant  legally  applies  to,  1062 

GRASS, 

sj\le  of,  165 
injury  to,  271 

GUARANTY,  866.    See  Debtor  and  Crbditor. 

GUARDIAN  AND  WARD.    See  Infants. 
different  species  of  guardianship, 

by  nature,  408 

for  nurture,  409 

in  socage,  410—412 

by  statute,  413,  414 

by  election,  415 

by  appointment  of  the  Supreme  Court,  416 

ad  litem,  417 

by  custom,  418 
obligation  to  account — ^liability — allowances,  419 
full  a^,  420 
who  are  infants,  421 
admission  by  a  guardian,  1412 
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HEALTH.    See  Nuisances. 
injury  to,  21,  40 

HEDGEBOTE,  294 

HEDGES, 

right  to,  451,  469,  460,  504 
waste  in,  278 

HEIR, 

who  is  an  heir,  1039 

what  liability  and  benefit  devolve  npon  him  in  the  case  of 
bonds  and  covenants,  1040 

HEIRLOOMS, 
waste  in,  286 

HIRE, 

of  chattels,  1025— 1030 
of  vehicle,  1029 
of  a  horse,  1030 

HOGSTYE,  271 

HOLE, 

dangerous,  27 — 9 

HORSES.    See  Driving. 
running  away,  37,  1072 
purchaser  of  stolen  horse,  520 
warrantv,  203,  542,  552,  554,  555,  1121 
responsibility  of  agister  of  horses,  1035 
responsibility  of  the  hirer,  1030 
duty  of  carrier  of  horses,  1 183 
obligation  to  feed  a  borrowed  horse,  142 
injury  to  a  horse  by  eating  yew,  1284 
liability  of  a  burial  board  for  injury  to  a  horse,  1284 

HOUSE.    See  Buildings — Neiohbourino  Proprietors. 

HOUSE  AGENT, 

right  to  commission,  1130 — 1 
duty  of,  1132 

HOUSEBOTE,  294 

OG  2 
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HUSBAND    AND   WIFE.      See  Married  Womek's  Act. 
Appendix,  yaxge  629  ;  and  The  Amendment  Act,  page  637. 
defeiue  of  husband  and  wife,  10,  1249 
contract  to  maiT}%  335—  8 
i^uisites  to  a  marriage,  339 
corporal  capacity,  340 
imniarried,  341 
sufficient  a<;e,  342 
sound  mind,  343 

not  within  the  prohibited  degrees  of  consangtunityor 
affinity,  344 
modes  of  proceeding  towards  celebration  of  marriage,  346 
by  banns,  347 

by  ecclesiastical  licence,  348 — 3.") I 
by  the  superintendent  registnir'n  certificate,  without 

licence,  352,  353 
by  the  superintendent  registrar's    certificate,  with 
licence,  354 — 7 
decree  declaratory  of  validity  of  marriage,  legitimacy,  &c, 

358 
suits  for  jactitation  of  marriage,  359 
unity  of  person,  360 

wife's  incapacity  to  bind  herself  by  contract,  360 
wife's  power  to  bind  her  husband  by  contract,  212a,  361— »> 
liability  of  a  man  for  debts  contracted  by  a  woman  wh" 

is  not  his  wife,  366 
order  of  protection  of  property  of  \\ife  who  is  deserted,  3t>T 
wife  judicially  separated  to  be  considered  as  a  feme  ?^V. 

368,  369 
husband's  interest  in  the  wife's  real  estate,  370,  371 
wife's  interest  in  the  husband's  real  estate,  372 
husband's  interest  in  the  wife's  chattels  real,  373 
husband's  interest  in  the  wife's  chattels  personal,  374,  375 
wife's  liabilities  before  maniage,  376—9 
right  of  suing  on  contracts  made  with  married  women,  381 
action  against  a  married  woman,  380 
husband's  liability  for  the  wife's  torts,  382 
custody  and  correction  of  the  wife,  383 

Sayment  to  the  wife,  384 
ivorce  before  the  new  Divorce  Act,  385,  386 
the  new  Divorce  Act,  387 
judicial  separation,  388 
divorce  under  the  new  Act,  388—391 
appeal,  393 
alimony,  392 
marriage  after  divorce,  393 
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HUSBAND  AND  ^ylFE—cantinued. 
annulling  a  uiamage,  394 
separation  by  const  ut,  395 

bills  or  notes  drawn,  made,  accepted,  or  indorsed  by,  or 
made  or  indorsed  payable  to,  married  women,  660,  661 
evidence  of  parties  and  their  wives,  1404 
admission  by  a  wife,  1412 
action  for  libel  by  a  wife  against  a  stranger,  369 


ILLEGALITY, 

written  instrument^}  obtained  by,  234 
in  contracts,  see  Contracts. 

ILLEGITIMACY, 

decree  declaratory  of,  368 

ILLEGITIMATE  CHILDREN, 
who  are  legitimate  cliildren,  39tS 
maintenance  of,  407 
guardianship  of,  407 

IMPOUNDING,  475,  1262 

IMPRISONMENT, 

what  constitutes,  48 
false,  46—67 

INCLOSUKE, 

when  Wii.st»',  :i85 

INDORSEMENT.     .SV<?  Bills . 

INFANTS.     See  Parbkt  and  Child^Guardian  and  Ward. 
who  are,  421 
marriage  of,  342 
contracts  by,  205,  207—210.     Sec  37  &  38  Vict  c.  62, 

Appendix,  page  641 
confirmation  of  a  debt  contracted  by,  170,  207.     See  same 

statute, 
torts  by,  1297 

INJURLl, 

defined,  1239 
sine  dam  110,  1241 
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INJURIES.    See  Torts. 

INNKEEPER, 

definition  of  un  innkeeper,  1290 

duty  of,  I22I 

liability  of,  1222—7 

lienof,  598,  1228 

damages  in  actions  against^  1229 

sale  by,  1228a— d 


INSURERS  AND  INSURED. 

I.  Insurance  genenUty. 
definition  of  insurance,  946 
explanation  of  the  terms  in  use,  947 
necessity  for  the  strictest  good  faith,  948 
return  of  premium,  949 

oitlinary  species  of  insurance,  950 

II.  Life  Inswrance, 
defined,  951 

on  what  lives  an  insurance  may  be  effected,  952 — 4 

insurance  with  different  insurers,  955 

declaration,  956 

fraud,  misrepresentation,  or  concealment,  957 

proviso,  958 

default  in  payment  of  premium,  959 

days  of  grace,  J)60 

assignment  of  policy,  961 

a  life  policy  not  a  contract  of  indemnity,  962 

III.  Fire  Inswrance. 
defined,  963 
interest,  964,  965 

factors  duty  to  insure,  1163 

risks,  966 

negligence,  967 

increase  of  risk  by  altering  the  property,  968 

unusual  risk,  969 

days  of  grace,  970 

power  of  obliging  the  insurance  money  to  be  laid  out  in 

repairs,  971 
recovery  of  compensation  from  a  wrong-doer,  and  also  from 

an  insurer,  972 

IV.  Mariiu,  Insurance, 
defined,  973,  976a 

not  a  contract  of  mere  indemnity,  976a 
underwriters,  974 
brokers,  975 
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INSURERS  AND  INSURED--conttntte<i. 
premium,  976 
open  or  valued  policy,  977 
wager  policy,  978 
interest  of  the  insured,  979,  980 
overvaluing  an  interest,  981 
reassurance,  982 
double  insurance,  983 
form  of  policy,  984—6 
the  memorandum,  986 
time  policy,  987 
«*  lost  or  not  lost,**  988 
jettison,  989 
"  people,"  990 
detainment,  991,  992 
arrest,  991 
embargo,  992 
barratry,  993 

what  Avithin  meaning  of  losses,  994 
meaning  of  the  memorandum,  995 
stranding,  996 
warranty,  997—1001 
deviation,  1002 
seaworthiness,  1003 — 5 
docmnents,  1006 

general  and  particular  average,  1007,  1008 
losses,  total  or  partial,  1009 
liability  of  underwriter,  1010 
abandonment,  1011— 1013  .,  ,      ,  , 

mode  of  calculating  sum  to  be  paid  by  the  imderwriter, 

1014—1016 
adjustment,  1017 

"  return  of  premium  for  short  mtereat,    1018 
actions  by  assignees  of  policies,  1019 

INTEREST,  844—851,  943.    See  Debtor  and  Creditor. 

INTOXICATED  PERSON, 
contracts  by,  213 

INTRUSION,  263 
INVENTORY,  475 

1  O  U,  666—9 
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JACTITATION, 
of  marriage^  359 

JETTISON,  989 

JUDGES, 

liability  of,  1296 

JUDGMENT, 
debt,  821 

warrant  of  attorney  to  confess,  824 
operation  of,  as  a  charge,  825 
decrees,  rules,  and  orders,  to  have  effect  of  judgiueiiU 

832 
operates  as  a  merger  of  the  cause  of  action,  1332 
against  one  of  two  joint  debtors,  1332 
an  estoppel,  1333 

JUDICATURE  ACTS.    Appendix,  page  619,  and  Statutes. 

JUDICIAL  SEPARATION,  388,  392 

LANDLORDS  AND  TENANTS, 
how  the  relation  is  created,  467 
nature  of  the  relation  where  created  by  lease  or  a.i;ivt- 

ment,  468 
rent  when  due,  471 
remedy  for  non-payment  of  rent,  469 
distress,  470.    See  Distress. 
fixtures  and  erections,  166,  487 — 491 
crops  and  allowances,  492 
liability  for  iire,  423 

obligation  to  rebuild  and  pay  rent  in  case  of  tire,  493 
liability  to  rates  and  taxes,  494 
tithe  rent-charge,  495 

duty  of  tenant  ajs  to  the  use  of  property,  496 
two  kinds  of  repairs,  497 
liability  to  repair,  498—600 
furnished  houses  or  lodgings,  501 
bugs,  502 
fences,  503 

trees,  hushes,  and  hedges,  504 
notice  to  quit,  505 — 9 

landlord's  original  title  not  t^>  l)e  disputetl,  513 
ejectment  by  iHudlord,  513 
by  a  stiunger,  514 
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LANDLORDS  AND  TE^ ANTS— contiiu^ed 
holding  over,  610 — 512 

recovery  where  half  a  year's  rent  Is  in  arrear,  515 
action  for  use  and  ()Ccnj)ation,  516 

LANE, 

ownership  of  soil  of,  447 

LEASES, 

necessity  for  a  writing,  167 

LEGITIMACY, 

decree  declaratory  of,  358 

LIBEL.    See  Slander. 
defined,  73 

distinction  in  effect  of  verbal  and  writti-n  slander,  74 
publication,  75 

what  printed  or  w  ritten  jjublications  are  libellous,  76,  77 
malice,  78 

{)rivileged  communications,  79 — 100 
etters  by  a  clergyman,  83 

defamatory  matter  in  the  course  of  judicial  proceedings,  84 
petitions  and  memorials  complaining  of  tlic  conduct  of 

public  functionaries,  85 
letters  to  a  bishop,  87 
charge  of  a  bishop,  86 
communications  between  friends,  88 
charactei-s  of  servants,  1093,  1094 
reports  of  legal  proceedings,  89,  90 
information  for  members  of  Parliament,  91 
speeches  of  members  of  Parliament,  92,  93 
reports  of  public  meetings,  94,  95 
criticisms  and  comments,  93,  96 — 100 
comments  on  acts  of  public  men,  99,  100 
duty  of  a  printer,  101 
action  of  libel  by  a  wife,  369 

LIBERTY.    See  Torts. 

LIEN, 

legal,  594 

equitable,  595 

particular,  51)6,  597 

general,  696,  698,  1^28 

rules  as  to  the  existence,  transfer,  and  cesser  of,  599—604 

sale  of  property,  605 

of  a  bailee,  1038 

og3 
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LIGHT, 

right  to,  273,  2V5,  431—9,  463 

LIMITATION  OF  ACTIONS,  1352—1364 

lefor€  the  stat.  37  db  38  Vict.  c.  67 

in  the  caae  of  land  or  rent,  1352 

in  the  case  of  a  mortgage,  1353 

in  the  caae  of  an  ecclesiastical  or  eleemosynary  corpora- 
tion sole,  1354 

in  the  case  of  a  right  of  presentation  or  advowgon,  1355 

in  the  case  of  money  chained  upon  or  payable  out  of  land, 
and  legacies,  or  personal  estate  of  an  intestate,  1356 

in  the  case  of  dower,  1357 

in  the  case  of  ai-reai-s  of  rent,  &c.,  1358 

in  the  case  of  trespass,  trespass  on  the  case,  detinue, 
trover,  replevin,  and  simple  contract,  1359 — 1361 

in  the  case  of  debt  for  I'efit,  or  covenant,  or  debt  on  any 
specialty,  1362 

in  tbe  case  of  ex])re88  trusts,  1364 

in  other  cases,  1363 

by  tfu  Stat,  37  d;  38  Vict,  c.  57,  1365—1376 

LIMITATIONS  (Statute  of).    Ou  Limitation  of  Actioss. 
reviving  debt  barred  by,  169 

LIQUIDATED  DAMAGES,  1339 

LIQUORS, 
sale  of,  578 

LIVERY-STABLE  KEEPER, 
liability  of,  1078 

LOAN.    See  Debtor  and  Creditor — Mortgaor — Part>'eiu: 
— Pledge. 
gratuitouB,  1021,  1023,  1024 

LOCATIO  ET  CONDUCTIO,  1021, 1025—1030 

LOCATIO  OPERIS  FACIENDI,  1021,  1032—5 

LODGING-HOUSE  KEEPERS  AND  LODGERS, 

lights  and  obligations    of   lodging-house  keepers    and 

lodgers,  1230 
wear  and  tear,  1231 

responsibility  of  a  lodeing-house  keeper,  1232 
furnished  houses  or  loc^gings,  501 
bugs,  502 

distraining  goods  of  lodgers,  479,  480,  1233 
duration  of  tenancy,  1234 
notice  to  quit,  1235 
general  law  as  to  lodgers,  1236 
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LORD'S  DAY  ACT,  189 

LOST, 

bills  or  notea,  697,  780—5 

debentures,  648 

goods,  517,  519 

luggage.    See  Carrikrb — Inhksbpsbs. 

goods  in  general.    See  Id. 

LUGGAQE.     See  Carriers — Innkeepers. 

LUNATIC.     See  Unsound  Mind. 


MAGISTRATES, 

arrest  by,  or  by  order  or  warzant  of,  41)— 67 

MAINTENANCE, 

contracts  void  for,  217 
of  children,  400,  407 
of  parents,  403 

MALICE.    See  Libel — Malicious  Prosecution — Slander. 
legal  sense  of,  78 

MALICIOUS  PROSECUTION,  ARREST  OR  PROCEED- 
INGS, 126—138 

MANDATUM,  1021,  1036, 1037 

MARKET  OVERT,  517—521 

MARRIAGE.    See  Husband  and  Wipe. 
contracts  respecting,  159,  217,  335—359 

MARRIED  WOMEN.  See  Husband  and  Wife— Married 
Women's  Act  in  Appendix,  page  629 ;  and  The  Amend- 
ment Act,  page  637. 

MASTER  AND   SERVANT.    See  Apprenticeship— Clerk 
— Employers  and  Employed — Surety. 
legal  import  of  the  term  servant,  1062 
duration  of  service,  1064 — 8 
hiring  when  presumed,  1063 
notice  requir^  to  determine  it,  1064 — 7 
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MASTER  AND  SERVANT— conhniwrf. 

responsibility  of  the  mftt^ter  and   tlie  servant  for  ih« 

servant's  acts  or  negligence,  1069— 1084 
dissolation  of  the  contract  by  death,  259,  1068 
liability  of  the  master  for  the  servant's  purchaser.  111*') 
authority  of  servant  to  bay  on  credit,  1115 
liability  for  injury  to  servants,  1080—1084    See  4:)  &  44 

Vict  c.  42,  Appendix,  page  643. 
refusal  of  servant  to  expose  himself  to  injury,  UVi^ 
responsibility  of  the  servant  for  want  of  care,  knowlt^^t-. 

or  skill,  1086 
discharge,  and  right  to  wage.^  on  dismissal  or  i^uittin^ 

service,  1087—1090 
servants  or  workmen  neglecting  or  refusing  it)  work,  1(H)  1 
dis]>ute8  aliout  wages,  1091 
medical  relief,  1092 
giving  a  character,  82a,  1093,  1094 
responsibility  for  fire,  1095 
enticing  away  a  servant,  or  keeping  him  from  his  luiisier, 

1096 
employing  another  person's  task-workman,  1098 
action  for  injury  to  a  servant,  1080 — 4,  1097 
payment  reduced  or  resisted,  1099 
defence  of  master  or  servant,  10,  1249 
non-commencement  or  non-completion  of  work  in  tiiut. 

1100 

MAYHEM,  4,  9,  11 

MEDICAL  MEN, 

neglect,  caielessness,  or  unskilfulness  of,  40,  1 1 74 
recovery  of  charges  made  by,  190,  1172 — 5 

MENACE, 

written  instruments  obtained  by,  234 

MERGER, 

of  simple  contracts,  153 

MESNE  PROFITS, 
action  for,  1326 

MINES, 

waste  in,  284 

rights  of  owners  of  surface  and  subsoil,  440,  441 

MISFORTUNE, 

responsibility  for  a,  1284—  1285n 
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MISREPRESENTATIONS,    193—203,  570,  878,  889,  957, 
1280,  1281 

MISTAKE, 

written  instrunieuts  obtained  by,  234 
in  words  of  addition,  241 
in  telegrams,  334 
money  paid  under,  1305 

MONOPOLY, 

contracts  teucUn;j  to  a,  217 

MONTH, 

meaning  of,  2r>l,  (575 

MORTGAGES, 

legal  mortgage  defined,  581 

mortgtigor's  and  mortgagee's  estate  and  rights,  582 — 5 
mortgage  by  memomudum  or  deposit,  586 
difference  between  a  pledge  and  a  mortgage,  588 
of  ships,  906-9 


NEGLIGENCE, 

of  the  plaintiff,  12JK) 

of  the  defendant,  1290 

in  case  of  gi-atuitoiis  sei*vice,  1292 

presumption  of,  38 

mjury  tnrough  the  negligence  of  the  sufferer  or  his  servant, 

3,  25,  35,  39,  1290 
personal  injuries  occasioned  by  another's, 24— 44, 1287, 1292 
culpable  ignorance  of  a  cause  of  mischief,  1286 
of  a  railway  company's  servants,  39,  1291 
of  agister  of  horses,  1035 
fire  occasioned  by,  34a,  305 

in  pulling  down  adjoining  walls  and  buildings,  302 
in  excavating,  302 
in  not  turning  off  gas,  303 
in  other  cases,  330 

liability  of  persons  for  unsafe  state  of  premises  for  which 
they  are  paid,  1288a 

NEGOTIABLE  INSTRUMENTS, 
described,  645 
M'hat  instruments  are  negotiable,  646—9,  636u 
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NEIGHBOURING  PROPRIETORS^  422—466 
nuisances  to,  270—5 
profits  k  prendre,  423 
easements  defined,  424 
dominant  and  servient  tenements,  425 
duty  not  to  injure  our  neighbours  by  the  mode  of  managing 

our  tilfairs,  426 
rights  of  riparian  proprietors,  427 
well-water,  428 

servitude  of  receiving  and  discharging  water,  429 
passage  for  waste  water,  430 
light  and  air,  430b--439 
rights  of  owner  of  surface  and  subsoil,  440,  441 
support  of  land  and  buildings  by  adjacent  land  or  adjoin- 
ing buildings,  442 
lateral  support  to  sewers,  443 
support  of  water  underneath  the  ground,  444 
liaa)ility  of  owner  of  mischievous  things,  450 
support  of  upper  stories,  445 
waste  laud  on  the  side  of  a  river  or  highway,  446 
ownei-ship  of  the  soil  of  a  lane,  447 
trees,  448 
walls,  449 

fences,  hedges,  and  ditches,  451—460 
trespass  of  animals,  451 — 8 
express  grant  of  an  easement,  461 
presumption  of  a  grant,  462 
implied  grants  of  easements,  463 
repairs  incident  to  easements,  464 
transfer  of  rights,  465 
cesser  of  easements,  466 

NOTES.    See  Bills  and  Notes. 

NOTICE, 

of  cause  of  action,  67 

of  dishonour.    See  Bills — Cheques. 

NOTICE  TO  QUIT,  605—9 

NUISANCES, 
defined,  20 

where  redress  not  granted,  21 
division  of  nuisances,  22,  23 
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NUISANCES— co»<tntt«i. 

nuisances  affecting  the  person, 

wells  01  shafts,  26 

dangerous   paths,  vaults,   areas,   holes,  or   sewers, 
26—9 

overhanging  lamp,  30 

ferocious  animals,  31 — 3 
nuisances  affecting  another's  property,  or  his  reasonable 
enjoyment  of  it,  271 

overhanging  buildings,  271 

spout  or  projection,  271 

noisy,  noxious,  or  offensive  tzade,  271 

privy  or  hogstye,  271 

cesspool  or  drain,  271,  272 

obstruction  of  light,  273 

injury  to  grass,  com,  or  cattle,  271 

injury  to  well,  spring,  watercourse,  or  stream,  271, 
427—9 
obstruction  of  prospect,  275,  439 
remedy  in  damages,  274 

no  action  for  diminishing  another's  pleasure,  275 
abatement  of,  1256 — 8 
remedy  for  public,  1293 


OFFICERS, 

liability  of  judicial,  1296 

OFFICES, 

contracts  i^especting,  217 

OMNIBUS  PROPRIETOR, 

responsibility  of,  for  luggage,  1189 

ORDERS, 

having  effect  of  judgmentfl,  832 

OUSTER,  263 

OUTLAWS, 

contracts  by,.  216 


PARENT  AND  CHILD.    See  Inpanto. 
who  are  legitimate  children,  398 

custody,  maintenance,  and  education  of  children,  399, 400, 
407 
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PARENT  AND  CHILD  ^continued, 
chilclrtin's  debts,  400 
the  father^g  power  over  his  children,  401 
the  mother's  power  over  her  children,  402 
maintenance  of  parents,  403 
actions  by  jwirents,  404--6 
m&int^f nance  of  illegitimate  children,  407 
defence  of  parent  or  child,  10,  1249 
enticing  away  a  child,  1096 

PARKS, 

waste  in,  287 

PAROL, 

meaning  of  the  word,  154 

PARTICULAR  AVERAGE,  1007,  1008 

PARTNERS, 

partneriihii)  defined,  606 

coiitract  of  pailnerehip,  607 

articKs  of  partnership,  608 

who  may  l)e  partners,  609 

criterion  and  requisites  of  a  partnership,  610 

different  pot^itions  of  persons  interested  in  the  profits, 

611—617 
pi-ovisions  of  the  stat  28  &  29  Vict  c.  86,  612—617 
dormant  partner,  618 
nominal  partner,  619 
admission  of  a  new  partner,  620 
executoi's  of  a  deceased  partner,  620,  621 
shares,  622 — 5 
conduct,  626,  627 

power  of  iuilividual  partners,  628 — 633 
action  by  one  partner  against  another,  634 
commencement  of  liability,  and  responsibility  of  partners, 

635—7 
cessation  of  liability,  638 — 641 
rights  of  ci-editors,  616,  642 
dissolution,  643 

PASSENGERS.    See  Carriers. 
coach  accident,  35 
injury  to  foot  passengers,  24 — ^39 

PATHS, 

dangerous,  26 
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PATRONAGE, 

disturbance  of,  301 

PAWNBROKER     See  Pledok. 

PAYMENTS, 

appropriation  of,  864 

"  PER  PROCURATION," 
import  of,  728,  1136,  1138 

PIGS, 

tresjiass  of,  458 

PITS, 

waste  in,  284 

PLEDGE, 

defined,  587 

difference  between  a  pledj^e  and  a  mortgage,  588 

rights  of  pledgor  and  pledgee  generally,  591,  592 

transfer  of  possession,  589 

use  of  pledge,  590 

stolen  property  pledged,  60,  593 

responsibility  of  pawnee,  1031 

by  an  agent,  1140 — 7 

repledging,  593a 

PLOUGHBOTE,  294 

POLICY.    See  Insurers  and  Insured. 

PONDS, 

waste  in,  287 

POSSESSION, 

deprivation  of,  263,  :K)8,  309 

PREMIUM.    See  Insurers  and  Insured. 

PRESENTMENT.    St-e  Bills  and  Notes. 

PRINCIPAL  AND  AGENT, 
agent  defined,  1108 
who  may  be  agent,  1 109 
mode  of  appointment,  1 1 10 
what  may  be  deputed,  1111 
money  received  by  sub-agent^  1112 
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RATES, 

liability  to,  494 

RE-ASSURANCE,  982 

RECAPTION,  1264 

RECEIPTS,  861,  862 

RECITALS, 

effect  of,  240 

RECOGNISANCE,  148,  822 

RECORD, 

contractH  of,  1-16 — 9 

RELEASE, 

of  a  debt,  892 

consideration  for,  893 

of  future  causes  of  action,  Wi4 

by  operation  of  law,  895 

by  one  joint  creditor,  896 

of  one  joint  debtor  or  contractor,  897 

by  person  injured  on  railway,  IJUI 

REMITTER,  1276 

RENT.    Srr  Landlords  and  Tknants. 

REPAIRS, 

two  kinds  of,  497 
liability  to,  498—500 
ineiileut  to  easements,  464 

REPLEVIN,  1321—3 
RESPON  DENTIA,  940-  2 

RETAINER,  1275 

executor's  or  administrator's  rij^ht  to  retain,  104i 

REVENUE, 

contracts  prejudicial  to  the,  217 
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RIDING.    See  Accident — Horse. 

n*s[>onsibility  for  injury  caused  iu,  1071—4 

RIGHTS  AND  WRONGS.    Sck  Torth. 

eitluM*  foumled  on  contract,  or  in(lci)endeut  of  contract, 
1299,  et  seq. 

I.  Concerning  the  person^  character^  or  reputation.   See  Torts. 

II.  Concerning  the  mbjects  of  property  ^  as  cognisable  at  common 
hw.    See  Contracts — Torts. 

HI.  Co^icerning  certain  relations  of  life^  as  cognisable  at  common 
lair. 

1.  Domestic  relations  of  Hfe^ '^ti!S — 121 

huslmnd  and  wife,  335-397 
parent  and  child,  398 — 407 
guardian  and  ward,  408 — 421 

2.  Relations  of  life  in  respect  of  property,  422 — 1060 

neighbouring  proprietors,  422,  4(>(> 
landlords  and  tenant8,  467 — 51(5 
vendors  and  purchasers,  51 7 — 580 
mortgagors  and  mortgagees,  581 — 6 
pledgors  and  pledgees,  587 — 593a 
persons  having  a  lien,  593b— 605 
partners,  606—643 

parties  to  bills  of  exchange  and  notes,  644 — 817 
debtors  and  creditors  generally,  81*^ — 898 
shipowners  and  charterers,  899 — 945 
insurers  and  insured,  946 — 1019 
bailors  and  bailees  generally,  1020 — 1038 
heii-s,  executors,  administrators,  and  trustees,  1039 — 
1060 

3.  Relations  of  life  in  respect  of  employment ^  1061 — 1236 

employers  and  employed  generally,  1061—1107 
masters,  servants,  workmen,  and  apprentices,  1061 — 

1107 
principals  and  agents,  1108 — 1165 
solicitors,  1166—8 
counsel,  1169— 1171 
medical  men,  1172 — 1175 
carriers,  passengers,  and  owners  of  luggage,  1176 — 

1219 
innkeepers  and  giiests,  1220 — 9 
lodging-house  keepers  and  lodgers,  1230 — 6 
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RIGHTS  AND  WRONGS--«m*tnti«rf. 

IV.  Enforcement  of  private  rights,  and  redress  of  and  protectiom 
from  piHvaie  wrongs. 
Preliminary  remarks,  1237—1247 
damnum  absque  injuria,  1237— 1240a 
damnum  defined,  1238 
injuria  deiined,  1 239 
injuria  sine  damno,  1241 
division  of  rights  and  wrongs,  1243 
transactions  which  have  a  contractive,  a  tortious,  and 

a  criminal  aspect,  1244,  1245 
responsibility  for  consequences  of  tort,  1246 
redressing  one  \vrong  by  another,  1247 

1 .  Prevention  of  wrong  by  a  mere  personal  act,  1 248 — 1251 

(1)  defence,  1249 

(2)  stoppage  in  transitu,  1250,  1250a 

(3)  countermand  of  deliverv  order  or  dock  irarrant, 

1251 

2.  Redress  by  the  act  of  the  parties,  1252 — 1273 

(1)  redress  by  act  of  the  injured  party,  1253 
recaption,  1254 

entry,  1256 

abatement  of  nuisances,  1256,  1257 

excessive  exercise  of  a  limited   right. 
1258 
distress  for  rent,  1259 
distress  for  damage  fe&sant,  1260 — 3 
seizing  of  heriots  and  things  lying  in  franchise, 
1264 

(2)  redress  by  the  joint  act  of  the  parties,  1265 
accord  and  satisfaction,  1266 
arbitration,  1267—1273 

3.  Redress  by  the  operation  of  law,  1274 — 6 

retainer,  1276 
remitter,  1276 

4.  Redress  and  protection  by  the  Courts^  1277 — 1376 

by  action,  1278—1364.    ^e  Action. 

RULES, 

operating  as  judgments,  832 
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SALE.    See  Vendors  and  Purchasers. 

SALVAGE,  937,  938a 

SATISFACTION, 
of  a  debt,  858 
accord  and,  1266 
of  a  bill  or  note,  772 

SCIRE  FACIAS,  1309 
SCRIP  CERTIFICATES,  649 
SEAWORTHINESS,  933,  1003—5 

SEDUCTION, 

action  for,  405,  406,  1097 
contract  founded  on,  176 

SELF-DEFENCE,  10—12 

SEPARATION, 
iudicial,  388 
by  consent,  396—7 
deed  of,  391 
contracts  respecting,  217 

SERVANT.    See  Mastrr  and  Servant. 

SERVITUDE.    See  Neighbourino  PROPRiETORa 

SET-OFF,  890,  891 

against  debt  due  from  a  vendor,  535 

against  freight,  929 

against  price  of  goods  sold  by  a  factor  or  an  agent,  1149, 

1150 
against  debt  due  by  executor  or  administrator  to  a  bank, 

1045 

SEWER, 

unguarded,  27,  28 
lateral  support  to,  443 

SHAFTS, 

unguarded,  25 

SHERIFF, 

action  against,  1331 
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SHIPOWNERS  AND  CHARTERERS.    5e«  Carriers. 

registration,  899 

shares  in  a  ship,  and  number  of  roistered  shareholders, 

900—3 
mode  of  transfer,  904 
certificate  of  sale,  905 
mortgages,  906 — 8 
certiticate  of  mortgage,  909 
transmission  of  moitgage,  910 
discharge  of  mortgage,  911 
charter-party,  912 
freight,  913 

shipper,  charterer,  freighter,  owner,  914 — 916 
contract  of  affreightment,  917,  918 
demurrage,  919 
lay  or  running  days,  919 
conveyance  in  a  general  ship,  920 
bill  of  lading,  920—8 
set-off  against  freight,  929 
power  to  hypothecate  or  sell  the  ship,  freight,  or  cargo. 

930— 932b 
implied  warranty  of  seaworthiness,  933 
responsibility  of  shipowner,  934,  935 
charges  payable  by  merchant  or  consignee,  936 
salvage,  937 

•'eneral  average,  9:38 — 939 
bottomry,  940—2 
respondentia,  941,  942 
interest,  943 

effect  of  hypothecation,  944 
order  of  payment  of  loans,  94d 
lien  of,  597 

SHOPMAN, 

authority  of,  to  receive  money,  1119 

SIGNATURE, 

what  is  a  sufficient,  161 

SIMONY, 

simoniacal  contractus  217 

SITUATIONS, 

secret  contracts  as  to,  217 

SLANDER.    See  Libel. 

scandalum  magnatum,  102 
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^hJiSDER—continued, 

imputation  of  dishonesty,  74 

vituperation,  103 

where  the  circumstances  rebut  presumption  of  malice,  104 

truth  of  the  charge,  105 

imputation  of  heresy,  adultery,  or  un chastity,  106 

words  actionable  on  account  of  some  special  damage,  107 

imputation  of  a  contagious  disease,  108 

words  injimouB  to  a  man  in  his  profession  or  business, 

109,  333 
repetition  of  a  slander,  112 
slanderous  imputation  in  answer  to  inquiry,  113 
malice  in  ordinary  cases,  and  in  the  case  of  privileged 

communications,  114,  115 
communications  made  in  prosecution  of  crime,  116 
liberty  of  advocates,  117,  119 
liberty  of  judges  and  magistrates,  118 
interpretation  of  slanderous  expression?,  120 
slander  of  title  to  another's  land  or  goods,  331 
slander  of  quality  of  them,  332 
apology,  123 
damages,  121 

setting  up  libel  by  plaintiflF,  122 
usual  course  in  actions  for,  124,  125 

SMOKE, 

causing  chimneys  to  smoke,  431c 

SOLICITOR, 
Uen  of,  598 
duty  of,  1166 
liabUity  of,  1167,  1168 
uncertificated,  192 
drawing  or  indorsing  bills  or  post-dated  cheques,  629,  630 

STAMP, 

on  contracts,  260,  261 

on  bill,  draft,  or  order  to  be  defaced,  760 

on  receipts,  861,  862 

presumption  as  to,  1425 

STATUTES  MERCHANT  OR  STAPLE,  822 


STATUTES, 

construction  of,  189 


H  H 
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STATUTES  REFERRED  TO  (a), 
51  Hen.  3,  stat  4  (distress),  478 

13  Edw.  1,  c.  18  (elegit),  823,  824 
21  Hen.  8,  c.  11  (stolen  goods),  518 

32  Hen.  8,  c  37  (lent  due  to  wife),  375 
21  Jac.  1,  c.  16,  s.  3,  7  (limitation  of  actions),  169,  1359 
29  Car.  2,  c.  3,  s.  1—4,  17  (Stat  of  Frauds),  169— -16?, 

524,  870—3, 1110 

—  c.  7,  8.  1  (Lord's  Day),  189 
2  W.  &  M.  c.  6,  8.  1,  2  (distress),  476 

8  <b  9  Will  3,  c.  11,  s.  8  (penalty),  1338 

9  &  10  Will.  3,  c.  16  (arbitration),  1269a 

4  &  5  Anne,  c  16,  s.  19  (limitation  of  actions),  1369 
6  Anne,  c.  31,  s.  6,  7  (fire),  305 
8  Anne,  c.  4,  s.  1  (execution),  830 

c.  14,  s.  6,  7  (distress),  472 
2  Geo.  2,  c.  22,  s.  13  (set-off),  890 

4  Greo.  2,  c.  28,  s.  1  (holding  over),  511 

8  Geo.  2,  c.  24,  s.  4  (set-off;,  890 

11  Geo.  2,  c.  19,  8.  1,  2  (distress),  483 

—  c.  19,  s.  18  (holding  over),  512 
19  Geo.  2,  c.  37,  s.  1,  2,  4  (insurance),  979,  980, 
24  Geo.  2,  c.  40,  s.  12  (liquors),  578 

12  Geo.  3,  c.  73,  s.  37  (fire),  306 

14  Geo.  3,  c.  48,  s.  1—3  (insurance),  952, 964 

—  c  78  (fire  insurance),  971 

—  c.  78,  s.  86  (fire  insurance),  305 
17  Geo.  3,  c.  30  (bills  and  notes),  702,  807,  808 
23  Geo.  3,  c.  49,  s.  14  (receipt  stamps),  861 
46  Geo.  3,  c.  37  (evidence),  1401 
48  Geo.  3,  c.  88,  s.  2  (promissory  notes),  807 
53  Geo.  3,  c.  141  (annuities),  171 
55  Geo.  3,  c.  55,  s.  11  (receipt  stamps),  861 
1  &  2  Geo.  4,  c.  78,  s.  1  (acceptance),  723 

5  Geo.  4,  c  74  (weights  and  measures),  576 

—  c.  83  (vagrants),  61 

6  Geo.  4,  c.  12  (weights  and  measures),  576 

—  c.  94,  s.  3,  4  (agents),  1139 

7  Geo.  4,  c.  6  (promissory  notes,  &c),  807 
7  <fc  8  Geo.  4,  c.  29,  s.  57  (stolen  property),  518 

9  Geo.  4,  c.  14  (limitation  of  actions),  1360 


(a)  In  some  InBtances  where  the  statutes  on  a  point  are  nanKr 
they  are  not  referred  to  in  this  work ;  but  the  reader  will  fiiwl  tk 
on  tnming  to  the  text-books  dted. 
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STATUTES  REFERRED  TO-^continued. 

9  Geo.  4,  c.  14,  8.  1  (reviving  or  confirmiDg  a  debt),  169 

—  c.  14,  8.  6  (representations),  889 

—  c.  14,  8.  7  (contracts),  524 

—  c.  16,  8.  5  (confirming  a  contract  after  full  age), 

170 
11  Geo.  4  &  1  Will.  4,  c.  68  (carriers),  1195—9 

1  &  2  Will.  4,  c.  32  (game),  321 

—  c.  32,  8.  7—11  (game),  327 

2  &  3  Will.  4,  c.  71  (ancient  lights),  437 

—  c.  71,  8.  3,  4  (Prescription  Act),  436 

—  c.  71,  8.  31  (light),  430a 

3  &  4  Will.  4,  c.  27  (real  actions),  1298 

—  c.  27  (limitation  of  actions),  1352 — 1358 
—^  c.  42,  s.  2  (action  against  executors),  1051 

—  c.  42,  6.  3<-  5  (limitation  of  actions),  1362 

—  c.  98.  8.  6  (bank-notesX  852 

5  &  6  Will.  4,  c.  50,  8.  70  (wells  or  shafts),  25 

—  c.  59  (impounding),  1262 

—  c.  63,  8.  6  (weights  and  measures),  576 

6  &  7  Will.  4,  c.  68  (presentment  of  bills),  726 

1  &  2  Vict.  c.  110,  8.  11,  13  (elegit),  823—6 

—  c.  110,  8.  17   (interest   on  judgment  debts), 

845 

2  &  3  Vict.  c.  47,  8.  63,  66  (offences  against  property),  59 

3  &  4  Vict.  c.  42,  8.  28  (interest),  845 

5  &  6  Vict.  c.  39,  8.  1,  3  (agents),  1140 

6  &  7  Vict.  c.  73,  8.  26  (attorneys  and  solicitors),  192 

—  c  86  (evidence),  1405,  1406 

7  &  8  Vict.  c.  32  (bank-notes),  852 

8  Vict.  c.  20,  8.  47  (railways),  39 

—     c.  20,  s.  68  (railway  fences),  457 

8  &  9  Vict.  c.  109,  8.  15,  18  (gaming  contracts^  219,  222, 

223a 

9  &  10  Vict.  c.  93  (death  by  a  tort),  41 

11  &  12  Vict.  c.  43  (recovery  of  damages),  311 

12  <fe  13  Vict.  c.  92  (impounding),  1262 

13  &  14  Vict  c.  21,  s.  4  ("month")  251 

14  &  16  Vict.  c.  19,  8.  11  (offences  oy  night),  57 

—  c.  25,  s.  3  (fixtures),  489 

—  c.  99,  p.  2,  4  (evidence),  1404 

16  &  16  Vict.  c.  76  (C.  L.  Pro.  Act,  1852),  s.  209, 168—221 

(ejectment),  514,  1326 

—  c.  76,  8.  117  (documents),  1437 

—  c.  76,  8.  210,  212  (rent),  615 

—  c.  76,  8.  219,  220  (mortgage),  582 

H  H  2 
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16  &  17  Vict.  c.  59  (receipt  stampsX  861 

—  c.  59,  8. 19  (indorBemente  on  draft  or  orders 

779,  780 

—  c.  83,  8.  1,  3  (eyidence),  1404 

17  &  18  Vict,  c  31,  8. 2, 7  (railways,  ke,\  1200, 1202, 1203 

—  c.  60  (impounding),  1262 

—  c.  83,  8.  9  (bills  and  notes),  807 

—  c.  90  (usury),  849 

—  c.  104  (shipping),  171,  899—911,  934 

—  c.    126,   s.  3,   6   (C.    L.    Pro.  Act,  1854\ 

(arbitration),  1269a 
c.  125,  8.  22,  25—27,  103  (evidence),  1405, 

1427,  1431 
c  125,  8.  78  (detinue),  1324 

—  c.  125,  8.  87  (loss  of  instrument),  785 

18  &  19  Vict.  c.  91  (shipping),  page  376,  n. 

—  c.  Ill,  8.  2,  3  (shipping),  921 

19  &  20  Vict.  c.  25  (drafts  on  bankers),  789 

—  c.  97,  8.  1  (execution),  517, 834,  835 

—  c.  97,  8.  3  (consideration),  162,  874 
c.  97,  a.  3  (guaranty),  874 

—  c.  97,  8.  5  (sureties),  888 

—  c.  97,  8.  6  (acceptance),  719 

—  c.  97,  8.  7  (bills  and  notes),  682 

—  c.  97,  8.  9—11, 13, 14  (limitation  of  action^*. 

169,  1359,  1360,  1362 

—  c.  108,  8.  63,  65,  66  (replevin),  1323 

20  &  21  Vict,  c  77,  8.  64  (probate  and  adminiatratioii^ 

1429 

—  c.  85,  8.  7,  16,  17,  21,  25,  26,  27,  29,  31,  35. 

45,  57  (judicial  separation  and  divonre . 
367,  368,  369,  387—393 

—  c.  85,  8.  21  (order  of  protection),  367 

21  &  22  Vict.  c.  74,  s.  5  (arbitration),  1269a 

—  c.  79  (crossed  cheques),  786,  787,  789 

c.  90,  8,  31,  32  (medical  men),  190,  llTi 
1173 

—  c.  93,  8.  1,  2  (marriages,  legitimacy,  &c.V 

358 

—  c.  100,  a.  8  (judicial  separation),  368 
'22  Vict.  c.  21  (medical  men),  190,  1172 

22  &  23  Vict.  c.  35  (trustees  and  executors),  1056, 1155,  a 

—  c.  56  (weights  and  measures),  576 

23  Vict.  c.  7  (medical  men^  190,  1172 
—       c  7,  8.  3  (medical  men),  190 
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23  Vict  c.  15,  8.  12  (defacing  stampe),  760 

23  &  24  Vict  c.  32,  s.  2,  3  (disturbance  of  divine  service, 

&c)  13,  58 

—  c.  38,  8.  1  (judgment),  827 

—  c.  38,  8. 13  (intestates'  estate),  1356 

—  c.  66  (medical  men),  190,  1172 

—  c.  Ill,  s.  19  (bankers),  807 

—  c.  126  (C.  L.  Pro.  Act,  1860),  (actions,  re- 

plevin), 1298,  1323 

24  &  25  Vict.  c.  96,8. 103  (offences  against  Larceny  Act),  60 

—  c.  97,  8.  61  (injuries  to  property),  56 

—  c.  100  (assault),  18 

25  &  26  Vict.  c.   18,    s.    19,  20   (trade  marks— implied 

warranty),  547,  548 

—  c.  38  (liquors),  578 

—  c.  63  (shipping),  page  376,n.,par.61,907, 935 

—  c.  89  (joint-stock  companies),  page  259,  n. 

26  &  27  Vict.  c.  41  (innkeepers),  1225—7 

—  c.  105  (bills  and  notes),  702,  808 

27  &  28  Vict.  c.  44  (order  of  protection),  367 

—  c.  95,  8.  1  (death  by  a  tort),  42 

—  c.  112,  s.  1,  4  (judgment,  &c.),  828,  829 

28  &  29  Vict.  c.  60,  s.  1  (injuries  by  dogs),  311 

—  c.  86,  (partnership),  612 — 617 

—  c.94  (lace),  1197 

29  &  30  Vict  c.  69  (carriers)^  1192—4 

30  &  31  Vict.  c.  124  (shipping),  page  376,  n. 

—  c.  144,  8.  1  (life  insurance),  961 

31  &  32  Vict.  c.  86  (marine  insurance),  1019 

—  c.  119,  s.  16  (railways),  1202 

—  c.  129,  (shipping),  page  376,  n. 

32  &  33  Vict,  ell  (shipping),  page  376,  n. 

—  c.  46  (debts),  837 

—  c.  62,  8.  4,  5  (imprisonment),  380 

—  c.  62,  8.  6  (arrest  of  absconding  debtors),  69 

—  c.  68,  8.  1—3  (evidence),  1404 

33  &  34  Vict.  c.  75,  s.  74  (education),  400 

—  c.  93  (mamed  women's  property),  368,  n., 

376,  377  ;  and  Appendix,  page  629 

34  &  35  Vict.  c.  17  (bank  holidays),  737—9 

—  c.  74  (days  of  grace),  733 — 6 

—  c.  79  (lodgers),  479-481,  1233 

—  c.  110  (shipping),  page  376,  n. 

35  &  36  Vict.  c.  65,  8.  3 — 5  (maintenance  of  illegitimate 

children),  407 
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35  &  36  Vict,  c  73  (sbippingX  page  376,  n. 

—  c.  93  (arrest),  60,  61 

—  c.  93  ^pawnbrokers),  593,  n. 

36  Vict.  c.  9,  8.  3  (illegitimate  children),  407 

36  &  37  Vict.  c.  66  (Supreme  Court  of  Judicatui^e  Act, 

1873),  230,  252, 634, 1277 ;  and  Appendix, 
page  619 

—  c  66,  8.  25  (cl.  1),  (administration  of  assets), 

1054 

—  (cl.  2),  (express  trusts),  1364 

—  Tel.  3),  (waste),  280 

—  (cl.  5),  (mortgagors),  585 

—  (cl.  6),  (as8ignment8),230, 644|  n., 

—  648 

—  (cl.  7),  (time),  252 

—  (cl.  10),  (infantsX  399 

—  c.  85  (shipping),  page  376,  n. 

37  &  38  Vict.  c.  50  (mamed  women's  propertnr  act  aniend- 

mentX   368,    n.,    378 ;    and    Appendix, 
page  637 

—  c.  57  (limitation  of  actions),  578,  n.,  585 

—  c  62  (infants),  170, 207, 609  ;  and  Appendix, 

page  641 

38  &  39  Vict  c.  77,  s.  10  (administration  of  assets),  1054 

—  c  92,  s.  51,  56  (agricultural  holdings),  505a 

39  &  40  Vict,  c  48  (bankere*  books  evidence),  1384,  n. 

~  c.  81  (crossed  cheques^  788 — 806 

40  &  41  Vict  c.  39  (factors),  1 142—7 

41  Vict.  c.  13  (bills  of  exchange),  719a 

41  &  42  Vict.  c.  38  (innkeeperh),  1228a 

42  <b  43  Vict,  ell  (bankers'  books  e\ddence),  1384,  n.  (a) 

43  &  44  Vict  c.  42  (employers'  liabilityX  lOBl ;  and  Ap- 

ptrndix,  page  643 

—  c  47  (ground  game),  Addendum 


STOCKBROKER, 
unlicensed,  192 
employing  a,  to  speculate,  223a 

STOLEN  GOODS, 

sale,  pledge,  or  delivery  of,  60,  517—520,  593,  593a,  697, 
781—5 

STOPPAGE  IN  TRANSITU,  1250,  1250a 

STRANDING,  996 
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SUBTRACTION,  296 

SURETY, 

guaranty  defined,  866 — 8 

where  one  person  induces  a  tradesman  to  supply  goods  to 

another,  869 
enactments  of  the  Statute  of  Frauds  ae  to  guaranties, 

870—3 
consideration  for  a  guaranty,  874 — 6 
extent  of  liability,  877 
misrepresentation  practised  on  a,  878 
discharge  of,  879—882 
reimbursement  of,  883 

right  of  surety  to  discharge  liability,  884,  885 
when  a  surety  is  released  by  the  release  of  the  debtor,  886 
contribution  between  sureties,  887 
right  of  surety  to  the  creditor's  securities,  888 

TAXES, 

liability  to,  494 

TELEGRAM, 

mistake  in  a,  334 

TENANTS.    5e^;  Landlords  akd  Tenants. 
disturbance  of,  300 

THREATS,  4,  6 

TIMBER.    See  Trbvs. 
what  is,  278 
waste  in,  278—280 

TIME, 

for  performance  of  a  contract,  247 — 252 
"  month,"  251 

TITHE  RENT-CHARGE,  495 

TITLE, 

slander  of  title  to  land  and  goods,  331,  332 

TORTS.    See  Acttons — ^Rights  and  Wrongs. 
defined,  1243 
transactions  wliich  have  a  contractive,  a  tortious,  and  a 

criminal  aspect,  or  which  constitute  both  a  tort  and 

a  felony,  1244 
joint  tort,  1289 
tort  of  an  infiEmt,  1297 
tort  of  a  wife,  382 
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TORTS— contwMMd 

damages  in  actions  of  tort,  1348,  1349 

i^esponsibility  for  consequences  of  tort,  1246 

liability  of  executors  and  administrators  in  matters  of 

tort,  1051,  1051a 
liability  of  principal  for  agent's  tort,  1154 

I.  Injuries  affecting  eorporcd  tecurity. 
direct  or  consequential,  2 
unavoidable,  3 
accidental,  3,  1284 
by  mistake,  3 
by  misfortune,  1284 
tbrough  plaintiff's  negligence,  3 
evil  intent,  3,  1284 
threats,  4,  5 
assault,  4 — 18 
battery,  4—18 
wounding,  4,  8 
mayhem,  4,  9,  11 

assault  and  battery  in  defence,  10 — 12 
chastisement,  15 

forcible  ejection  or  entry,  13,  14,  16 
putting  down  an  affray,  17 
where  mayhem  is  excusable,  11 
disproportionate  injury  in  return,  11 
injuries  from  nuisances,  19 
injuries  from  negligence  or  carelessness,  24 — 44 
injuries  from  furious  or  careless  driving,  35 
duty  of  persons  driving  and  walking,  36 
injuries  to  the  health,  40,  271 

action  by  personal  representative  of  a  person  killed,  41^4 
of  marriea  woman,  382 
ot  infants,  1297 

XL  Injuries  affecting  corporal  liberty. 
corporal  liberty  defined,  45 
how  violated,  46 

in  what  wrongful  or  false  imprisonment  consists,  47,  48 
authority  of  a  justice  of  the  peace  to  arrest,  49 
where  a  constable  may  arrest  without  warrant,  50 — 2 
where  a  private  person  may  arrest  without  warrant,  53 — 65 
arrest  ot  a  person  about   to   leave  England  to  avoi<1  a 

demand,  68,  69 
confining  a  person  of  unsound  mind,  70 
amount  of  aamages,  71 
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TOKTS—contimved, 

I II.  li^uries  to  character  and  reputcUiorif  72 — 125.     See  Libkl — 

Slander. 

IV.  Malicious  prosecution,  126 — 138 

V.  Injuries  affecting  proprieiary  rights^  262 — 334 

1 .  In  real  property,  262 — 307 

ouster,  263 

abatement,  263 

intrusion,  263 

(lis^eisin,  263 

deforcement,  263 
trespass,  264 — 9 
nuisances,  270—5 
waste,  276—295 
subtraction,  296 
disturbance,  296a— 301 
endangering  another's  buildings,  302 
introducing  explosive  materials,  303 
negligence  in  regard  to  gas,  303,  304 

in  regard  to  fire,  305 
damages  for  the  obstruction  of  a  right,  306 
damages  recoverable  by  lessee  and  reversioner,  307 

2.  In  personal  property,  308 — 334 
deprivation  of  possession,  308 

damage,  308 

wrongful  taking,  308,  309 
wrongful  detainer,  308 
injuries  to  dogs  and  cats,  311 
destruction  of  game,  314 
ownership  of  game,  315—328 
injniies  by  dogs  to  sheep  and  cattle,  311 — 313 
using  another's  trade  marks,  329 
injury  by  another's  negligence,  330,  1217 — 1219 
action  of  tort  iigainst  a  railway  company  for  negli- 
gence, 1217 
injuiy  by  another's  mistake,  334 
action  against  a  telegraph  company,  334 

TRADE, 

noisy,  noxious,  or  offensive,  21,  271 
contracts  in  restraint  of,  217 

TRADE  MARKS, 

using  another's,  329 
implied  warranty  as  to,  547 
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TREES.    See  Timber. 
ownership  of,  448 
injuries  to,  267 
property  in,  448,  504 
waste  in,  277—280 

TRESPASS, 

definition  of  a  trespass,  264,  265 

instances  of,  265 

vi  et  armis,  1311 

action  by  tenant  and  reversioner  for  injury  to  bmlding* 
or  trees,  266,  267 

trespass  of  animals,  450 — 8 

injuries  to  dogs  and  cats,  310 

expelling  a  trespasser,  268 

damages  for  trespas^i,  269 

action  of  trespass,  1310,  1311, 1312 
trespass  on  the  case,  1311, 1312 
trespass  de  bonis  asportatis,  1313 
trespass  quare  clausum  fregit,  1327 — 1330 

TROVER,  1310,  1315—1320 

TRUSTEE, 

action  against  a  tnistee  for  trust  money,  1057 
payment  to  one,  857 

TUTOR, 

term  servant  legally  applies  to,  1062 

UNDERWRITERS,  974,  1010,  et  seq, 

UNSOUND  MIND,  PERSONS  OF, 
confining,  70 
marriage  of,  343 
contracts  and  other  acts  of,  205,  211,  212,  212a 

USANCES,  740 
USURY,  849 

VADIUM,  1021,  1031 

VALUER, 

action  against,  1067 

VAULTS, 

dangerous,  27,  28 
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VENDORS     AND     PURCHASERS.      See     CoNTaACTH— 
Damages. 

power  of  disposal,  617 

sale  after  execution,  517 

sale  in  market  overt,  517,  518 

sale  elsewhere,  519 

sale  by  a  person  who  has  not  the  property  in  the  goods, 

60,  617—520 
purchase  of  a  stolen  horse,  620 
effect  of  fraudulent  sale,  521 
verbal  contract,  522 
written  contract,  523 — ^9 
delivery  and  acceptance,  530 

auctioneer  or  broker  the  agent  of  both  parties,  531-^3 
action  for  loss  by  withdrawal  of  goods,  537 
retracting  an  offer,  538 
warranty,  539 

express,  640,  541 

implieil,  542 

as  to  title,  542 

as  to  quality,  542 — 6 

afi  to  trade  marks,  547 

as  to  number,  quantity,  measure,  or  weight,  648 
remedy  for  breach  of  warranty,  551 — 5 
non-disclosure  of  defects,  549 
sale  by  sample,  550 
sale  '*  with  all  faults,"  555a,  556 
effect  of  contract  of  sale,  557 
where  the  property  passes,  658 — 561 
risk,  562 

delivery  on  sale  or  return,  563 
right  to  the  price  and  to  the  goods,  664,  666 
vendor's  duty  to  deliver,  566 — 8 
purchaser's  refusal  to  accept  the  goods,  569 
wilful  misrepresentation  by  vendor,  570 
sale  without  stipulation  as  to  price,  571 
neglect  to  pay  price,  572 
right  to  recover  back  the  price,  227 
effect  of  provision  for  avoidance  of  a  contract,  673 
rescinding  or  altering  a  contract,  255 — 8 
sale  of  the  goodwill,  574 
contracts  and  covenants  to  sell  or  transfer  property  do 

not  constitute  a  legal  charge,  576 
vendors  and  purchasers  of  real  estate  and  chattels  real, 

580 
sales  by  improper  weights  and  measures^  576 
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VENDORS  AND  PURCHASERS-«m^tnuarf. 
sale  of  coals,  577 
sale  of  liquors,  578 
sale  of  certain  articles  to  brewers,  579 

WAGERS,  219—224 

WALLS,  449 

WARD.     See  Quakdian  and  Ward. 

WAREHOUSEMEN, 
insurance  by,  965 
responsibility  of,  1034 
lien  of,  598 
may  sue,  1160 

WARRANT  OF  ATTORNEY,  824 

WARRANTY,  539 
on  a  sale,  540—555 
express,  540,  541 
implied.  542 
as  to  title,  542 

as  to  quality,  description,  or  purpose,  542—6,  93Sb 
as  to  number,  nuantity,  measure,  or  weighty  548 
as  to  trade  marxs,  547' 
in  a  policy,  997—1005 
of  a  horse,  203,  542,  552,  554,  655,  1121 

WARRENS, 
waste  in,  287 

WASTE, 

defined,  276 

voluntary  or  permissive,  276 

e<^uitable,  280 

different  kinds  of  voluntary  waste,  277 

in  trees  and  hedges,  278—280 

for  what  purposes  tenant  for  life  may  cut  timber,  278 

what  is  timber,  278 

'^  without  Impeachment  of  waste,'*  280 

destruction  of  germins,  trees  about  a  house,  Cniit  tretrs, 

and  fences,  279 
rights  of  tenant  for  life  without  impeachment  of 
280 
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rights  of  tenant  for  years,  281 

in  buildings,  282,  283 

as  regards  mines  and  pits,  284 

altering  the  property,  285 

destruction  of  heirlooms,  286 

as  regards  living  creatures,  287 

by  tenants  in  fee,  in  tail,  for  life,  or  for  years,  288—291 

inspection  of  premises  by  lessor,  292 

by  ecclesiastical  persons,  293 

\)j  the  lord  or  tenants  of  a  manor,  294,  295 

WASTE  LAND,  446 

WATER, 

spout  or  projection  causing  water  to  descend  on  another's 

property,  271 
injury  to  well,  spring,  or  watercourse,  271,  427,  428 
right  to  use  of,  427—430,  463 
servitude  of  receiving  and  discharging,  429 
passage  for  waste  water,  430 
sinking  wellii,  428 

WAY, 

disturbance  of  right  of,  299 
repair  of,  464 
obstruction  to,  271, 1329 

WEAKNESS  OF  MIND, 

in  a  party  to  a  contract,  205 

WELLS, 

un^arded,  25 
sinking,  428 
injury  to,  271 

WHARFINGERS, 
insurance  by,  965 
responsibility  of,  1034 
lien  of,  598 

WINDOWS, 

breaking  or  carrying  away,  283 
obstructing  or  darkening,  432—  9 
licence  to  open,  432a 

making  new  windows  or  altering  windows,  434 — 9 
opening  a  window  overlooking  another*s  grounds,  275, 
439 
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WIXK, 


WITNESSES.    SeeEviDKSCB. 

WOOD, 

sale  of;  165 

WORKMAN.    See  Master  and  Servant. 

WOUNDING,  4,  8 

WRONGS.    See  Rights  and  Wrongs— Torts. 


YEAR  TO  YEAR,  TENANCY  FROM, 
how  created,  467 


THE  END. 
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A  COMPENDIUM   OF  THE    LAW  OF  REAL 
AND  PERSONAL  PROPERTY, 

PRIHABILT  CONNECTED  WITH  CONVEYANCING. 

DBSIONED  AS 

A  SECOND  BOOK  FOR  STUDENTS, 

AND  AS 

A  DIGEST  OF  THE  MOST  USEFUL  LEARNING 
FOR   PRACTITIONERS. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

Fifth  Edition.    In  Two  convenient  Volume$,    Svo.     1877. 

Price  £2  2«.  cloth. 


Notloes  of  Former  Editions. 

"  Ai  a  refresher  to  the  memorr,  End  a  repository  of  information  tbEt  is  wanted 
in  dEflj  practice,  it  will  be  foana  of  great  Talne.**— Jtiri«f.  April  6,  1866. 

"It  will  be  ieen  from  thia  outline  that  the  work  is  extremely  well  planned  ; 
the  topics  are  arranfired  in  the  natural  order  as  thf^y  flow  oat  of  one  another,  and 
thus  immensely  aid  the  reader's  memory.  He  writes  like  a  man  who  is  master 
of  bis  theme,  clearly  and  concisely." — Law  TirM$,  Dec.,  1866. 

'*  A  portly,  admirable  rolame.  ...  He  has  given  to  the  student  a  book 
which  ne  may  read  over  and  over  ngain  with  proflt  and  pleasare/'^Iaie  Timut 
Jan.  31, 1865. 

"  The  work  before  ns  will,  we  think,  be  found  of  very  great  service  to  the  pnc- 
moner.'*— Solicitor^  Journal,  Jan.  21,  1865. 

'*  By  far  the  most  valuable  of  the  advanced  text  books  on  Conveyancins  is 
the  thick  volume  of  Mr.  J.  W.  Smith.  ...  I  know  of  no  vnlame  whiefi  so 
entirely  fulfils  the  reqalrements  of  a  student's  text  book."— iVom  Dr.  EoLLrr's 
Udwre.    [The  first  three  editions  were  in  <me  vol.] 

Stevens  k  Sons,  119,  Chancery  Lane. 


LEGAL  WORKS  OF  JOSLAH   W.   SMITH,  Q.C. 

A   MANUAL   OF    EQUITY   JURISPRUDENCE. 

FOR  PRACTITIONERS  AND  STUDENTS. 

Founded  on  the  Works  of  Story,  Spence,  and  other  writers,  and 
on  more  than  1000  sabaequent  cases  :  comprising  the  Fundamental 
Principles  and  the  points  of  Equity  usually  occurring  in  GrenenU 
Practice. 

By  JOSIAH  W.  SI^flTH,  RC.L.,  Q.C. 
Thirteenth  Edition,     In  12mo.     1880.     Price  12«.  6d.,  dctk. 

NOTICG8  or  rORMCR   EDITIONS. 

'*  Mr.  Joiiiali  Smith  may  claim  the  praiM  of  levlving  a  compendSoos  torm 
of  legal  literature  which  was  adopted  by  the  beat  legal  writers  of  the  fifbeenth. 
alxteenth,  and  Beventeenth  oonturies.  .  .  .  Tbe  sncoeas  of  the  book  maj 
be  foQ&d  in  tbe  aiuwer  to  tht  qneatiou,  what  woald  the  student  do  vlthc?cl 
tome  sudi  short  treatise  t  .  .  .  In  the  present,  the  whole  scope  of  ei^aity  i» 
brought  into  view  in  a  clear  and  just  relatiuo  between  Its  parts,  on  a  reduced 
scale.  Tbe  result  is  admirably  small  in  bulk ;  but  tbe  Author's  labour  neoe^ary 
for  such  a  result,  even  after  his  advantage  of  discipline  as  Editor  ot  Fearne 
and  Mttford,  was  far  from  small.  .  .  .  But  there  Is  another  class  of  leanicta ; 
for  a  lawyer  is  a  learner  all  his  life.  .  .  .  They  can  at  once  put  their  bacd 
on  a  principle  exact  in  its  definition,  and  well  ordered  as  to  its  place,  io  tbe 
Manual.  ...  To  sum  up  all  in  a  word,  fur  the  student  and  the  juraaoonsBlt, 
tibfl  Hanua)  is  the  nearest  approach  to  an  equity  code  that  the  present  literature 
of  the  law  is  able  to  fhTuish.'^— lune  TimeM,  Jan.  16,  )864. 

**  It  will  be  found  as  useful  to  tbe  practitioner  as  to  the  student** — Solieitm-f 
youmo/,  Jsn.  S,  1864. 

*'  Mr.  BmiUi's  Manual  has  fairly  won  fur  itself  the  position  oi  a  standard 
work.    Its  great  utility  to  the  student  has  long  been  ackoowledgpd  ;  a^d  the 

S resent  edition  has  been  made  peculiarly  yaluable  to  practitionera'* — Jurv. 
an.  80,  1864. 

"  It  is  almost  impossible  to  orer-rato  the  value  of  Mr.  Smith's  MaanaL*— 
Ldffvleian,  HiL  Term,  1864. 

'•'  It  retains,  and  that  deservedly,  the  revprenee  of  both  examin«r«  «sd 
students."— .FrtMw  a  Lecture  <m  a  cour»e  of  Reading  by  A.  K.  Rollit,  LX.D  . 
Ootd  Medalliit  of  the  Uniwrxity  of  londcn,  and  Priae%itan  t^f  the  InfoTp9mf*-i 
Lav  Society  :  published  by  Cox,  1866. 

*'  There  is  no  disguising  tbe  truth  ;  the  proper  mode  to  use  this  book  is  to  lears 
its  pages  by  heart  ;  that  is  to  say,  such  a  familiarity  should  be  pongfat  wriih  eacb 
paragraph  as  to  render  it  a  part  of  those  po^Mewions  of  the  minU  which  fens 
portions,  as  it  were,  of  the  mind  Itself,  or  r<ttbcr  of  that  apparatus  which  the 
mind  tmconsciously  uses  in  framing  its  judgment  «n  each  subject.  In  cosicJa 
slon,  we  must  express  our  satisfantion  that  Mr.  Smith  has,  by  his  Uterarr 
labours,  and  espedally  by  his  shar«>  in  framing  tbe  Consolidated  Orders,  eam*^ 
for  nliniMlf  a  distinction  coveted  by  the  most  eminent  advocate."*— £«• 
MatKUVM  and  Review,  May,  J861. 


*  In  the  yeats  1858-60,  the  Oenerul  Ordeni  of  the  Court  of  Chancery.  «ix»r« 
the  boginning  of  the  reigu  of  Kich.  II.,  were  consolidated  by  Mr.  Joaiah  W 
Smith  and  Mr.  H.  Cadmitn  Jones,  by  the  authority  of  the  Lord  ChanoeUocs 
Lord  Ohelmsfbrd  and  Lord  Campbell 

Stevens  &  Sonr,  119,  Chancery  Lane, 


LEGAL  WOKKS  OF  JOSLA.H  W.  SMITH,  Q.C. 


A  MANUAL  OF  COMMON  LAW, 

FOR 

PRACTITIONERS  AND  STUDENTS. 

BY 

JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

Ninth  EdUion,    In  \2ino.     1880.    Price  lit.  cloth. 

Thin  work  is  founded  on  about  Seventy  Text  Books,  down  to 
the  publication  of  the  firtit  edition,  and  about  780  cases  decided 
since ;  and  it  comprises  the  Fundamental  Principles,  and  the  Points 
most  usuaUy  occurring  iu  daily  life  and  practice. 

KOTICKS   OF    THIS  FIBST  SDITIOV. 

*'  The  'Maoaal  ol  Oommon  Law'  is  pocoliarly  suitable  for  the  oireful  stady 
of  law  stadeiitK  .  .  .  Prnctialng  Uvryera  will  find  the  book  a  valoabl* 
vadi  inKcum.** — SoUcUor^  Journal. 

**  Admiraiily  oonceWed  and  exocntod.    .    .    .     EmlnentlT  lacid  and  coneiae. 
.    .    A  pocket-bo  »k  of  pith  and  esseuce  of  common  ]Am**—LeguleiaH. 

N0TICC8  OF  THE  SLCOND  EDITION'. 

**  Mr.  Jotiah  Smith  poMeascM,  in  an  eminent  degree,  that  kind  of  logical 
skill  which  exhibits  itself  in  the  simple  arranKeoient,  out  exhaustive  diTision,  of 
wide  and.oomplicated  sabji-cts.  and  is,  inoreover,  gifted  with  the  rare  power  of 
aocnrate  condensation  ** — SolieUori'  Journal^  April  30,  \S6i. 

**  Mr.  Smith  Is  entitled  to  the  grstitude  of  the  student.  ...  It  seems 
prepared  with  the  care  and  aocuracy  generally  exhibited  by  the  author."— 
LawMaga^ne,  May,  1864. 

*'  To  more  s^vanced  students,  and  to  the  practitioner,  whether  barrister  or 
attorney,  we  tmnk  th«f '  ilanual  of  Common  Law'  a  most  useful  and  oonTenient 
companion.  .  .  .  It  is  compildd  with  the  scrupulous  care  and  the  ability 
whkm  distingQish  Mr.  Smith's  preriow*  works."— Ju^-mT,  July  SO,  1864. 

*'  Smith's  Manuals  of  Common  L^w  and  Equity  must  be  rceorted  to  as  the  open 
sesames  to  the  learning  requisit«*  in  the  Pinal  Examination  of  the  Incorporate 
Law  8«jciety.'* — Fvom  Dr.  Kullit's  Lecture  above  cited. 

Stevens  k  Sons,  119,  Chancery  Lane, 


A  MANUAL  OF  BANKRUPTCY. 

A  Manual  relating  to  Bankruptcy,  Insolvency,  and  Lnpriaonment 
for  Debt ;  comprising  the  New  Statute  Law  verbatim,  in  a  consoli- 
dated and  readable  form.  With  the  Kules,  a  Copious  Index,  and  a 
supplement  of  Decisions. 

In  12mo.    1873.    Price  10«.  doth. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

*^>*  The  Supplenunt  may  be  had  teparatelyy  price  2<r.  6rf.  doth. 

STBVK5B  k  Sons,  119,  Chancery  Lane, 

I  I 


By  JOSIAH    W.    SMITH,   B.O.L.,    Q.C., 

BEniUSD    JUDOK    OF    COrNTT    CorKTS ;    AND    A    BDTCRER    OF 

LINCOLN'S    IKK; 
(Editor  of  Feame's  ContinKcnt  Remaindera  and  Executory  Dovtns ;  Autbcv 
of  a  Compendium  of  the  Law  of  Real  and  Poraonal  Property,  a  Maxiuil 
of  Equity,  and  a  Manual  of  Common  I^w,  ftc.) 

THE  DIVINE   LAW  under    the    CHRISTIAN    DISPENSA- 
TION :  or  the  Scriptural  Duty  luid  Hnpptaeea  of  Han.    In  ckiUi,  gUt 
lettered,  28  6d. 
Dtdicdted,  by  pertninion,  to  the  Right  //mi.  «h<<  Vtn.  Tht  Lord  Saye  and  &.'*. 

Archdfaeon  of  H*rv/oi''i,  Ac. 
HouLSTOS  &  S«)xs,  Pittomo^ter  Hquare. 
A   SUMMARY   of  the   LAW  of  CHRIST  ;  or  the  Doty  and 
Happine88  uf  Man.    In  doth,  gilt  lettered,  6d. 

Published  by  the  •Society  for  Promoting  Christian  Knowledge. 
CHRISTIAN    EVIDENv^lE,   in    a    very    SmaU    Compan.      In 
paper,  Id.  :  in  cloth,  gilt  lettered,  4d. 

PiihliRhed  by  the  same  Society. 

COMMUNINGS    with    GOD  :    Collected  from    Holy  Scripture. 

In  cloth,  8d.  PublishO'i  by  the  Hamo  Society. 

THE  BOOK   of  FAMILY   or  PRIVATE  WORSHIP,   taka 
from  the  Book  of  Common  Prayer.    Cloth,  gilt  lettered,  la. 
First  publi«hod  by  tho  same  Society,  and  now  by  HouuntiK  4k  8oaci^ 
PRAYERS,  PRAISES,   and  THANKSGIVINGS,   for    PuhBe. 
Family,  or  Priyate  Use.     In  cloth,  gilt  lettered,  la. 
Dedicated^  bif  permiMion^  to  ih^  Mont  B'  «\  A.  C.  Tail,  D.D.,  Lord  ArekbiMh^j, 

of  Catit>  i'burtf, 
HorLflTOH  ft  Si)N'8,  Patenioator  Square. 

SCRIPTURAL   PRAYERS,  for  FAMILY  or  PRIVATE  USE 

Approved  by  the  Bishop,  Doim,  and  Archdeacon  of  Hereford,  1877.  QoC, 
gilt  lettered,  8d. 

Houl<;tom  &  Soxs,  Paternoster  Square. 
A   COMPREHENSIVE    PRAYER,   adapted  for   Genenl  Uat 
Approved  by  the  Bishop.  Dean,  and  Archdeacon  of  Hereford,  187a>    Oai 
HaUpenny,  or  1 2  in  packet  for  6d. :  by  poat,  8d. 

Houi.sTON  k  Sons,  Paternoster  Square. 

A  MANUAL  OF  SCRIPTURAL  DEVOTION.    Thin  oompriM 

the  five  preceding  works  bound  up  in  one  volume.  Cloth,  gilt  lettered.  ^ 
UouLSTov  dc  Suns,  Paternoster  Square. 

SALVATION ;  or,  a  Summary  of  Saving  Tnitha.  PnhBabed  wirii 
the  approval  of  the  Most  Rov.  W.  Thomson,  D.D.,  Lord  Ar^btebop  ■ ' 
York  :  and  the  L\te  Kisrht  Rev.  J.  Lonsdale,  D.D.,  LordBiahop  of  LldiiM^ 
In  paper,  Id.  :  cloth,  2d. 

Houi/'Tt)N  k  SciNS,  Patcmoeiter  Square. 
A  SHORT  SUMMARY  of  ROMISH  ERRORS.    In  paper.  Id: 
in  doth,  2d. 

H0UI.8TON  &  Sons,  PMtemoator  Square. 

AN  IMPROVED  HYMNAI^,  suited  for  General  Adoptioii.     U 

cloth,  gilt  lettered,  fid. 

D*dtcot«d  to  thf  Right  Rfr.  John  AtUty^  D.D.,  Lor*l  Bi*hop  uf  Merxf^^rd. 
Hori-KTON  *  Sons,  Paternoster  S^nsu«. 

MOST  IMPORTANT  TRUTHS   of  HOLY  SCRIPTURE,  is 

Plain  Lsinguage,  fur  Old  :uid  V<'»untr.  Publiithed,  with  the  approval  otf  tN 
Archbishopa  of  Canterbury  :ind  Vork,  in  July,  1^65.  In  p«p«r  Id.:  2:^ 
cloth,  2d. 

[Adapted  for  Board  Schools,  its  well  as  Sunday  and  other  School*,  4^1 
HuuuiToN'  6:  SoNH,  Paternoster  Square. 

These  works  comprise,  ut  a  trifling  cost  and  in  a  most  compendioas  fore 
instruction  in  saving,  elementary  truth  (in  different  forais^-Hfk  pic^ui  tatJ^ 
agrdust  Romanism  on  tho  one  hand  -  n  jircservativo  ngaiust  scopti^nn  «vi  t! 
o&er  hand  — ln»piivd  fonrw  of  Comrauuing  with  God  -  a  rich  «um1  c««n|re- 
hensive  office  of  daily  <1ev<)tion— derived  from  the  Book  of  Common  Prav^- 
Prayem,  PraiMsn,  and  ThrinkH^Tivingx,  intended  to  promote  sdipturml  rigls* 


eousnem  in  detail,  and  clev.itiMl  and  fonid  devotion  Hymns,  ws  tmexc«T- 
tionable,  edifying,  and  generally  acceptable,  as  may  be— azM)  a  nor^ 
Scriptural  Guide  of  Ufo.  * 


Septeniber,  1880. 
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STEVENS  AND  SONS, 

119,    CHANOKET   LANE,   LONDON.  W.C. 

(Formerly  of  Bell  Tard^  Lincoln* a  Inn). 
Law  Books  Pnrohated  or  TaluecL 


A.cts  of  Parliament. — Public  and  Local  Acta  from  an 
early  date,  may  be  had  of  the  Publishers  of  Uiis 
Catalogue,  who  have  also  on  sale  tlie  largest  collection 
of  PHvaie  Acts,  relating  to  Estates,  Enclosures, 
Bailways,  Roods,  Jkc,  <tc. 

ACTION  AT  LAW.— Foulkes*  Elementary  View  of  the 

Proceedings   in    an   Action.— Founded  on  "Smith's 

Action  at  Law."    By  W.  D.  L  FOTJLEES,  Eaq.,  Baniater-at- 

Law.    Second  Rdition.    12mo.    1879.  lOs,  6tL 

**  Tlie  stndont  will  find  In  '  Smith*!  AcUom'  a  mannal,  bj  the  etady  of  which  he  maj 
easily  acquire  a  general  knowledge  of  the  mode  of  prooednre  In  the  Tarioiu  ataget  of  an 
action  In  the  several  diTtdone  of  the  High  Ooart  of  Jnstloe."— lav  Tinut* 

.  Peel.— Fufe  "  Chancery." 
Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
Second  Edition  (indading  the  Bales,  April,  1880).  By  SAMUEL 
PBENTICE»  Esq.,  one  of  Her  Majesty's  ComueL  Boyal  12mo. 
1880.  12f. 

**  The  book  can  he  nfeiy  reeommended  to  Bindente  and  pnictltionexB''— law  Timu, 

Smith's  Action.— Fide  "  Fonlkes." 

ADMIRALTY.-Boyd.— Ftde  "  Shipping." 

Lov\rndes.— Marsden.— Fide  "  Collisions.'' 

Pritchard's  Admiralty  Digest.— With  Notes  bom 
Text  Writers,  and  the  Sootch,  Lrish,  and  American  Beports. 
Seoond  Edition.  By  BOBEBT  A  PBITCHABD,  D.O.L., 
Barri8ter«t-lAW,  and  WILLIAM  TABN  PBITCHABD.  With 
Notes  of  Cases  from  French  Maritime  Law.  By  ALGEBNON 
JOKES,  Avocat  k  la  Conr  Imp6iale  de  Paris.  2  vols.  Boyal 
Syo.    1865.  ai. 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, dbc.  With  an  Appenmx  containing  Statutes,  Boles  as  to 
Fees  and  Costs,  Forms,  Precedents  of  Pleadinffs  and  Bills  of  Costs. 
By  EDWABD  STANLEY  BOSCOE,  Esq.,  Banister-at-Lftw,  and 
Northern  Chrcnit    Demy  8yo.    1878.  12. 

<*]fr.  Boeooe  has  performed  his  task  well,  sapplylng  Id  the  Doet  oonTenlent  ihape  a 
clear  digest  of  the  law  and  prsetics  of  the  Admlmty  Courts.  * 

•^^  AU  aiandard  Law  Worh  are  hep^  mi  Stock,  in  law  edffand  other  Undingi, 
[No.  7.]  A 


2  STEVENS  AND  SONS*  LAW   PUBLICATIOXS. 

AGENCY — Petgrave's  Principal  and  Agent. — ^A  M«3 
of  the  Law  of  Principal  and  Agent.  By  E.  C.  PETGBATI 
Solicitor.     12mo.    1857.  7t.U 

Potgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  K  G.  FETGBAVB,  S4tlk^ 
Demy  12mo.    1876.  Ad,^ 

Rogers.— Ffd«  <' Elections." 

Russell's  Treatise  on  Mercantile  Ageney.— Se<»: 

Edition.    8to.    1878.  I^ 

AGRICULTURAL  LAW.— Addison's    Practical    Ouide  t: 

the  Agricultural  Holdings  (England)  A.ct,  187! 

(88  &  89  Vic.  a  92),  and  Treatise  thereon,  showing  the  Alterafes 

in  the  Law,  and  containing  many  useful  Hints  and  Snggestic&s  £ 

to  the  cfurying  out  of  tl^e  Provisions  of  the  Act ;  with  Handy  Fc^ 

and  a  CarefnUy  Preparod  Index.     Designed  chiefly  for  the  rm  ' 

Agricnltoral  Landlorda  and  Tenants.    By  ALBERT  ADDISi'5 

Solicitor  of  the  Supreme  Court  of  Judicature.  1 2mo.   1 876.  Net,  2i  i^ 

Cooke^  on  Agricultural  La^v.— The  Law  and  Prac&r 

of  Agricultural  Tenanciefl,  with  Kumerous  Preoedenta  of  Teaaa-'* 

Agreements  and  Farming  Leasee,  &c,  &c.    By  G.  WXXGBOV; 

COOKE,  Esq.,  Bamster-at-Law.    8yo.    1851.  Is- 

Dixon's  Farm.— Fufo  "Farm." 

ARBITRATION.— Russell's  Treatise  on  the  Duty  axd 

Po^A^er    of   an   Arbitrator,    and   the    L«a^w  c' 

Submissions  and   A^Arards;   with   an   Appep<£i  -"- 

Forms,  and  of  the  Statutes  relalang  to  Arbitration.     By  "EBSSd: 

RUSSELL,  Esq.,  M.A^  Banister-at-Law.    Fifth  EditioB.    B^T" 

8to.     1878.  U  1&. 

ARTICLED    CLERKS.— Butlin's     Ne^^     and     Complete 

Examination  Guide  and  Introduction  to  the 

La'W  ;  for  the  use  of  Artiekd  Clerka  and  those  who  eontenpli^'' 

entering  the  legal  profession,  comprising  Courses  of  Rfiadiiy  fat  tfcf 

PrelimUiary  and  Intermediate  Examinations  and  for  Hcrmmus,  (t  i 

Pass  at  the  Final,  with  Statute^  Case,  and  Judicature  (nme)  TaMei 

Sets  of  Examination  Papas,  Ac.,   &c    By  JOHN  FBAXC& 

BUTUN,  Solicitor,  Ac.    Svo,     1877.  lat 

*'  A  sensible  and  iia«fal  guide  ft>r  the  legal  tjnx"— fiplMlarr*  JoumaL 

**  In  supplying  law  students  witli  materials  fttr  preparing  themtelTea  for 

Mr.  Batlfn,  ve  think,  has  distanced  all  oompetitora.    !%•  Tofaiine  beftire  as 

hinte  on  reading,  a  Tery  neat  rammary  of  law,  which  the  beet  read  pracC^iaMr 

There 


not  despise.    There  are  time  tables  under  the  Jndicatnre  Act,  and  an  ezi 
urangement  of  leading  cases,  which  will  be  found  of  great  serrioe    .    . 
of  this  kind  will  do  mnch  to  remoTe  obstacles  iriileh  present  thenseivM  to 
stttdenta,  and  when  examinations  are  orer  the  book  is  one  which  may  be  osefa^r  ^ 
ckao  at  hand,  and  will  well  repay  '  noting  vp.'  "—low  Tbnet. 

Rubinstein  and  Ward's  Articled  Clerks'  Hand- 
book.—Being  a  Concise  and  Practical  Guide  to  all  tiie  Stt^ 
Necessary  for  Entering  into  Articles  of  Clerkahip,  pawiug  ^ 
Preliminary,  Intermediate  and  Final  Examinations^  ohtaixs^ 
Adbmission  and  Certificate  to  Practise,  with  Notes  of  Cases  affcctsJ 
Artided  Clerks,  Suggestions  as  to  Mode  of  Reading  and  Boeb  &» 
be  read  during  ArtidfiS.  Second  Edition.  By  J.  S.  RIJBINSTCI5 
and  S.  WARD,  Solictton.    12mo.    1878.  ^ 

**  Ko  articled  dcrk  ahonld  be  without  It.**  -^Law  nMt. 

**  We  think  it  omits  nothing  which  tt  ought  to  contain."— Zaw  Jbumel. 

Wharton's  Articled  Clerk's  Manual.— A  UaaA 
for  Articled  CSerks :  being  a  oomprehemdTe  Guide  to  their  socee^ 
Examination,  Admission,  and  Practice  as  Attorneys  and  Sciiot^ 
of  the  Superior  Courts.  Ninth  Edition.  Greatly  enlarged.  ^ 
C.H.  ANDERSON.     Royal  12mo.     1864.  l^ 

•^*  All  Handard  Law  IVorJtt  art  itpi  in  Stock,  in  late  calf  and  oi 
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ARTICLES  OF  ASSOCIATION.— Palmer.— Ktde  "Conveyancing." 

ATTORNEYS*— Cordery.— Fide  "Solidtora." 

Pulllng*s    Law    of    Attorneys,    General   and   Special, 

Attomeys-at-Law,    Solicitors,    Notaries,    Proctors,    Convey anoers. 

Scriveners,  Land  Agents,  House  Agents,  kc,  and  the  Offices  and 

Appointments  usually  held   by   them,  &c.      By  ALEXANDER 

FULLING,  Serjeant-at-Law.     Third  Edition.     Svo,     1862.       18«. 
"  It  Is  s  laborious  work,  »  careftU  work,  the  work  of  a  lawyer,  and,  bsyond  oomparijoD, 
tho  beit  tliat  has  ever  bven  prodooed  upon  this  Bnbjectb'*— JUnc  3%n««. 

Smith.— The  La-wyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commencing  Business.  By  J. 
OBTON  SMITH.     12mo.     1860.  it. 

AVERAGE.- Hopkins'  Hand-Book  on  Average.— Third 

Edition.     8vo.    1868.  18«. 

Lowndes'   Law  of  General  Average.— English  and 

Foreign.     Third  Edition.     By  BICHABD   LOWNDES,  Author 

of  "The  Admiralty  Law  of  Collisions  at  Sea."  Koyal8vo.  1878.   21t. 

BALLOT. — FitzGerald's  Ballot  Act.— With  an  Introduotiok. 
Forming  a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarged,  and  containing  the  Municipal 
Elections  Act,  1875,  and  the  Parliamentary  Elections  (Betum&ig 
Officers)  Act,  1875.  By  GERALD  A.  B.  FITZGERALD,  M.  A,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.  Fcap.  8vo.  1876.  5s,  6d. 
"▲QseftU  gnide  to  all  ooiionrned  in  Parliamenutry  ud  Manidpal  Sleetioiu.''— low 


'We  should  ctroogly  advise  any  person  connected  with  elections,  whether  acting  as 
candidate,  agea^  or  in  any  other  capacity,  to  become  possessed  of  this  mantiaL'' 

BANKING.— Walker's  Treatise  on  Banking  Law.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  alse 
references  to  some  American  Cases,  and  full  Index.  By  J.  DOUGLAS 
WALKER,  Esq.,  Bairister-at-Law.    Demy  8vo.     1877.  lis. 

"The  work  has  been  eareftilly  written,  and  will  supply  the  want  of  a  compact  sum- 
mary of  Banking  Law.*— <Sof<eiiorf'  JimmaL 

*'  Penons  who  are  Interested  in  banking  law  may  be  guided  out  of  many  a  difficulty 
by  consulting  Mr.  Walker's  Tolume."— low  Timet. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.    12mo.    1877.  6s, 

Haynes. —  Vide  ''Leading  Cases." 

Lynch's  Tabular  Analysis  of  Proceedings  in 
Bankruptcy,  for  the  nse  of  Students  for  the  Incorporated  Law 
Society's  Examinations.    Second  Edition.     8vo.     1874.  Net,  Is. 

Scott's  Costs  in  Bankruptcy.— Fiete  "Costs." 

Smith's  Manual  of  Bankruptcy.— A  Manual  relating 
to  Bankruptcy,  Insolvency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  readable  form. 
With  the  Bules,  a  Copious  Index,  and  a  Supplement  of  Dedsions, 
By  JOSIAHW.  SMITH,  B.C.L.,Q.C.    12mo.    1873.  10s. 

*«*  The  Supplement  may  be  had  separately,  net,  2s,  6d, 

Williams'  Law  and   Practice  in  Bankruptcy^ 

comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Banlmiptcy 

Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forms 

made  under  thoae  Acts.  Second  Edition.  By  ROLAND  YAUGHAN 

WILLIAMS,  of  Lincoln's  Inn,  Esq.,  and  WALTER  YAUGHAN 

WILLIAMS,  of   the  Inner  Temple,  Esq.,  assisted  by  Frakoh 

Hallett  HABDCA8TLB,  of  the  Inner  Temple,  Esq.,  Barristers-at- 

Law.    8vo.    1876.  IL  8s. 

*' '  Williams  on  Bankruptcj '  Is  <iulte  satisfactory."— low  Magaxine. 
*'  It  would  be  difficult  to  speak  in  terms  of  undue  praise  of  the  present  work." 

*  *  ML  standard  Law  WorJcsairskepiw  Sto^  in  lam  edf  and  athe^  bindings. 

A  2 


STEVENS  AND  SONS'  LAW  PUBLICATIONS. 


BAR^GUIDETO  TH&— Shear  wood.— FtVIe  ''EumiiuUionGTiiiks.'' 

BILLS  OF  EXCHANCE— Chalmers'  Digest  of  the  Law 
of  Bills  of  Exchange,  Promissory  Notes,  and 
Cheques.  By  M.  D.  CHALMERS,  of  the  Inner  Temple,  Esr . 
BarriBter-at-Law.    DemySvo.     1878.  12a. 'V 

llr.  Chalmers  has  done  wisely  in  ctstinff  his  book  into  Its  preaent  fono.  and  r- 
plan,  thus  well  ooaoeiTed,  has  been  moat  effectasUy  carried  out.  As  a  haady  hook  « 
refereno  t  on  a  difflcolt  and  important  branch  of  the  lav,  it  is  SMMt  Taluable,  aad  tt  b 
nerfectly  plain  that  no  pains  bare  been  spared  to  render  it  complete  in  erecy  tt^MOL 
The  index  is  copioas  and  well  arranged.*'— ^a/urdajr  RewUw. 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  with  references  to  the  la'w  of  Scotland. 
France  and  America.— Eleventh  Edition.  By  JOHN  A 
]^USSELL,Esq.,LL.B.,one  of  Her  Majesty's  Connselyaod  Juc^ 
of  County  Courts.    Demy  8va    1878.  U  Sc 

Eddis'  Rule  of  Ex  parte  Waring.  ByA.C.  KDDIS. 
B.  A.  ,of  Lincoln'Blnn,Barrister-at-Law.   Poet  8vo.  1870.  Act,  2>.6«. 

BILLS  OF  SALE^Cavanagh.—Fu2e<' Money  Securitiea." 

Millar's  Bills  of  Sale.— A  Tmtite  on  Bills  of  Sale,  widi  i: 
Appendix  containing  the  Acts  for  the  Registration  of  BiOa  of  Self- 
Precedents,  Ac  (bemg  the  Fourth  Edition  of  Millar  and  CoQiff't 
Treatise  on  Bills  of  Said).  By  F.  C.  J.  MILLAR,  one  of  Es 
Majesty's  Counsel,  Esq.,  Barrister-at-Law.    ]2ma    1877.  1^ 

*'  The  original  work  is  bmaght  down  to  date,  and  the  Utett  c«ms  are  lefcireil  te  wi 
considered.     The  value  of  the  work  is  enhanced  thronghont  by  eareftU 
—Law  Moffatint. 


CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873.— And  other  Hallway  and  Canal  Statutes ;  wiA 
the  Greneral  Orders,  Forms,  and  Tahle  of  Fees.    Post  8vou    187S.    £«. 

CARRIERS.— Bro>;vne  on  Carriers.— A  Treatise  on  the  Law  :i 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  Wit: 
References  to  the  most  recent  American  Deciriona.  By  J.  F. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Banntcr4t' 
Law,  Registrar  to  the  Railway  Commission.   8vo.   1878.  11'- 

CHANCERY,  and  Vide  '*  EQUITY." 

Daniell's  Chancery  Practice.  —  Sixth  EditioB,  h 
LEONARD  FIELD  and  EDWARD  CLENNELL  DU5X 
Botristers-at-Law;  assisted  by  W.  H.  UPJOHN,  StodcDt  a&I 
Holt  Scholar  cf  6ray*s  Inn,  &c,  &&,  Editor  of  **  Daniell's  F<ci» 
TLird  EdiUon."    2  vols.     8vo.  (/n  pr^MnrtM.' 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 

with  Dissertations  and  Notes,  forming  a  complete  guide  to  the  pnc 
tice  of  the  Chancery  Division  of  the  High  Court  and  of  the  Obtfti 
of  Appeal  Being  the  Third  Edition  of  ''Daniell's  Chanoeiy  Fom* 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and  BtSi 
Scholar  of  Gray's  Inn,  Exhibitioner  in  Jurisprudence  and  Rw>^ 
Law  in  the  Univenity  of  London,  &&,  &c.  In  one  thick  r^ 
Demy8vo.     1879.  2ti 

*'  Mr.  Upjohn  has  restored  the  volume  of  Chancery  Forms  to  the  plaoo  it  hdd  \df- 
the  recent  changes,  as  a  trustworthy  and  complete  collection  of  nrecedenta.  K  h« 
all  the  old  merits :  nothing  is  omitted  as  too  trivial  or  commonplace ;  the  soBeit^^ 
clerk  finds  how  to  indorse  a  brief,  and  how,  when  necessary,  to  slve  nottoe  of  ac9S- 
\nd  the  index  to  tho  forms  Is  full  and  perspicuoua.'*—  Solicaarf  JamrmaL 

••  It  will  be  as  nsefhl  a  work  to  practitioners  at  Westminster  as  it  will  be  te  tt«- 

Incula's  Inn."— law  ttma, 

/  AUttandardLmw  WinlMarekqpiin8todt,i»knBealfmmdcatrhid»f 
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CHANCER  Y.- aw<cnt««(i. 

Haynes'   Chancery  Practice.— The  Practice  of 

the  Chancery  Division  of  the  High  Court  of 

Justice  and  on  Appeal  therefrom.— By  JOHN  F. 

HAYNES,  LL.B.    Author  of  the  "  Student's  Leaclmg  Cases,"  &c. 

Demy  8vo.    1879.  12. 6». 

"  Uatexlals  for  enabling  the  practittonw  hinuelf  to  obtain  the  informafcion  he  may 
require  are  placed  befure  him  in  a  coDTeoient  and  accessible  form.  The  arrangement  ol 
the  work  appears  t»  be  good."— Zaw  Magatim  cmd  Retriew,  February,  1880. 

Morgan's  Chancery  Acts  and  Orders.— The  Statutes, 

General   Orders,  and   Rules   of   Court  relating    to  the   IVactice, 

Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judicature, 

particularly  with  reference   to  the   Chancery  Division,  and   the 

Actions  assiffned  thereto.    With  copious  Notes.     Fif^  Edition. 

Carefully  revised  and  adapted  to  the  new  Practice  by  GEORGE 

OSBORNE  MORGAN,  M.P.,  one  of  Her  Majesty's  Counsel,  and 

CHALONER  W.  CHUTE,  of  Lincohi's  Inn,  Barrister-at-Law,  and 

late  Fellow  of  Magdalen  College,  Oxford.   Demy  8vo.    1876.   1/.  10«. 

*'  This  edition  of  Mr.  Morgan's  treatise  mnat,  we  beli«ve,  be  the  most  popular  with  the 
profeMion.*— Xato  Timet, 

Morgan  and  Davey's  Chancery  Costs.— Fufo  "Costs." 

Peel's  chancery  Actions.— A  Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Actions.— By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq., 

Barrister-at-Law.     Demy  8vo.  1878.  7s.  Qd. 

'*  To  Chancery  praotitiooera  of  both  branches  the  volnme  will  doabtless  prove  very 
naefoL"— law  Timet. 

CHANCERY  PALATINE  OF  LANCASTER^Snow  and  Win- 
stanley's  Chancery  Practice. — The  Statutes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Forms. 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WINSTANLEY, 
Esqrs.,  Barristers-at-Law.    Royal  8vo.     1880.  H.  10s. 

CIVIL  LAW. — Bo'wyer's  Commentaries  on  the  Modern 
Civil  Lew.— By  Sir  GEORGE  BOWYER,  D.C.L.,  Royal 
8yo.    1848.  18«. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEORGE  BOWYER,  D.C.L. 
Royal  8yo.    1874.  69. 

Cumin's  Manual  of  Civil  Law,  containing  a  Translation 
off  and  Commentary  on,  the  Fragments  of  the  XIL  Tables,  and 
the  Lisiitutes  of  Justinian ;  the  Text  of  the  Institutes  of  Gains  and 
Justinian  arranged  in  panJIel  columns  ;  and  the  Text  of  the  Frag- 
ments of  Ulpian,  &c  By  P.  CUMIN,  M.A.,  Barrister-at-Law 
Second  Edition.    Medium  8vo.    1865.  18«. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8vo.    1867.  7«.  6(L 

Marsden  on  Maritime  Collision. — A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1868  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Rules 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  else- 
where. By  REGINALD  G.  MARSDEN,  Esq.,  Barristerat-Law. 
Demy  8vo.    1880.  12#. 

%^  AU  tktndard  Law  Works  are  iept  in  Stock,  In  law  calf  and  other  Hndingt 
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COLONIAL  LAW.— Clark's  Colonial  Law.— A  Sammarj  d 
Colonial  Law  and  Praotioe  of  Appeali  from  the  Pltntitinaa,  8toi. 
1884.  1/.  U 

COMMENTARIES  ON  THE  LAWS  OF  ENCLAND.--Bedfor(L- 

Vide  «  Examination  Guides." 
Broom  and  Hadley's  Commentaries  on  the 
Laws  of  England.— By  HERBERT  BROOM,  LL.D.,  of 
the  Inner  Temple,  Barrister-at-Law ;  and  EDWARD  A«  HAD- 
LET,  M.A.,  of  Lincoln's  Tnn,  Banister-at-Law ;  late  Felknr  of 
Trinity ColL, Cambridge.    4 Tola.    Svo.    1869.   {PMMedaiiLZL 

nh  \l  u 

Ndthlog  that  ooold  be  done  to  make  the  vork  neeftil  and  handy  has  been  M 
nndone. '*—£.«»  /onriMl. 

COMMERCIAL  LAW.— Goirand*s  French  Code  of  Com- 
merce and  most  usual  Commercial  La>v& 
With  a  Theoretical  and  Practical  Commentaryi  and  a  Compendiia 
of  the  judioial  organization  and  of  the  oourse  of  procednre  before 
the  Tribunals  of  Commerce;  together  witii  the  text  of  tbe  law; 
the  most  reoent  decisions  of  the  Courts,  and  a  gloassrr  of  PVeacb 
judicial  terms.  By  LEOPOLD  GOIRAND,  licenoi^  en  droit 
In  1  vol.  (850  pp.).    Demy  8to.    1880.  2^  2s. 

Levi.—  Vide  **  International  Law." 

COMMON  LAW.— Archbold's  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  in  Actions, 
etc.,  in  which  they  have  a  common  jurisdic- 
tion.—Thirteenth  Edition.  By  SAMUEL  PRENTICE,  Esq., 
one  of  Her  Majesty's  CounseL    2  vols.    Demy  8to.     1879.    8/.  U 

Ball's  Short  Digest  of  the  Common  La-w;  beanc 

the  Principles  of  Torts  and  Contracts.  Chiefly  founded  upon  tbt 
works  of  Addison,  with  lUattratiTe  Casei^  for  the  use  of  StudentiL 
By  W.  EDMUND  BALL,  LL.B.,  late  "Holt  SchoUr  **  of  Grays 
Inn,BarriBter-at-LawandMi^and,Circuit.    DemySvo.    188a    Ici 

'<  The  principles  of  the  Vkv^  are  very  dttiHy  and  concisely  stated,  and,  as  far  as  .. 
hAve  been  able  to  test  them,  the  illiiatrated  cases  appear  to  hare  been  weU  cbicca. 
Mr.  Ball  has  produced  a  book  which  deserves  to  become  popular  among  thoac  f ' 
whom  it  is  intended."— low  JomtttUj  June  5, 1S80. 

"  Likely  to  become  a  favoiurite  with  law  students  in  both  branches  of  the  nnfeai?- 
.    .   The  book  is  clearly  written,  well  arranged,  well  printed,  and  wdl  indexed 

Chitty.—Ftefe  "Forms."  Foulkes.— Fiifo  "Action.'' 

Fisher.— 7ufc  «*  Digests."       Prentice.— FiWe  "AcCiao. 

Shirley.— Fide  "Leading  Cases." 

Smith's  Manual  of  Common  La-w.— ForPractftloBeB 
and  Students.  A  Manual  of  Common  Law,  oompriaing  the  fondi- 
mental  principles  and  the  points  most  usually  occmnng  in  dsflr 
life  and  practice.  By  JOSIAH  W.  SMITH,  KOL,  Q.C. 
Ninth  Edition.    12ma     1S80.    .  lU 

COMMONS  AND  INCLOSURES— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces, 
including  Public  Parks  and  Recreation  Grounds,  with  yarioos  oficik 
documents  ;  precedents  of  by-laws  and  regulations.  The  Statutes  b 
fuU  and  brief  notes  of  leading  cases.  By  GEORGE  F.  CHA^; 
BERS,  of  the  Inner  Temple,  Eac^,  Bairister-ai^Law.  Impcria 
8ra    1877.  U^ 

Cooke  on  In  closures.— With  Forms  as  sottied  by  tb 
Indosure  Commissioners.  By  G.  WINGROVE  COOKi;  Itq. 
Barrister4kt-Law.    Fourth  Edition.     12mo.    1864.  I<i 

iUtimndardLawVorkiitrtktptmSiodttwlawcafamdaikerhminft 
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COMPAMY  LAW.-— Finlaaon's  Report  of  the  Case  of 
T>/vycross  v.  Grant.    8va    1877.  No,  2».  6<i, 

Palmer.— Fick  "Conveyancing." 

Palmer's  Shareholders*  and  Directors'  Com- 
panion.— ^A  Manual  of  every-day  Law  and  Practice  for  Pro- 
motcrs,  Shareholders,  Directors,  Secretaries,  Creditors  and  Solidtors 
of  Companies,  nnder  the  Companies'  Acts,  1862,  1867,  and  1877. 
Second  Edition.  By  FRANCIS  B.  PALMEB,  Esq.,  Barrister-at- 
Law,  Author  of  *' Company  Precedents."    12mo.    1880.    Net^^t^^d* 

Th rin g.— Vidt  "  Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises.   Intended  for  the  Use  of  Studentsi    By  W.  M  0.    Post 

8vo.    1878.  6«.  6(2. 

"An  acqoalBtance  with  Fearne  is  iodiqpensaUe  to  a  stiideiit  who  dealree  to  be 
thoroughly  groandod  in  the  common  law  relating  to  reifl  property.  Suck  atudent  will 
find  a  permal  of  this  epitome  of  great  Talue  to  him."— loiv  Journal, 

CONSTITUTIONAL  LAW.-Bo^wyer's  Commentaries  on 
^e  Constitutional  L.aw  of  England.— By  Sir 
GEO.  BOWYEB)  D.C.L.  Second  Edition.  Boyal  8Ta  1846.  12.  2«. 

Haynes.— Ffcfe  "  Leading  Cases." 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 

the  Law  of  Contracts.    By  C.  O.  ADDISON,  Era.,  Author  of 

the**  Law  of  Torts."    Seventh  Edition.    By  L.  W.  CAvE,  Esq.,  one 

of   Her   Majesty's   Connse!,  Becorder   of  Lincoln.    Boyal   Svo. 

1876.  U  18s. 

**  At  prcaent  this  Is  by  ter  the  beat  book  upon  the  Law  of  Ooatnot  powesied  by  the 
Profeari,on,  and  it  is  a  thoronghly  practioal  book."— Xow  Tima, 

Bali.— T^u2e  "Common  Law." 

Leake  on  Contracts. — An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  '*  The  Elements  of  the  Law  of 
Contracts'*).  By  STEPHEN  MARTIN  LEAKE,  Baniste^-at. 
Law.    1  ToL    Demy  Sra    1878.  \U  18f. 

Pollock's   Principles   of   Contract   at  Law  and   in 

Equity  ;  being  a  Treatise  on  the  General  Principles  relating  to  the 

Validity  of  Agreements,  with  a  special  view  to  the  comparison  of 

Law  and  Eqaity,  and  with  references  to  the  Indian  Contract  Act, 

and  occasionally  to  American  and  Foreiffn  Law.    Second  Edition. 

By  FKEDERICK  POLLOCK,  of  Lincoln's  Inn,  Esq.,  Bairister-at- 

Law.    Demy  8vo.    1878.  12.  Qt. 

Cbs  Xiord  Chief  Justice  in  his  Judffmsat  m  MUropcitian  Ra&waif  Obmpaay  v.  Broa^ 
dm  and  others,  eald.  **The  Iaw  1b  weU  put  by  Xr.  nredertok  Pollock  in  his 
very  able  and  learned  work  on  Oontraots."— 3V  Ihnet, 
**  JTor  the  purpoMs  of  the  student  there  is  no  book  eqnal  to  ICr.  PoUoek's."--?^ 

'•  He  bM  SQCceeded  hi  vriUng  a  book  on  Contrsots  which  the  wotkiag  Uiwrer  wffl  find 
•s  usefU  for  reference  u  sny  of  Its  pradeoeason,  end  which  at  the  same  time  will  fdre 
the  undent  what  he  wiU  seek  for  In  tma  ebewhere,  a  complete  ratioMlt  of  the  law,  *— 
X<No  JffWiffiff  and  Rnitw. 

*'  We  see  nothing  to  qnalif  7  hi  the  praise  we  bettowed  on  the  flnt  edition.  The  chapters 
on  nnlawlul  and  JopiMtlble  agreemenU  are  models  of  fall  and  clear  imtaamV—SoUeUon^ 
fynunuU.  ___ 

Smith's  Lavv  of  Contracts.— By  the  late  J.  W.SMITH, 
Esq.,  Author  of  '*  Leading  Cases,"  ke.  Seventh  Edition.  By 
\TOCENT  T.  THOMPSON,  Esq.,  B««rister*t-Law.    Demy  8vo. 

1878.  ^_    1^}«. 

«  We  know  of  few  hooka  eqnally  likely  to  beneat  the  stndent,  or  marked  by  snch  dis- 

llngiilshed  qnalitiee  oi  Inddltj,  order,  and  aocunMgr  ss  the  wmrk  beton  as.'*— nSoUeaon* 

Jtonnia/,  December  28, 1878. 

•^*  MitandatdLtm  WorhmthplinSiodetinl^ma^ and  other  hmdin§s. 
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CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  indading  Prooeedis^ 
preUminazy  and  sabsequent  to  Convicttona,  and  the  reipaMaWity 
of  convicting  Magistratea  and  their  Offioen,  with  Forma.  ShA 
Edition.  By  W.  H.  MAONAMAKA,  Esq.,  Barriater-afe-Lav. 
Demy  8vo.    1879.  U.  U 

Stone.— FM2e  "  Petty  Searions.*' 

Tern  pier. — Vide  "Smnmaxy  Convictiona." 

Wig  ram.— Vide  "  Justice  of  the  Peace." 

CONVEYANCINQ.-Dart.— Fftde  <<  Yendora  and  Porchaaera.** 

Greenwood's  Manual  of  Conveyancing. — A  Mama] 
of  the  Practice  of  Conyeyanoing,  ahowin^  the  preaeot  Fnetiet 
relating  to  the  daily  routine  of  Conyeyancing  in  Solidton'  Offiotf. 
To  which  are  added  Concise  Common  Forma .  and  IVeoednta  b 
Conveyancing ;  Conditiona  of  Sale,  Conveyanoea,  and  all  otbs 
AaBurances  in  constant  use.  Fifth  Edition.  By  H.  N.  CAP£L 
B.A.,  LL.B.,  Solicitor.    Demy  8va    1877.  15i. 

A  caretol  study  of  then  pages  woold  probably  ana  a  diligeot  derk  with  at  mtA 
naeftil  knowledge  as  he  might  olherwiae  take  yean  of  desnlUny  qnnstirniing  and<Aserfis| 
to  aoQniie."— ^fettoTf*  JommaL 

Ihe  yonng  solicitor  will  find  this  work  almost  invaloable,  wbfle  the  members  of  tl« 
higher  teaaoh  of  the  profession  may  refer  to  it  with  adrantiige.  We  hsv*  doc  meC  wia 
any  book  that  (krnishoa  so  simple  a  guide  to  the  management  of  bosinaas  cntrssted  a 
articled  olerku** 

Haynes.— Fttitf  «  Leading  Cases.*' 

Martin's  Student's  Conveyancer.— A  liamial  on  tlie 
Prindplea  of  Modem  Conveyancing,  illustrated  and  enforced  by  » 
Collection  of  Precedents,  accompanied  by  detailed  Bemarka.  Part  I 
Purchase  Deeds.    By  THOMAS  FBEDERIC  MA  BTIK,  SdKdttc 

Demy8vo.    1877.  S€.U 

"  Should  be  placed  In  the  hands  of  evexj  stadent" 

Palmer's  Company  Precedents.— Canyeymacfaig  aad 
other  Forma  and  Precedenta  reUting  to  Companiea'  inoorpotated 
under  the'Companies*  Acts,  1862  and  1867.  Arranged  as  follovs  :— 
Afpreements,  Memoranda  of  Association,  Articles  of  AsBociatkcv 
Resolutions,  Notices,  Certificates,  Provisional  Orden  off  Board  <i 
Trade,  Deb^tures,  Reconstruction,  Amalgamation,  Petitiona,  Ordeit. 
With  Copious  Notea.  By  FRANCIS  BEAUFORT  PAUkCEB.  c' 
the  Inner  Temple,  Esq,  Barrister-At-Law.  Demy  8va  1877.  U  U^ 

'*  Ihere  had  never,  to  onr  knowledge,  been  any  attempt  to  etdlect  aid  edit  a  boiyi' 
Forma  and  Precedenta  ezdnslvely  relating  to  the  formation,  working  and  windings  «< 
companies.  Thia  task  Mr.  Palmer  bas  taken  in  hand,  and  we  are  glad  to  say  with  md 
sncoesa  ....  The  information  contained  in  the  650  pages  of  the  vohuno  bradend 
eaaily  accessible  by  a  good  and  ftill  index.  The  aothor  has  evidently  not  be^  spsriv<^ 
labonr,  and  the  ftnits  of  his  exertions  are  now  before  the  legsl  profcanion  in  a  work  of  (i»< 
practical  ntillty."— £.a«e  Magatint. 

**  To  those  concerned  in  getting  up  ocmipaalee,  the  aaalsianee  gtvea  by  Mr.  lata* 
mast  be  very  vslnaUe,  because  he  does  not  confine  himaclf  to  bare  precedenta,  hoc  ^ 
intelligent  and  lesriivd  commentary  lights  np,  si  it  were,  each  step  that  he  takea  1^ 
▼olimaebefbreus  it  not,  tlierefore  a  book  of  precedents  merely,  bat»  in  a  greater  er  ka 
degree,  a  treatise  on  certain  portions  of  the  Oompanies'  Acts  of  1S69  sad  1807.  Tkeie  sm 
elaborate  index,  and  the  work  ia  one  which  moat  commend  itaelf  to  the  profiai^>a  '" 

"The  preeedents  are  aa  a  mle  ezeeedingly  well  drafted,  and  adapted  to  oompBBlair 

>lmost  every  conceivable  object    Bo  eq^edally  are  the  forms  of  mcmeianda  aad  sxlidB 

'  association ;  and  these  will  be  foond  extremely  serviceable  to  the  coaveyaaocr.  .  . 

1  the  notea  have  been  elaborated  with  a  thoronghly   aefentifie  kaowledga  cf  ttt 

iidples  of  company  law.  as  well  aa  with  oopiooi  references  to  the  eases  anbstaatt  **T 

pmciplea.  .    .    .    We  veolnre  to  prediet  that  his  notes  will  he  foond  of  grsaftittbr 

-aiding  opinions  on  many  complicated  qatstkma  of  Jaw  aad  practice. '*<-r 
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CONVEYANCINQ.-Cb^wiui*!. 

Prideaux's  Precedents  in  Conveyancing.— With 

DisBertatioxu    on    its  Law  and  Pracdce.      NinUi  Edition.      By 

FREDERICK  PRIDEAXJX,  late  Prof esBor  of  th«  Law  of  Real  and 

Personal  Property  to  the  Luu  of  Conrt,  and  JOHN  WHITCOMIi<\ 

E8qr8.,BarriBter8-at-Law.     2  voIb.    Royal  8vo.     1879.  3L\0s. 

"  Wehavo  been  alwavs  aocufltx>med  to  view  'Prideauz'  as  the  most  naeful  w>rk 

out  on  conveyanclngr.    It  combinefl  oonciBeneas  and  deamen  in  its  precddenta 

with  aptness  And  oomprehenslveneas  in  its  dissertations  and  notes,  to  a  degree  superior 

to  that  of  any  other  work  of  its  kind."— Xaie  Journal,  February  8,  1879. 

'*  PridMoz  has  become  aa  Indispennable  part  of  the  OeoTeyanoer's  library.  .... 
The  new  edition  has  been  edited  with  a  care  and  aecnracjr  of  which  we  can  hardW  ^pe  ik 

too  highly The  care  and  completeurai  with  which  the  dlsiertatfon  hs 

been  rcTiied  leaves  as  hardly  any  room  for  criiieism." — SoUciton'  Jommai. 

"  The  Tdames  are  now  somethiog  more  than  a  mere  collection  of  precedents ;  th^y 
contain  most  yaJnable  dls8«>rtations  on  the  law  and  practice  with  reference  to  cooTeTancitg. 
These  dlnartations  are  followed  by  the  precedents  on  each  subject  dealt  with,  and  are  in 
themseiTM  condensed  treatises,  embodying  all  the  latest  case  and  statote  law."— low  Times, 

COPYRIGHT.-Phillips'  Law  of  Copyright  in  Works  of 
Literature  and  Art,  and  in  the  Application  of  Designs.  With 
the  Statutes  relating  thereto.  By  C.  P.  PHILLIPS,  Esq.,  Bar- 
nster-at-Law.    Syo.     1868.  12ff. 

CORONERS.— J ervis  on  the  OfTice  and  Duties  of 
Coroners. — ^With  Forms  and  Precedents.  Fourth  Edition.  By 
R.E.M£LSH£IMER,Esq.,Barri8terat-Law.  PostSvo.  1880.  12^. 

COSTS. — Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  and  HORACE  DAYET,  M. A.,  one 
of  Her  Majesty's  CounseL  With  an  Appendix,  containing  Forms 
and  Plrecedents  of  Bills  of  Costs.    8vo.     1865.  12.  U. 

Scott's    Costs    in   the    High    Court   of    Justice 
and  other  Courts.    Fourth  Edition.    By  JOHN  SCOTT 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.     Demy  8vo.     1880.  IZ.  6a. 
**  Mr.  Scott's  introducttiry  notes  are  very  useful,  and  the  work  in  now  a  compendiuTr. 

on  the  law  and  practice  rcgaidinff  costs,  as  well  as  a  book  of  precedents." — Late  Tim^t. 
"This  new  edition  of  Mr.  ^kx)tts  well-known  wcrk  embudiea  the  chanjrcs  effected 

t«ince  the  Judicature  Acts,  and,  so  far  as  we  have  examined  it,  api^ears  to  oo  accuiato 

aud  complete." — SoUcitora'  Journal. 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the   Bankruptcy  Act,   1869.    Koyal  12mo 

1878.  nH  3s. 
Sumnierhays    and    Toogood's    Precedents    of 

Bills  of  Costs  in  the  Chancery,  Queen's 
Bench.  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
Justice,  in Gonveyandnff,  Bankraptcy,  the  Crown  Office,  Lunacy, 
Arbitration  under  the  Lands  Clauses  Consolidation  Act,  the  Mayor's 
Court,  London ;  the  County  Courts,  the  Privy  Council,  and  on 
Passing  Besiduary  and  Succession  Accounts  ;  wiUi  Scales  of  Allow* 
anoea  and  Court  Fees,  the  Law  Society's  Scale  of  Commission  in 
Conveyancing  ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  Wm.  FRANK  SUMMEBHAYS,  Solicitor,  ami 
THORNTON  TOOGOOD.    Third  Edition,  Eolaiged.    Royal  8vo. 

1879.  IL  1*. 
*'Tn  the  volume  before  na  we  hare  a  very  complete  manual  of  taxation.    The  work  Is 

beautlfally  printed    and  arranged ,  and  tach  item  catchea  the  eye  Inataatb-.**— iaw 
JoumaL 

Webster's      Parliamentary    Costs.— Private   BiUp, 

Election  Petitions,   Appeals,    House  of  Lords.     By  EDWARD 

WEBSTER,  Esq.,  of  tho  Taxing  and  Examiners'  Office.     Third 

Edition.     Poet  8vo.    1867.  20«. 

%"*  All  iiandard  Law  WorluanJeefptin  Stodt,  in  law  calf  and  other  hindings, 
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COUNTY  COURTS-— Pitt-Lewis'  County  Court  Prac- 
tice. — ^A  Complete  Praotiee  of  the  CoiutyCovrts^  indndiiig  Ada* 
rait  J  and  Banfaraptcy,  embodying  the  Acts,  Roles,  Forma  and  Ccti. 
with  Additional  Forms  and  a  Full  Index.  By  G.  PITT-I«EWIS, 
of  the  Middle  Temple  and  Western  Circuit,  ISsq.,  Bairister-at-Iav, 
sometime  Holder  of  the  Studentship  of  Uie  Four  Inns  of  C<NBt» 
assisted  by  H.  A.  DE  COLTAR,  of  the  Middle  Temple^  £«h 
Bvnster-at-Ijaw.    In  2  vols.  (2028  pp.).    DemySvo.    1880.    2L2t. 

Sold  Beparatky, 

VoL  L  History,  Constitation,  and  Jnrisdietion  (inclnding  PibhiCJtkc 
and  Mandamus),  Practice  in  all  ordinary  Actions  (including  ActiooB  vsdff 
the  Bills  of  Exchange  Acts,  in  Ejectment,  in  Remitted  ActionB»  aad  a 
Replevin),  and  on  Appealp,  with  Appendices,  Index,  &c.    (1184  pp»\,    8'>l 

Vol.  II.  Practice  in  Admiralty,  Ptobate,  Bankruptcy,  and  under  Specal 
Statutes,  with  Appendices,  Index,  &c     (1004  pp.)  Sk 

"  It  is  Tery  clearly  written,  and  is  always  praotieaL  ...  la  lik*)? 
to  bseome  the  standard  County  Conrt  praetiee.*' — SolicUort'  JomymL 

"  One  of  the  best  booki  of  praetice  whieli  if  to  be  found  in  oir  Ispl 
literatnre." — Law  Times. 

"Wo  have  rarely  met  witk  a  work  diaplnying  man  koBMt  isdntiy 
on  the  part  of  the  author  than  the  one  boftnro  ni." — Law  JowmaL 

**  Mr.  Pitt-Lewis  has,  in  fact,  aimed— and  we  are  glad  to  any  amccsa 
fully— at  providing  for  the  County  Courts  praetiticnior  what '  Chitty  i 
Archbold'  and  *  Daniell's  Chancery  Praetioe'  have  long  booa  to  pract: 
tionors  in  the  High  Court"— Zaw  Moffazine, 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutea,  Preoedents  of 
Indictments,  Ac.,  and  the  Evidence  necessary  to  suppuii  them 
Nineteenth  Edition,  including  the  Practice  in  Criminal  fkvoeedix:^ 
by  Indictment  By  WILLIAM  BRUCE,  Esq.,  Barxirter-at-Lsv. 
and  Stipendiary  Magistrate  for  the  Borough  of  Leeds,  Boyal  Itmr. 
1878.  U  lU  U 

Greaves'  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  A  28  Vict.— Viii 
Notes,  Observations,  and  Fonns  for  Summaiy  IVoeeediag^  £t 
CHARLES  SPRENGEL  GREAVES,  Esq.,  one  of  HerMajoC?  > 

Counsel.    Second  Edition.     Post  8vo.     1862.  1^ 

Haynes.— Fide  "  Leading  Cases." 

Roscoe's    Digest    of  the    Lainr   of  £videnc«  in 

Criminal  Cases.— Ninth  Edition.    By  HORACE  SMITH, 
Esq.,  Barrister-at-Law.  Royal  12mo.   1878.  Ulli6^ 

Russeirs  Treatise  on  Crimes  and  Misdemea- 

nors.— Fifth  Edition.    By  SAMUEL  PRENTICE,  Esq.,  w  d 

Her  Majesty's  Counsel    8  vols.    Royal  8ya      1877.      RlScS^ 

**  Wbst  better  Digest  of  Criminsl  Law  eoald  we  poMibly  bone  far  fhaa  *XaieJ  «- 

erimeeT '  "'Sir  Jamta  FU^famtt  OepkeiCi  JSpmek  m  OtdHkalkm. 

*»  No  more  truetwortby  nothorlty,  or  more  ezhsuttTe  espoaltor  than  *  RusmH'  at "» 
eonsalied."— low  Maffotim  and  Revkw. 

*'  Alterstfons  hsTe  been  made  In  the  amLOfement  oi  tbe  voi^  whl^  wttbeal  talv1«^ 
with  the  genera!  plan  are  lafflclent  to  ihow  that  great  eare  and  tboajtat  kave  ^^ 

bettowed we  are  amased  at  the  pettenoe,  indastry  and  akill  which  are  MMrr 

in  the  oolleotloo  and  arraagemeat  of  all  this  aiaa  of  leamlag.'*— The  nm». 

Shirley's  Sketch  of  the  Criminal  Law.— Br  V- 
SHIRLEY  SHIRLEY,  M.A.,  Esq.,  Barrister-at-Law,  AntW  i 
"  Leading  Cases  made  Easy,"  aedsted  by  C.  M.  ATKINSON,  Hi* 
Esq.,  Barrister-at-Law.    DemySvo.     1880.  7i.(i 


119,  CHANCERY  LANE,  LONDON,  W.C.  11 

CROSSED  CHEQUES  ACT— Cavanagh.— Fttfe  "Money  Securi- 
ties." 
Walker.— r««  "Banking." 

DECREES Seton.— Fide  "  Equity." 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law 
Directory  for  1880. — ^For  the  use  of  the  Legal  Profession, 
Public  Companies,  Justices,  Merchants,  Estate  Agent^  Auctioneers, 
&C.,  ftc.  Edited  by  JOHN  THOMPSON,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law;  and  contains  a  Digest  of  Kecent  Cases  on 
Costs ;  Monthly  Diaiy  of  County,  Local  Government,  and  Parish 
Business;  Oaths  in  Supreme  Court;  Summazy  of  Legislation  of 
1878;  Alphabetical  Index  to  the  Practical  Statutes;  a  Copious 
Table  of  Stamp  Duties;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables;  Probate,  Legacy  and  Succession  Duties ; 
and  a  yariety  of  matters  of  practical  utility.  PuBLisaXD  AxnruALLT. 
Thirty-fourth  Issue. 
The  work  also  contains  the  most  complete  List  published  of  Town  and 

CountiT  Solicitors,  with  date  of  admission  and  appointments,  and  is  Issued 

in  tiie  following  forms,  octavo  sixe,  strongly  bound  in  doth : —  f.    d, 

1.  Two  days  on  a  page,  plain 5    0 

2.  The  above,  ihtsslkaved  for  Attekdahobb         .        ..70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  oolumnii      5    6 

4.  The  above,  ikteblbavxd  for  Attkiidahobb  .        •        .        .80 

5.  Whole  page  for  each  day,  plain 7    8 

6.  The  above,  intebleavxd  for  Atrndahobb         .        .        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

colomns 8    6 

8.  The  above,  intieblkav]£D  for  ATTKMDAHOEa         .        .        .    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without   money 

columns  ..  •••.•••50 

The  Diary  contains  memoranda  of  Legal  Btuineu  throughout  tAe  Year, 

**  An  oxoellent  work."—  The  Tima, 

**  A  pnbUcsUon  which  has  long  ago  ■ecnred  to  itself  the  btvoor  of  the  profession,  and 
whldi,  as  heretofore,  jostiflea  bj  ita  contents  the  title  aaaumed  by  If—law  Journal. 

**  Contains  all  the  Information  wbich  ooold  be  looked  lor  in  auch  a  woik,  and  drives  It 
fn  a  most  convenient  form  and  very  completely.  We  may  onhosltatingly  reoommend  the 
woilk  to  our  Teadtn.**'—8olieUonr  JonrnoL 

*'  The  *  Lawyer's  Oompanion  and  Diary '  is  a  book  that  ooffht  to  be  In  the  peaseasion  of 
CTery  lawyer,  and  of  every  man  of  bnsineaB." 

** The 'Lawyer's Companion'  is,  indeed,  what  It  is  called,  for  it  combines  everything 
rf  otdred  for  reference  in  the  lawyer's  office.* — Law  Tlme$. 

"  It  la  a  book  without  which  no  lawyer's  library  or  office  can  be  complete."— /rirA 
Lav  Tinui. 

**  This  work  has  attained  to  a  completeness  which  Is  beyond  all  praise."— J/omin^ 

UlCTIONARY.— Wharton's  Law  Lexicon.— A  Dictionary  of 
Jurisprudence,  explsdning  the  Technical  Words  and  Phrasea  employed 
in  the  several  Departments  of  English  Law ;  including  the  variotia 
Legal  Terms  used  in  Commercial  Transactknus.  Together  with  an 
Explanatory  as  well  as  Literal  Tl*anslation  of  the  Latin  Maxima 
contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Acts,  by  J.  SHIRESS  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.    1876.  2L  2f. 

**As  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  editloa  of 
*  Whsrton's  Law  Lexicon '  which  Mr.  Shiresa  will  has  prodneed,  mnat  supersede  all  former 
i  «u«s  of  that  weU-kaown  work.'*— Zaw  Maaasine  tt$td  Btwieto, 

**  No  law  library  is  complete  witbont  a  law  dictionary  or  law  lexioon.    To  (be  praetl. 

rloner  it  is  always  useful  to  have  at  hand  a  book  where,  in  a  small  compssa,  he  can  find 

a?  •explanation  of  terms  of  infrequent  occnrrence,  or  obtain  a  reforence  to  statutes  on 

mo»t  sabjects,  or  to  books  wherein  particular  subjects  are  i reateci  of  at  full  length.    To  the 

student  it  is  almost  indispensable.' —Zaw  Timm. 

V  AUit«mdafdLtn9Wm'1u0irehqrtinS$o^it%lawca^eaid€4htir 
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DIGESTS Bedford.— FtVie  «  Ezaminatioii  GuidM." 

Chambers'— Fwfe  «  Public  HefJih," 

Chitty*S  Equity  I  ndex.— Ohitty^s  Index  to  all  the  Repotted 
GaBea,  and  Statai^  in  or  relating  to  the  Principles,  Fleadine,  aad 
Practice  of  Equity  and  Bankruptcy,  in  the  several  Co>irta  of  Sqnity 
in  England  and  Ireland,  the  Pnvy  Council,  and  the  House  of  Lords, 
from  the  earliest  period.  Third  Edition.  By  J.  MACArXAT. 
Esq.,  Barrister-at-Law.    4  vols.    Royal  8to.     1858.  IIH 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Privy  Council,  and  in  tlv 
Courts  of  Common  Law,  Divorce,  Probate,  Admiral^  and  Bttk- 
ruptcy,  from  Michaelmas  Term,  1756,  to  Hilary  Term,  1S70; 
with  References  to  the  Statutes  and  Rules  of  Court.  Foimded  cm 
the  Analytical  Digest  by  Harrison,  and  adapted  to  the  prese-t 
practice  of  the  Law.  By  R  A.  FISHER,  Esq.,  Judge  <^  tk 
County  Courts  of  Bristol  and  of  WcUs.  Five  large  volames,  roT«] 
8vo.    1870.     {PuUi$hed  at  121.  12*.)  Nh  ei'U 

Consolidated  Supplement  to  above,  duriog  the 
years  1870—1880.  By  T.  W.  CHITTY  and  J.  MEWS,  Biqrs, 
Barristers-at-Law.    2  vols.    Royal  8 vo.    18S0.  MU. 

{Continued  AnntuUly.) 
*  *  Mr.  Usher's  Digest  Is  a  wonderful  work.     It  is  a  mimde  of  hoinsa  iadas^."' jfr 
Jvftiet  IFUlMi 

"  I  tbink  it  woald  be  very  difflcolt  to  improva  upon  Mr.  Flshet^a  'CoaiBaD  Ij« 
Digest.'  "^Sit  Jama  FU»Jams$  ISaphm,  en  QKU0eati»n. 

Leake.— 7««  "Real  Property"  and  ••  Contracts." 
Notanda  Digest  in  Law,  Equity,  Bankruptcy. 
Admiralty,  Divorce,  and  Probate  Cases.— Iv 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,   and  HAREV 
GREENWOOD,  of  Lincohi's  Inn,  Esqrs.,  Barristers^it-Law.    Th- 
NoTAKDA  Digest,  from  the    commencement,  October,    186S,  t- 
December,  1876.    In  2  volumes,  half-bound. 
Ditto,  Third  Series,  1873  to  1876  inclusive,  half-bound.  iVe<,  12.  lU  di 
Ditto,  Fourth  Series,  for  the  years  1877, 1878,  and  1879,  with  Indei. 

£ock,  fut,  i;.  Is, 
Ditto,  ditto,  for  1880,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Crrj 
for  insertion  in  Text-Books  (without  Index).    Annual  Siibacripti>«. 
payable  in  advance.  A^  2Ii 

*^*  The  numbers  are  issued  regularly  every  altenaate  mostb. 
Each  number  will  contain  a  concise  analysis  of  every  caae  reportcc 
in  the  Law  Reports,  Lava  JoumcUf  WttMy  Reporter,  Law  Timee^  a» 
the  Jruh  Law  Reports,  up  to  and  including  the  cases  contained  in  tiK 
parts  for  the  current  month,  with  references  to  Text-books,  SlatsU^ 
and  the  Law  Eeports  Consolidated  Digest.  An  alphjlbizku 
INDEX  of  the  subjects  contained  in  xaoh  humbbb  will  form  a  or* 
feature  in  this  series 
Pollock.— Fide  "  Partnership." 

Roscoe'S.— Fide  «  Crimmal  Law  "  and  «  Nisi  Priua.'* 

DISCOVERY.— Hare's  Treatise   on   the   Discovery  of 

Evidence.— Second  Edition.    Adapted  to  the  Procedure  ia  tfe 

High  Court  of  Justice,  with  Addenda,  containing  all  the  Reposteii 

Cases  to  the  end  of  1876.    By  SHERLOCK  HARE,  BamstcMi' 

Law.    Po8t8vo.    1877.  li 

*•  The  book  is  a  useM  contribatiou  to  our  text-books  on  praoUce.**— anWrtfar^  Jotnm, 

*'  We  bare  read  lUs  work  with  conoiderable  atteatioo  aa4  interest,  and  ve  on  tpak  s 

enas  of  oordi«l  praise  of  the  manaer  in  which  the  new  procednre  has  been  worked  c> 

be  old  material.     .    .    .    AU  the  sections  and  orders  of  the  new  legislaUoo  are  rHartl 

)  in  the  text,  a  sTUopsis  of  recent  cases  is  given,  and  a  good  index  ooafMss  tir 

ilome." — Lam  Timet, 

Seton.— Fufo  "Equity." 

,*  M itandard Law  Work$ar€ heptin Stods^inlawcaffattdcdktrUnHf^ 
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DISTRICT    REQISTRIES-Archibald.— Ffde  "Judges*  Chambew 
PMK^ce." 

DIVORCE,— Bro^wne's    Treatise    on    the    Principles 

and  Practice  of  the   Court  for  Divorce  and 

Matrimonial  Causes:— With  the  Statutes,  Bules.  Fees 

and    Forms   relatixig   thereto.     Fourth   Edition.    By   6E0B6E 

BBOWNE,  Esq..  B.A.,  of  the  Inner  Temple,  Barrister-at-Law, 

Beoorder  of  Ludlow.    Demy  8vo.     1880.  IL  it. 

**  The  book  ia  a  clear,  practical,  and,  ao  far  as  we  have  been  able  to  test  it,  accurate 

expoeitlon  of  divorce  law  and  procedure." — St^veiUn^  Journal. 

Haynes.—  Vide  "  Leading  Gases." 

DOM ICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 
of  the  Law  of  England,  stated  in  the  form  of 
Rules.— By  A.  V .  DICEY,  B.C.L.,  Bairister-at-Law.  Author 
of  "  Bules  for  the  Selection  of  Parties  to  an  Action."    Demy  8yo 

1879.  18« 
"  The  practitioner  will  find  the  book  a  thoroughly  exact  and  trustworthy  summary 

of  the  present  state  of  the  law."~3^  aptckUor. 

Phillimore's(SirR.)L,awof  Domicil.— 870.1847.    9f. 

DUTCH  LAW.— Vanderlinden's  Institutes  of  the  Laws 
of  Holland.— 8yo.    1828.  1^  18«. 

EASEMENTS.— Goddard's  Treatise  on  the  La^w  of 
Easements.— By  JOHN  LEYBOUBN  OODDABD,  Esq., 
Barrister-at-Law.    Second  Edition.    Dem^  8yo.    1877.  16«. 

'*  The  book  is  inTaluable  :  where  the  cases  are  silent  the  aathor  has  taken  pains  to 
asoertaln  what  the  law  wonld  be  if  brought  into  question."— X<m  JtmrnoL 

'*  Nowhere  has  the  subject  been  treated  so  exbausti?elj,  and,  we  may  add,  so  sctentifl- 
oally,  as  by  Ur.  Ooddsrd.  We  recommend  it  to  the  most  earefnl  study  of  the  law  student 
as  wen  as  to  the  library  of  the  practitioner."— lots  Tbna. 

Innes'  Digest  of  the  English  Law  of  Easements. 
—Second  Edition.  By  Mr.  Justioe  INNES,  one  of  the  Judges  of 
Her  Majesty's  High  Court  of  Judicature,  Madras.    Grown  8vo. 

1880.  i$, 

ECCLESIASTICAL.— Phillimore's  (Sir  R.)  Ecclesiastical 
Law.— The  Ecclesiastical  Law  of  the  Church  of  England.  With 
Supplement^  containing  the  Statutes  and  Dedsions  to  end  of  1875. 
By  Sib  BOBEBT  PHILUMOBE,  D.C.L.,  Official  Principal  of 
the  Arches  Court  of  Canterbury ;  Member  of  Her  Majesty's  Most 
Honourable  Privy  Council.  2  vols.  8vo.  1878-76.  81.  7«.  M, 
*«*  The  Supplement  may  be  had  separately,  price  4f.  6d.,  sewed. 

ELECTIONS — Bro^vne  (G.  Lathom.)— Ff(2e'<Begistration." 

FitzGerald.— FiA;  "Ballot." 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  including  Petitions  and  Muni- 
cipal Elections  and  Begistration.  With  an  Appendix  of  Statutes 
and  Eorms.  By  JOHN  COBBIE  CABTEB,  of  the  Inner  Temple, 
Esq.,  and  Midland  Circuit,  Barxisteivat-Law.    12mo.  1880.     1^  12«. 

"  Petition  has  been  added,  setting  forth  the  procedure  and  the  decisions  on  that 
subject ;  and  the  statutes  passed  since  the  last  edition  are  explained  down  to  the 
Pariiomeutary  elections  and  Corrupt  Practices  Act  (1880X"— 7%< TVdm*. 

"  We  have  no  hesitation  in  commending  the  book  to  our  readers  as  a  usefol  and 
adequate  treatise  upon  election  law."— Ao/ieilor«'  JmumcU. 

"A  book  of  long  standing  and  for  information  on  the  common  law  of  elections,  of 
which  it  contains  a  mine  of  extracts  from  and  references  to  the  older  withcnrities, 
will  always  be  resorted  to." — Law  Journal. 

ENGLAND,  LAWS  OF,— Bowyer.— Ftde  "Constitutional  Law." 
Broom  and  Hadley. — Fide  "  Commentaries." 

**  AU  gUtndard  Law  Works  are  kepi  in  SU)dc,  in  law  calf  and  otKer  bindinoe, 

A   i 
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EQUITY,  tmd  Vide  CHANCERY. 

Seton'8  Forms  ot  Decrees.  Judgments,  nnd 
Orders  in  the  High  Court  of  Justice  and  Courts 
ot  Appeal,  having  especial  referonoe  to  the  Ghaoooy  DivkkB, 
with  Practical  Notes.  Foozih  EditioiL  By  B.  H.  LKACH,  Em^, 
Senior  Begistrar  of  the  Chancery  Divinon  ;  F.  O.  A.  WILLIAIIS, 
of  the  Inner  Temple,  Esq. ;  and  the  late  H.  W.  MAY,  Beq.;  n^ 
oeeded  by  JAMES  RAST^^ICK,  of  Lincoln's  Lm,  Eeq^  BairiMUn* 
at-Law.     2  voli.  in  8  parts.     Royal  8vo.     1877—79.  4L  lOi 

*^*  VoL  IL,  Parts  1  and  2,  may  be  had  separately,  to  *^iwnp^ 
sets,  price  each  1^.  10a 
"  Of  aU  the  edlttons  of  <  Seton '  this  is  the  best— AUeieoiy  JomrmtL 
"  We  can  hardly  speak  too  highly  of  the  industry  and  IntelUgvnos  whii^  ha^e  "htm 
bsstowMl  on  the  preparation  of  the  TxoU»."—SoUeitcrt^  JourtuU. 

**  Now  the  book  is  before  us  complete ;  and  we  advisedly  say  sssyhls,  beeaoK  J 
has  scarcely  ever  been  our  fortune  to  see  a  more  eompteU  law  book  than  tbia.  Kxtea- 
sive  in  sphere  and  exhaustive  in  treatise,  oomprehensiTe  in  matter,  yet  apposite  b 
details,  it  presents  aU  the  features  of  an  excellent  work  .  .  .  The  index,  exseui- 
ing  over  S78  pages,  is  a  model  of  comprehensiveness  and  accuracy. ** — Lam  Jiisisa' 

Smith's    Manual    of    Equity    Jurisprudence.- 

A  Manual  of  Eqmty  Jnrispmdence  for  Pnctitioners  and  Sl^Mkati 

founded  on  the  Works  of  Story,  Spenoe,  and  other  wxHem,  and  m 

more  than  a  thousand  subseqaent  easee,  comprising  the  FundaaHBta 

Prinoiples  and  the  points  of  Equity  usually  ooourcing  in  Gwiml 

Pncdoe.     By  JOSIAH  W.  SMITH,  B.CX.,  0.0.      Thirieeata 

Edition.    12mo.     1880.  12a  6d 

**Th«re  is  DO  disguising  the  truth ;  the  proper  mods  to  nse  this  book  is  to  lean  iis  Mtf 

by  bssit-*     LtWK  MoQOMiM  €Utd  Rtvititf, 

**  It  wiU  be  found  as  useful  to  the  praotitioner  as  to  the  stadent.*— BoHelt&rf  Jmumti 

EXAMINATION  QUIDES.— Bedford's  Guide  to  the  PrelJ^ 
minary  Examination  for  Solicitors. — ^Food 
Edition.  12ma  1874.  If^U. 

Bedford's    Preliminary.— Containing  the  QnestloBB  ae 
Answers  of   the   Preliminary  Examinations.      Edited  by   &  £ 
BEDFORD,  Solicitor  (No.  16,  May,  1871,  to  No.  48,   Jni^,  ir? 
{DiteonHnued)  Sewed^  nO^  ^mA,  U 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Quest ion^  on  English  and  Latin,  Gnmmar,  Geofiiph 
History,  French  Grammar,  and  Arithmetic,  with  tbe  Absm 
Second  Edition.  {In  ike  frm. 

Bedford's  Preliminary  Guide  to  Latin  Graic- 
mar.— 12mo.    1872.  Jlk^ 

Bedford's  Intermediate  Examination  Guide : 
Bookkeeping.— Second  Edition.  12mo.  1876.  AsI,2ik 

Bedford's  Intermediate. — Containing  the  Ttnnstfliw  » 
Answers  at  the  Intermediate  Examinations.  Edited  by  E  S 
BEDFOBD.  Nos.  1  (Hilary,  1869)  to  84  (Hilary,  1877).  ddw^ 
Noe.  85  (Easter,  1877)  to  48  (Trinity,  1879).    {DimxmUnuedl 

ls.€ndL> 
Bedford's  Student's  Guide  to  the  Seventh  £c 
tion  of  Stephen's  New  Commentaries  on  v- 
Laws  of  England.    Demy  8ya    1879. 
"  Here  is  a  book  which  willbe  of  the  greatest  serrioe  to  studenta     It  radnea  '• 
*  Commentates '  to  the  form  of  question  snd  answer    .    .    .    We  i&iMt  abi  ' 
the  author  credit,  not  only  for  his  selection  of  questions,  bet  for  hla  ans(w««  &r 
These  are  models  of  fulness  and  oondseness,  and  lucky  will  be  the  candidate  «^  • 
"iiand  in  a  paper  of  answers  bearing  a  close  resemblanoe  to  those  tn  tba  work  m  ' 
18.**— £«•»  MmrmU, 

Bedford's  Student's  Guide  to  Smith  on  Cc 
tracts.    Demy  8to.    1879.  ^  . 

/  jasl2N<l(ftri£aw1loriba9«A9»lin  Aeoel^MiiaiSM(faiicloCAcr 
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EXAMINATION  GUIDES. 

Bedford's  Final.  —Containing  the  Qaestiona  and  Ajuwen  at 
the  Final  Ezaniination&  Edited  by  E.  H.  BEDFORD.  Nos.  1 
(Easter,  1869)  to  88  (Easter,  1877).  6d  each.  Noa.  84  (Trinity, 
1877)  to  42  (Trinity,  1879).    1«.  each,  2(r««.  {DitconUnued.) 

Bedford's  Final  Examination  Digest :  containing  a 
Digest  of  the  Final  Examination  Questions  in  matters  of  Law  and 
Procedure  determined  by  the  Chancery,  Queen's  Bench,  Common 
Fleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  Practice  of 
Conveyancing.     In  1  vol.     8yo.     1879.  16s, 

•*  Will  furnish  studonts  with  a  large  armoury  of  weapons  with  which  to  meet  the 
Attacks  of  the  ezamliierB  of  the  Incorporated  Iaw  Society."— Zaw  TIsmi,  Not.  8. 1879. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Thizd  Edition.    12ma    1877.  6«. 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.    12ma    1878.  NO,  2s.  Qd. 

Butlin.— Ftdtf  "Articled  Clerks." 

Dickson's  Analysis  of  Blackstone's  Commen- 
taries.—In  Charts  for  the  use  of  Students.  By  FREDERICK 
S.  DICKSON.    4to.  10s.  Qd. 

Haynes.— 7u20  "Leading  Cases.'' 

Rubinstein  and  Ward.— J'Scfe^Aiticled  Clerks." 

Shearwood's  Student's  Guide  to  the  Bar,  the 
Solicitor's  Intermediate  and  Final  and  the 
Universities  Law^  Examinations.— With  Suggestions 
as  to  the  hooks  usually  read,  and  the  paosages  therein  to  which 
attention  shonld  be  paid.  By  JOSEPH  A.  SHEARWOOD,  B.  A., 
Esq.,  Barrister-at-law,  Author  of  "  A  Concise  Abridgment  of  the 

Law  of  Real  Property/'  &c.    Demy  8va     1879.  5«.  6d. 

"  ▲  work  which  will  be  rery  a4soaptable  to  osndidates  for  the  various  examinations. 

any  stndent  of  averase  inielligenoe  who  oonsdentioiuly  follows  the  path  and  oboys  ihe 

initrnctloDs  giToo  h£i  by  the  anthor,  need  not  fbar  to  present  hlmseir  as  a  '^antiiilate 

for  any  of  the  examinations  to  wliich  this  book  is  intendea  aa  a  gnide/*— Xow  JouritaL 

EXECUTORS.— VSTilliams'  La^w^  of  Executors  and  Ad- 
ministrators.—By  the  Bt.  Hon.  Sir  EDWARD  VAXJ6HAN 
WILLIAMS,  late  one  of  the  Judges  of  Her  Majesty's  Covrt  of 
Common  Fleas.  Eighth  Edition.  By  WALO^B  V  A  UGH  AN 
WILLIAMS  and  BOLAND  YAUGHAN  WILLIAMS,  ISsqn., 
Barristers-at-Law.     2  vols.     Royal  8to.     1879.  32.  16s. 

"  A  treatlae  which  occupies  a  unique  position  and  which  is  recognised  by  the 

B«nch  and  the  profession  as  having  paramount  authority  in  the  domain  of  law  with 

v^hidi  it  deals.  — Ztaw  JounuU. 

EXECUTORY  DEVISES.— Fearne.—  Fuie  "Contingent  Bemainders/' 

FACTORY  ACTS.— Notcutt's  Law  relating  to  Factories 
and  \A/^orkshops,  with  Introduction  and  Ex- 
planatory Nptes.  Second  Edition.  Comprising  the  Factory 
and  Workshop  Act,  1878,  and  the  Orders  of  the  Secretary  of  State 
made  thereunder.  By  GEO.  J ABVIS  NOTCUTT,  Solicitor,  formerly 
of  the  Middle  Temple,  Esq.,  BonristeratLaw.    12mo.    1879.      9s. 

"  The  task  of  elucidating  the  proTlsions  of  the  statute  is  done  In  a  manner  that 
f.i'  leayes  nothing  to  be  desired."— iTirmiR^Aam  DaUf  Oatette. 

FARM,  LAW  OF.— Addison  ;  Cooke.— Fiae  "  Agricnltnnd  Law." 

'i ,  Dixon's  l^aw  of  the  Farm  —A  Digest  of  Cases  connected 

*'.'■  with  the  Law  of  the  Farm,  and  including  the  Agricnltural  Customs  of 

V  EnglandandWales.  Fourth  Edition.  6yHENKTP£BKINS,Ksq., 

^^  Barrister-at-Law  and  Midland  Circuit.    Demy  8vo.     1879.      11.  6r. 

*'  It  ii  impossible  do!  to  be  stmck  with  the  extraordinary  research  that  mut  hare  been 
tb  •  uasd  in  the  compilation  of  such  a  book  as  this."— ^w  Journal. 

%*  All  siandard  Law  Worlcs  are  kept  in  Stocky  in  lavt  eaiS  and  other  hindincs. 
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FINAL  EXAMINATION  DIQEST.-Bedford.— Fufe  '^  ExunbiatiiiB 

auidea." 
FIXTURES. -Amos   and    Ferard   on    Fixtures^ -Seooad 

Edition.    Royal  8vo.     1847.  16& 

FOREIGN  JUDGMENTS — Piggott's  Foreign  Judgments, 

their  effect  in  the  English  Courts,  the  English 

Doctrine,     Defences,     Judgments     In      Hem^ 

Status.— By  F.  T.  PIGGOTT,  M.A^  LL.M.,  of  the  IGddk 

Temple,  Esq.,  BazTister-at-Law.    Boyal  8to.    1879.  15«. 

"  A  OBeAU  and  weU-ttmed  volume. " — Lato  MagoMfne,  Aninut»  1879. 

"Mr.  Plfgo^t  writes  under  strong  oonyloilon.  bat  he  is  always  eaueftil  to  x«st  lis 

tignments  on  authority,  and  thereby  adds  oooslderably  to  the  faliieof  his  handy  valaBe.' 

I«f  MaaoMim  and  Rgifiew,  November,  1879. 

**  If.  PIggott  doone  h  r^tnde  de  IHuie  des  questions  les  plas  oomploM  dn  dralft  iatsr- 
national  pnvtf  une  forme  tout  nouTeUe :  11  applique  dans  touts  sa  lirueor  la  mftlis<r 
des  sciences  ezaotee,  et  ne  reonle  pas  deraot  I'emploi  dee  foimules  aSgroriqa'nk  C&bc 
Ih  une  tentatlre  p^rilleuse  dont  le  succ^  ponvait  semUo*  douienx ;  mais  SI  soSt 
d'indiqner  la  marche  suivie  et  les  rteultats  obtenua  par  rauteur  pour  eampnaAxm  Vtmp^ 
tsBoe  et  le  m6rite  de  cette  publication,  "—/onrnal  du  Droit  InttmaUomai  Aim;  IST9. 

FORMS.— Archibald.— Fuie  '*  Judges'  Chambers  Practice." 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen*s  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  containing  the  Statutes,  Bales  and  Pi»etioi 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTY,  Esqr.    Demy  8vo.    1879.  IL  ISa 

Daniell's  Forms  and  Precedents  of  Proceed* 
ings  in  the  Chancery  Division  of  the  Migh 
Court  of  Justice  and  on  Appeal  therefW>m; 
with  DisBertations  and  Notes,  forming  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  tiie  High  Court  and  <tf  tbe 
Courts  of  Appeal  Being  the  Third  Edition  of  **  Daniell's  Cbancery 
Forms."  By  WILLIAM  HENBY  UPJOHN,  Esq.,  Student  and 
Holt  Scholar  of  Gray's  Inn,  Ac.,  Ac.    Demy  Svo.  1879.  2L  2a. 

*'  Mr.  Upfohn  has  restored  the  volume  of  Chanoeiy  Fonns  to  the  plaee  it  held 
the  recent  changes,  as  a  trustworthy  and  complete  collection  of  precedenta.'*    Sdi 
Journal. 

"  We  bare  had  this  work  In  piaotlcal  ass  forsome  weeks,  and  so  eantfhl  ia  the 
up  of  the  authoritlea  ■>  dearlT  and  concisely  are  tbe  notes  expnased,  thai  we  faav«  foaad 
it  of  ss  much  Talne  as  the  ordinary  text  books  on  the  Judicature  Acts.  It  will  ba  as  ass- 
fbl  a  work  to  praotitionen  at  Westminster  as  it  will  be  to  those  in  Uaodia  a  lBa.'">-i«r 

yiflMS. 

FRENCH  COMMERCIAL  LAW.-Goirand.-Fu2e«CommeE«ialLaw.* 

HIQHWAYS.-Baker's  Law  of  Highways  in  England 
and  "Wales,  including  Bridges  and  LooomotiTea.  Comptim; 
a  succinct  code  of  the  several  provisions  under  eadi  head*  the 
statutes  at  length  in  an  Appendix ;  with  Notes  of  Caaea,  Farma 
and  copious  Index.  By  THOMAS  BAKEB,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.     Boyal  12mo.     1880.  15a 

"This  Is  cUBtinctly  a  well-idannod  book,  and  cannot  fail  to  be  useful,  Bot  only  to 

lawyers,  but  to  thoee  who  may  be  locally  engaged  in  the  management  of  hl^w«,ya.-. 

Law  JoumcU. 

Chambers'  Law  relating  to  Highways  and 
Bridges,  beiivg  the  Statutes  in  fuU  and  brief  Notes  of  rO(> 
Leading  Cases;  together  with  the  Lighting  Act,  1883.  By  GEO. 
F. CH AMBEBS, Esq., Barristerat-Law.    Imperial 8 va  1878.     18t. 

Shelford's    Law  of  Highways,  including  the  G«iien2 
Highway  Acts  for  England  and  Wales,  and  other  Statutea^  with 
copious  Notes  of  the  Decisions  thereon ;  withFwma.    Third  K^is^^^^ 
With  Supplement  by   C.    MANLEY  SMITH,  Emi^  one  of  tbe 
Masters  of  the  Queen's  Bench.    12mo.    1865.  1& 

*  All  standard  Law  Worka  are  hejpt  in  Stock,  m  law  ea^fand  oAer  i 
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INCL08URES.— Ftc2e  "Commons.' 

INDIAN  LAW.— Norton's  Leading  Cases  on  the  Hindu 
La^w^  of  Inheritance.— 2  vols.    Boyal  Sto.    1870-71. 

Net,  2L  10«. 

INJUNCTIONS.— Seton.—  Ftcie  "Equity.*' 

INSURANCCr— Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MAOLAGHLAN,  Esq., 
Banrister-at-Law.    2  volfl.    Royal  Svo.     1877.  82. 

'*  Am  a  text  book,  '  Anioald '  is  now  all  tbt  pnuslttlDner  au  mvoX,  and  wo  ooofrataUta 

ttio  editor  npon  the  ikill  wltb  whith  he  haalnoorporated  tbe  new  dedilona.''— Zow  Timet. 

Hopkins'  Manual  of  Marine  Insurance.— 8yo. 
1867.  18f. 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national La^v.— Delivered  in  the  Middle  Temple  Hall  to  the 
Stadents  of  the  Inns  of  Oourt,  by  SHELDON  AMOS,  M.A,  Pn>- 
fetBor  of  Jnrispmdenoe  (incladhig  International  Law)  to  the  Inns 
of  Court,  kc     Royal  8vo.     1874.  10«.  6d, 

Calvo's  Le  Droit  International  Theorique  et 
Pratique  Precede  d'un  Expose  Historique 
des  Progres  de  la  Science  du  Droit  des  Gens. 
Troisi^me  Edition.  Par  M.  CHARLES  GALYO.  8  vols.  Royal  8vo. 
VoLL     1880.  Net,lU 

Dicey.— Fide  "Domidl." 

Kent's    International    Law.  — Kent's  Gommentaiy  on 

International  Law.      Edited  by  J.  T.  ABDT,  LL.D.,  Judge  of 

Connty  Courts.     Second  Edition.     Revised  and  brought  down  to 

the  present  time.     Grown  8yo.    1878.  10«.  6(2. 

*'  AUogethar  Dr.  Abdy  haa  performed  hie  taek  in  a  manner  woithy  of  his  repntatioo. 

His  book  will  be  oieAil  not  only  to  Lawyers  and  Law  Stadente,  for  wbom  it  was  primarily 

intended,  bat  also  for  laymen.  It  la  well  worth  the  stndy  of  every  member  of  an  enllgfatened 

and  atrHlaed  oommunity.*— fiMMfort'/oMmai. 

Levi's  International  Commercial  Law. — ^Being  the 

Mnciples  of  Mercantile  Law  of  the  following  and  other  Countries 

—viz.  :  England,  Ireland,  Scotland,  British  £idia,  British  Colonies, 

Austria,  Be^um,  Brazil,  Buenos  Ayres,  Denmark,  France,  Germany, 

Qreece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portooal,  Prussia, 

Russia,  Spain,  Sweden,  Switzerland,  United  States,  and  Wlirtemberg. 

By  LEONE  LEVI,  Esq.,  F.S.A,  F.S.a,  Bairister-at-Law,  Ac. 

Second  Edition.     2  vols.     Royal  8yo.     1868.  12.  Ifis. 

Vattel's  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 

Royal  8to.    1884.  U  It. 

VS^heaton's    Elements   of  International    La^v; 

Second  English  Edition.     Edited    with  Notes  and  Appendix  of 

Statutes  and  Treaties,  bringing  the  work  down  to  the  present  time. 

By  A  G.  BOTD,  Esq.,  LL.B.,  J.P.,  Barrister-at-Law.      Author  of 

**The  Merchant  Shipphig  Laws."    Demv  8vo.  1880.  12.  IOj. 

'*Mr.  Boyd,  the  latest  editor,  has  added  many  a«eftu  notes;  he  has  Inserted  in  the 

Appendix  pnbllo  docnments  of  permanent  ralae,  and  there  Is  the  proepeet  that,  as  edited 

1^  Mr.  Boyd,  Mr  Wheaton's  Tolnme  wiU  enter  on  a  new  lesse  of  life.*'— TRs  Tima. 

**  Both  the  plan  and  ezecntion  of  the  work  before  us  deeeiTss  oommendaUon.  Mr. 
Boyd  girea  prominence  to  the  labonrs  of  others.  The  text  of  Wheaton  is  preeented 
withont  alteration,  and  Mr.  Dana's  cambering  of  the  sections  is  preeerred.  Mr.  Boyd*s 
notes,  ^ich  are  nnmerons,  original,  and  copioos,  are  conrentently  interspersed  throngh- 
out  the  text;  but  they  are  In  a  distinct  typ&  and  therefore  the  reader  always  knows 
whether  he  la  reading  Wheaton  or  Boyd.  The  Index,  which  eoold  not  hare  been  com- 
ptled  withoQt  maoh  thooghtan<i  laboor  makes  tbe  book  handy  for  reference,  and, 
conaeqnentlj,  Tslnable  to  public  writeri,  who  in  theee  days  hate  Breqnentijr  to  refer  to 
International  Law."— law  Jowmdl, 

•'Stodents  who  require  a  knowledge  of  Wheston'a  text  will  find  Mr.  Bofd's  TOlume 
▼ery  oonTenient"— X«w  Maganm. 
JOINT  OWNERSHIP.- Foster.— Fide  <*  Real  Estate.*' 

*/  AU  iiandard  Law  Wt^rkiarthqpiinSt^d^finlawealfmkiaiMerbincing 
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JOINT  STOCKS—Palmer.— Ftde<<GonT6jmiidiig"  and  "Gcmpur 
Law.** 

Thring's  (Sir  H.)  Joint  Stock  Companies'  Law.- 
The  Law  and  Piaotice  of  Joint  Stock  and  other  Companies,  indwfia; 
the  Companies  Acts,  1862  to  1880,  with  Notes,  Ordera,  and  Bnks  b 
Chancery,  a  Collection  of  Precedents  of  Memoranda  and  Artides  d 
Association,  and  all  the  other  Forms  required  in  Making,  AdminiitEr- 
ing,  and  Winding-ap  a  Company ;  also  the  Partnership  Law  Amefti- 
ment  Act»  The  Life  Assurance  Companies  Acts,  and  other  Acu 
relating  to  Companies.  By  Sib  HENRY  THRIN6,  K.C.K,  lie 
Parliamentary  Counsel  Fourth  Edition.  By  6.  A.  B.  FITZ- 
GERALD, Esq.,  M.A.,  Barrister^t-Law,  and  late  Fellow  of  St 
John's  College,  Oxford.    Demy  8yo.     1880.  ILU 

<*Thla,  as  the  work  of  the  original  dran^taiDSB  of  the  Oosnianlei'  Act  of  IKS,  az.i 

well-known  ParliamenUrr  ooqumI,  Sir  Henry  Thrlnif  is  natural^  the  higlieat  aatbaR^ 

on  the  aabjeot"— 7ft«  Tmtt. 

Jordan's  Joint  Stock  Companies. — ^A  Handy  Book  *Ti 
Practical  Instructions  for  thr  Formation  and  Management  of  Jqkb: 
Stock  Companies.    Sixth  Edition.     12ma     1878.  iVeC,  2s.  6«. 

JUDOeS'  CHAMBERS  PRACTlCE.->Archibald's    Forms  of 
Summonses  and  Orders,  with  Notes  for  use  at  Jodgo' 
Chambers  and  in  the  District  Registries.    By  W.  F.  A.  AKCHI 
BALD,  M.A,  of  the  Inner  Temple,  Banister-at-Law.     Bojal  l:2iBa. 

1879.  12s.  6d 
"  The  work  ia  done  moat  thoroogfaly  and  yet  oondeely.    The  practitioner  win  fi^d 

plain  dtrectiona  how  to  proceed  in  all  the  mattera  oonneoted  with  a  ocmnnon  kv 
action,  interpleader,  attachment  of  debts,  mandatmu,  injunction — indeed,  tbe  »£«■* 
)urifldlotion  of  the  common  law  diviaiona,  in  the  dlatrict  regiatriea,  and  at  Judg^' 
chambera."— £aio  Ilmef,  July  S6,  1879. 

"  A  dear  and  well-digeeted  vade  m§eum,  which  will  no  douht  be  widaty  used  bj  tfe* 
profeeidon."— low  lAvtiaiM,  November,  1879. 

JUOGMENTS.>-Piggott.— Fu2e  "Foreign  Judgments." 

^Valke^'s    Practice    on    Signing  Judgment   in 

the  High  Court  of  Justice.    With  Forms.     By  EL  H. 

WALKEK,  Esq.,  of  the  Judgment  Department,  Excheqaer  Divis'c 

Crown  8yo.     1879.  4s.  6d 

"Ttie  book  uudoabtedlj  meets  a  want,  and  famiabea  inibnnatlon  available  tar 

every  branch  of  practice.** 

"  We  think  that  aulidtofs  and  their  clerks  will  find  it  nctremelj  naefnl.'* — Lmm  Ji 

JUDICATURE  ACTS — Ilbert's  Supreme  Court  of  Judi- 
cature (Officers)  Act,  1879 ;  with  the  Rules  of  CVnut  as4 
Forms,  December,  1879,  and  April,  1880.  With  Notes.  £t 
COURTENAY  P.  ILBEBT,  Esq.,  Barrister-at-Law.  Uoytl  lasul 

1880.  6l 

{In  limp  leaiher,  9s.  6d) 

*«*  A  LABOB  PAFXB  EDITION  (for  marginal  notes).    Boyal  8vo.  h. 

{In  Ump  leather,  12s.) 
The  above  fomu  a  SuppUmerU  to  **  WUean's  Judieaiwre  AetMj* 

Lynch's  Epitome  of  Practice  in  the  Supreme 
Court  of  Judicature  in  England.  With  Beferenea 
to  Acts,  Roles,  and  Orders.  For  the  Use  of  Students.  Fourth 
Edition.    Royal  8vo.    1878.  AH  U 

Morgan. —  Vide  "Chancery." 

Stephen's  Judicature  Acts  1878, 1874,  anci  1875. 
consolidated.  With  Notes  and  an  Index.  By  Sir  JAH£S 
FITZJAMES  STEPHEN,  one  of  Her  Majesty's  Judges.  l«^ 
1875.  4^  u 

All  Mkmdard  Law  Works  are  kept  in  Stods,  in  law  ea^  and  other 
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JUDICATURE  hCTS-Gontiniud. 

Swain's  Complete    Index  to  the   Rules  of  the 

Supreme  Court,  April.  1880,  and  to  the  Fomui  (uniform 

with  the  Offidal  Rales  and  FonnB).      By  EDWARD  SWAIN. 

Imperial  8vo.    1880.  yet.  It, 

"An  ahnost  tndkpenaable  addition  to  the  recently  iasoed  rales."— Miei(or<' 

Journal,  May  1, 1880. 

Wilson's  Supreme  Court  of  Judicature  Acts. 
Appellate  Jurisdiction  Act,  1876,  Rules  of 
Court  and  Forms.  With  other  Acta,  Orders,  Roles  and 
Regulations  relating  to  the  Supreme  Court  of  Justice.  With 
Pnustical  Notes  and  a  Copious  Index,  forming  a  Compliti  Guide 
TO  THE  Nkw  Pbaotiob.  Seoond  Edition.  By  ARTHUR  WIL- 
SON, of  the  Inner  Temple,  Barrister-at-Law.  (Ajsisted  by 
HARRY  GREENWOOD,  of  Lincoln's  Inn,  Barrister-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls  Chambers.) 
Royal  12ma     1878.     (pp.  726.)  18«. 

{In  limp  leather  for  the  pocket,  22$,  M.) 
*«*  A  LAHai  PAFKB  Edition  of  the  abovi  (for  marginal  notes).  Royal  8va 
1878.  (In  limp  leather  or  calf,  Z0$.)  II,  6$, 

**  As  renrdt  Mr.  WHson's  notee,  we  oaa  only  mj  that  they  are  tndiapeiisable  to  the 
proper  nndenUnding  of  the  new  lystena  of  prooedare.  The/  treat  the  prineiplea  apon 
whioh  the  alfeeratiunB  are  baee<i  with  a  clearne4e  aad  breadth  of  view  wnioh  b^ve  never 
been  eqoalled  or  eren  approached  by  any  other  commentator.  "—doMettor/  Jommal, 

^tdr,  WUeon  hae  bestowed  npon  this  edition  an  amount  of  indnetiy  and  care  whlob 

the  Bench  and  the  Profeesion  wiU,  we  are  eore,  cratefally  ackoowledge A 

oonspleoona  and  important  featore  In  thla  eecima  edition  &■  a  table  of  < 


Mr.  todle,  in  whlc^  not  only  are  casea  given  with  references  to  two  or  three  reporti,  bat 

every  place  in  which  the  cases  are  repotted. WUion's  '  Jodioature  Acta, ' 

is  now  the  Utaet  and  we  think  It  it  the  most  convenient  of  the  workt  of  the  nune  olaia. 
The  nractitioner  will  find  that  it  snppUes  all  his  wants. "—^aw  Timet. 

JURISPRUDENCE.— Phlllimore's  (J.  G.)  Jurisprudence.— 

An  Inangnral  Leetnre  on  Jnrispmdenoe,  and  a  Lectnre  on  Canon 

Law,  deliyered  at  the  Hall  of  the  Lmer  Temple,  Hihwy  Term,  1851. 

By  J.  G.  PHILLIMORE,  Esq.,  Q.C.    Syo.    1851.    Sewed.    di.6d, 

Piggott.— Fuie  "  Foreign  Jnd^nents.** 

JUSTINIAN,  INSTITUTES  OF.-Cumin.— 7tcie  *<Civa  Uw.** 

Greene.— Ftkie  <' Roman  Law." 

Mears.— Tttic  *' Roman  Law." 

Rueqg's  Student's  '' Auxilium'*  to  the  Institutes 
of  Justinian. — Being  a  complete  synopsis  thereof  in  the  form 
of  Queetion  and  Answer.  By  ALFRED  HENRT  RUEGk>,  of  the 
Middle  Temple,  Banister-at-Law.    Post  8yo.    1879.  5s. 

"  The  student  wiU  be  greatly  assisted  in  clearing  and  arranging  his  knowledge  by  a 
work  o(  this  kind.**— ^w  Journal, 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  mider  the  Supeiiatendenoe 
of  JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.  The  Thirtieth  Edition. 
VoL  L,  containing  '*  Abatement "  to  '*  Dwellings  for  Artisans;"  by 
THOS.  S.  PRITCHARD,  Esq.,  Reoorder  of  Wenlock.  VoL  IL, 
**  Easter  Offering  "  to  "  Hundred  ;"  by  SAML.  B.  BRISTOWE,  Esq., 
Q.C.,  M.P.  Vol  IIL,  ^'Lidiotment"  to  "Promissory  Notes  ;**  by 
L.  W.  CAVE,  Esq.,  Q.C.,  Reoorder  of  Lincoln.  VoL  TV.,  «  Poor  j" 
by  J.  E.  DAVIS,  Esq.,  Stipendiary  Magistrate  for  Stoke-apon- 
TVent  VoL  V.,  "  Quo  Warranto"  to  "Wreck;"  by  J.  B.  MAULE, 
fiiq..  Q.C.,  Recorder  of  Leeds.  Five  vols.  8to.  1869.  (Published 
ai  71,  7s.)  Net,  2L  2s. 

Paley.— ride  "Convictions." 

\*  AU.itcmdard  Law  Worke  are  kept  im  Stock,  im  tern  calf  and  other  Hndingi. 
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JUSTICE  OF  THE  PEACE.-Om<*i««d. 

Stone's  Practice  for  Justices  of  the  Peace,  Joscka 
Clerks  and  Solldton  at  Petty  and  Special  Seariona.  Witli  Fam. 
Ninth  Edition.     By  F.  G.  TEMPLER^   Esq.,    Barristflr-at-Ls*. 

Wigram'sThe  Justices'  Note  Book.    ByW.  KNOX 
WIGBAM,  Esq.,  Barrister-at-Law,  J.P.  Sfiddleaex.     Bo^  12iao 
1880.  lOc  6^ 


*'  We  haTe  nothing  bat  pnlae  for  tlie  book,  vhicfa  it  a  Jvatleai*  rajml  road  te 
and  onf  ht  to  lead  tbem  to  a  more  acisiirmte  acqaalnt«nea  with  their  dntfae  fihao  aeaj «.' 
them  hire  hitherto  poe^eeeed."— &>Ifeflon*  JimmaL 

**  Thie  is  altogotiier  a  capital  book.    Mr.  Wigram  ie  a  good  lawyer  and  a  food 
justloea'  lawyer. —^w  JmimtU, 

"  We  can  thoroughly  recommend  the  Tolume  to  maglstratee. **—£«»» 


LAND  TAX.— Bourdin's  Land  Tax.— An  Exposttkni  of  tlv 
Land  Tax  ;  its  Ajneflsment  and  Collection,  with  a  statenMnt  of  the 
riffhts  conferred  by  the  Redemption  Acta.  By  MARK  A.  BOUBr 
DIN,  of  the  InWd  Bevenne  Office,  Som^iaet  Honae  (late  Begktesr 
of  Land  Tax).    Second  Edition.     Crown  8to.    1870.  U 

LANDLORD  AND  TENANT >A^oodfairs  I.aw  of  Landlord 

and  Tenant.— A  Pnctlcal  Treatiae  on  the  Law  of  Laadkr: 

and  Tenant^  wiUi  a  fall  Collection  of  Preoedenta  and  Vormm  cf 

Prooednre.    Elerenth  Edition.    Containing  an  Abatnet  of  Ijeadiap 

Propoeitionii,  and  Tables  of  certain  Cufltoms  of  the  Conntvy.    B} 

J.  M.  LELT,  of  the  Inner  Temple,  Esq.,  BaRiater-aA-lAv.     Bcya; 

8vo.    1877.  1/.  l«i 

*■  The  editor  hai  expended  elaborate  Indoatrj  and  «7eteoiatle  ablUty  in  malTin  thr 
work  ae  perfect  as  poaelble.''— /SoKoHorf'  JoumaL 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Con- 
solidation Acts:  with  Dedaiona,  Forma,  and  Table  of  Cc«t& 
By  ABTHUB  JEPSON,  of  Linoohi'a  Inn,  Esq.,  BanJatcr-st-Law. 
Demy  8vo.     1880.  15*. 

LAW,  GUIDE  TO.— A  Guide  to  the  Law:  for  General  C^c 
By  a  Banister.    Twenty-third  Edition.     Crown  Sva     1880. 

Net,  St.  «(/ 


"  Within  a  marvellously  small  oomnass  the  author  has  condensed  the  mniB  i«t 
sions  of  the  law  of  Jhigland,  applicable  to  almost  every  transaction,  n    " 
incidental  to  the  relatfons  between  one  individual  and  another." 


LAW  LIST.— Lavsr  List  (The).— Compridng  the  Judgea  and  Ofiastt 
of  the  different   Courts   of  Jnstioe,    Counsel,  ^jecial    Pleftdcn. 
Draftsmen,    Conveyancers,  Solidtors,  Notaries,  Ac,  fai   iE»»g<^*^ 
and  Wales ;  the  Circuits,  Judges,  Treasurera,  Begi8tnn»  and  Higt 
Bailiffs  of  the  County  Courts,  District  Registries  and  Regstran 
under  the  Probate  Act,  Lords  Lieutenant  of  Counties,  Raooaden, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Cokninl  Jodgaa 
and  Colonial  Lawyers  having  English  Agents,  Hetropolitaii  aad 
Stipendiary  Magistrates,  Law  Agents,  Iaw  and  Publie  Offioen. 
Circuits,  of  the  Judges  and  CouunI  attending  Circuxt  and  ncaawwn 
List  of  Sheriffs  and  Agents,  London  Comndssloners  to  Admi&isStf 
Oaths  in  the  Supreme  Court  of  Judicature  in  England,  Conv^^ac 
cars  Practising  in  England  under  Certificates  obtained  in  Sootlaad. 
ftc.,  &a,  and  a  variety  of  other  useful  matters  so  far  aa  relaUa  t 
Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors  aai 
Notaries.    Compiled  by  WILLIAM  HENRY  COUSINS^  of  the 
Inland  Bevenue  Office,  Somerset  House,  Begistrar  of  Stamped  C«t 
tificates,  and  of  Joint  Stock  Companies.     PubUahed  anniudly.     Fr 
Authority.    1880.  {Neieaak99,)      10e.6c. 

*  AU  Miandard  Law  Work»anhtplin  8ioek,imlawcalfatidciktr 
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LAW  REPORTS.— A  large  Stock  ol  leoond-hMid  Beporta.  Priced 
cataloffue  on  applicadon. 

LAWYER'S  COMPANION.— 7»cte  "Diary." 

LEADING  CASES.— Hay nes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  DecisionB  of  the  Courts  in  Constitutional 
Law,  Common  Law,  Conveyancing  and  Equity,  Probate,  Divorce^ 
Bankruptcy,  and  Criminal  Law.  "With  Notes  for  the  use  of  Students. 
By  JOHN  P.  HAYNES,  LL.D.,  Author  of  "The  Practice  of  the 
Chanceiy  Division  of  the  High  Court  of  Justice,"  "The  Student^s 
Statutes,"  &C.    Demy  8vo.    1878.  16*. 

'*  We  oouflider  Mr.  Hajmes'  book  to  be  one  of  a  very  praiseworthy  class ;  and  we  mav 

say  alao  that  its  editor  appeals  to  be  a  competent  man.    He  can  express  himself  with 

clearness,  precision,  and  terseness." — SoUetton^  JowmaL 

**  WUltproTS  of  great  utility,  not  only  to  Btudeota,  bat  Prsctltloaeriw    The  Notes  are 

dear,  pointed  and  conolse.'*— £aw  limtg. 

**  we  think  that  this  hook  will  supply  a  want      ....    the  book  is  singolsrly  well 

arxaafed  for  reference.'*— low  JournaL 

Shirley's  Leading  Cases  made  Easy.    A  Selection 

of  Leading  Cases  in  the  Conmion  Law.    By  W.  SHIBLET  SHIB- 

LET,  M. A.,  Esq.,  Barrister-at-Law,  North-Eastem  Circuit    Demy 

8vo.    1880.  U«. 

" The  selection  is  very  lax^e,  though  all  ore  distinetly  'leading  cases,'  and  the  notes 

are  bv  no  means  the  leaist  meritorious  part  of  the  work." — Lata  Joumalf  April  24, 1880. 

*'  Mr.  bhirley  writes  well  and  clearly,  and  evidently  understands  what  he  is  writing 

about."— Zow  2\JBMr,  April  10,  1880. 

LEGACY  DMTIES.-Vide  "Taxes  on  Succession." 

LEXICON.— Fide  "  Dictionary. »' 

LIBRARIES  AND  MUSEUMSr-Chambers*  Public  Libraries 
and  Museums  and  Literary  and  Scientific 
Institutions  generally,  a  Digest  of  the  Law 
relati  ng  to.  Second  Edition.  By  G.  F.  CHAMBEES,  of  the 
Inner  Temple,  Barrister-at-Law.    Imperial  8vo.     1879.         8«.  M, 

LICENSINQ.—Lely  and  Foulkes'  Licensing  Acts, 
1828,  1869.  1872,  and  1874;  Containing  the  Lawof  the 
Sale  of  Liquon  by  Retail  and  the  Management  of  Licensed  Honses  ; 
with  Notes  to  the  Acta,  a  Sunmary  of  the  Law,  and  an  Appendix 
of  Fonns.  Second  EditiozL  By  J.  M.  LELY  and  W.  D.  I. 
FOULKES,  Esqrs.,  Bairirten-at-Law.  Royal  12mo.  1874.  Ss. 
*<  The  notes  are  lenslble  and  to  the  poiut,  and  gire  evidenoe  both  of  care  and  know* 

ledge  of  tbe  eabjeet"— £MMror«VoMnia/. 

LIENS— Cavanagh.—Ficfe  *<  Money  Secnrities.'* 

LIFE  ASSURANCE.— Scratchley's  Decisions  in  Life  As- 
surance La'W,  collated  alphabetically  according  to  the  point 
involved ;  with  the  Statutes.  Revised  Edition.  By  ARTHUR 
SGRATCHLEY,  M.A.,  Barrister-at-Law.    Demy  8vo.    1878.    6«. 

LOCKE  KINGS  ACTS.— Cavanagh.— Fide  "Money  Securities." 
LORD  MAYOR'S  COURT  PRACTICE.-Candy.- KtVfe  "Mayor's 

Court  Practice." 
LUNACY.— Elmer's  Practice  in  Lunacy.— The  Ptactice  in 
Lunacy  under  Commissions  and  Liquisitions,  with  Notes  of  Cases 
and  Recent  Decisions,  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  In  LunagTi  an  Index  and  Schedule  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877.  21<. 

MAQI8TERIAL  LAW.— Burn.— FtWg  "Justice  of  the  Peace." 

Leenning&Cross.—Ppitchard.—FKie  "Quarter  Sessions." 
Stone.— Fide  "  Petty  Sessions." 
'Wigpam.— Fide  "Justice  of  the  Peace." 

*«*  AU  Btandard  Law  World  aire  1eq4  in  Stocky  in  Uno  calf  and  other  hindingt. 
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MANDAMUS. — Tapping  on  Mandamus.  —  The  Iaw  icd 
Practice  of  the  High  PrerogmtiTe  Writ  of  MaDdjumn  ma  it  oteai 
both  in  England  and  IreUmd    Boyal  8ro.    1848.  I9H,V.\i. 

MARITIME COLLlSION.-L«owndes.—Marsden.~rid^  "Col- 
lision.*' 
MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdiction,  Process^Ptmctaoe,  and  Mode  of  Pletd- 
ing  in  Ordmary  Actions  in  the  Mayor's  Coart,  London  (oommanly  caikc 
the  "Lord  Mayor's  Court").  Founded  on  Snadon.  By  GBOBGE 
CANDY,  Esq.,  Barrist^r-at-Law.    Demy  8va    1879.  lU 

**Th«  'ordinary'  practice  of  the  OottTt  is  dealt  with  in  Ui  uatuat  otdai;  and  a 
simply  and  deariy  stated."— ^lo  Jomnml. 
MERCANTILE  LAW.—Boyd.—Fuie'' Shipping.** 
Russell.— Fkie  "Agencv." 

Smith's  Compendium  of  Mercantile  Lairr.— Nkth 
Edition.    By  G.  M.  DOWDESWELL,  of  the  Inner  Toopls,  Est^ 

one  of  Her  Majesty's  Counsel.    Boyal  8to.    1877.  IJL  ISi. 

*'  We  can  eefely  say  that,  to  the  praetiilBg  BoUoltor,  flsir  books  will  ba  ftMid  Bcn 
asetel  than  the  ninth  ediUon  of  *  Smith's  Mercantile  Law.*  "^Lmm  Jfi^wilat. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  La^w.— With  Notes.  By  O.  D.  TUBOB, 
Esq.,  Bazrister-at-Law.  Second  Edition.  Royal  8to.  1868.    IL  18a 

METROPOLIS  BUILDINQ  ACTS— >A^oolrych's  Metropolis 
Building  Acts,  with  Not^  ExplauAtory  of  the  SactaoM  vd 
of  the  Architectural  Terms  contained  uierein.  Second  Bdiftiask.  Bj 
NOEL  H.  FATEBSON,  M.A,  Esq.,  Barristerai-lAw.  12b& 
1877.  8f.  6dL 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 
Tvith  a  Summaiy  of  the  Laws  of  Foreign  States  nnd  P^actaeal 
Directions  for  obtaining  Government  Grants  to  work  Tatwga  Minea 
Second   Edition   Enlaced.      By    ABUNDEL     ROQE^    £sq^ 

Judge  of  County  Courts.     8to.     1876.  11.  lis:  6^. 

*'  The  Tolove  will  prore  InTaluable  as  a  work  of  legal  rsfercnee.**— n<  Mfimm^  J^vrmsL 

MONEY  SECURITIES.— Cavanagh's  Law^  of  Moneys  Secu- 
rities.— ^In  Three  Books.    I.  Personal  Securities    H. 


on  Property.  III.  Miscellaneous;  with  an  Appendix  containiQg  the 
Crossed  Cheques  Act»  1876,  The  Factors  Acts,  1823  to  1877.  Locke 
King's,  and  its  Amending  Acts,  and  the  Bills  of  Sale  Act»  1878.  Br 
CHRISTOPHER  CAyANAGH,B.A.,LLB.(Lond.),or  tlM  lfid& 
Temple,  Esq.,  Barrister-at-Law.  In  1  yd.  Demy  Sva  1879.  SU 
"  An  admirable  synopeia  of  the  whole  law  and  practice  with  regard  to  aeemiiJa» 

of  every  sort We  deairo  to  aooord  it  nil  praise  for  its  CTwnptottMai 

and  general  accuracy ;  we  can  honestly  aay  there  is  not  a  slovonly  sentence  frncr 
beginning  to  end  of  it,  or  a  single  case  omitted  which  has  any  xnaterial  ~ 
the  subject.  "—iSalurdav  JlefeUw,May  SSad,  1880. 

**  We  know  of  uo  work  which  embraces  ao  mach  that  ia  of  orery-day  laii 
do  we  know  of  any  author  who  shows  more  faniliarity  with  his  sabjecr.    Tbm 
one  which  we  ahall  certainly  keep  near  at  hand,  and  we  beUers  that  H  will  pcwTc  » 
decided  acquisition  to  the  practitioner."— Low  Tima, 

"  The  author  baa  the  gift  of  a  pleasant  stylo :  there  are  abundant  and  etaig^: 
references  to  decisions  of  a  reoont  date.    An  apitendlx.  In  which  is  eaabodted  tl- 
full  text  of  aeveral  important  statutes,  adds  t(i  the  utili^  of  the  wortc  «■  «  book  ^ : 
reference ;  and  there  is  a  good  index.**— SoUeitcn'  Jbsmol. 

MORTGAGE.->-Coote's  Treatise  on  the  La^r  of  Mort- 
gage.— Fourth  Edition.  Thoroughly  xeviaed.  By  WHXIAM 
WYLLTS  MACKESON,  Esq.,  one  of  Her  Majesty's  CoohmL 

{fntkepnm. 

MORTMAIN.— RaAvlinson's  Notes  on  the   Mortmain 


Acts ;  shewing  their  operation  on  Gifts,  Deviaea  and  BequmU  f  jr 
Charitable  Uses.  By  J  AMES  RAWLINSON»  Solicitor.  IJeuySvo^ 
1877.    Interleaved  JTci;  Ss.  M. 

M$kmdmrdldtwWor^areheptiM8U)(i:,inkm€aVMd<^^ 
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NAVY.— ThPing's  Criminal  Law  of  the  Navy,  with  an 
Introdaciorj  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  edition.  By 
THEODORE  THRING,  of  the  Middle  Temple,  Barrister-at-Law, 
late  Commissioner  of  Bankruptcy  at  Liverpool,  and  C.  E.  GIFFORD, 
AssistaDt-Paymaster,  Royal  Navy.    12mo.     1877.  128.  6d, 

**  In  tiie  new  edition,  tba  proeednro,  uifal  rBgaUtlons,  forms,  and  all  mattera  con- 
nected with  the  pnotice]  admlniatnitSaii  of  the  law  have  been  claseiQel  and  arranged  bj 
Mr.  Olfford,  so  that  the  work  is  in  evety  way  naeAil,  oompleto,  and  np  to  date."— itTataf 

^EQLICENCE — Smith's  Treatise  on  the  La>/v  of 
Negligence.  By  HORACE  SMITH,  B.A.,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law,  Anthor  of  **  The  Law  of  Landlord 
and  Tenant,*'  Editor  of  "  Roscoe's  Criminal  Evidence."     Demy  8vo. 

1880.  10<.  6d. 

<*The  author  has  pcrformod  Ids  task  with  judgment  and  skOL  .  .  .  A  good 
ictdox  is  vezy  Taluable,  and  the  book  appears  to  us  to  be  excellent  in  that  respect" — 
Solieitan'  Joui-Tud,  June  12,  18»a 

*'Muoh  care  and  indtutry  have  been  bestowed  upon  the  work."— law  Tinui^ 
June  IS,  1880. 

"  Will  be  found  of  service  by  all  who  desire  assiatance  In  this  branch  of  the  law."— 
Lftto  Journal. 

"  Written  in  a  lucid  and  irteresting  style,  and  presenting  a  complete  view  of  the 
whole  subject,"— 2Hi/y  Chronicle. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Prius.— Fonrteenth 

Edition.    By  JOHN  DAY,  one  of  Her  Majesty's  Counsel,  and 

MADBICfi  POWELL,  Banister-at-Law.    Royal  12nio.    1879.  22. 

{Bound  in  one  thick  volume  calf  or  circuit,  5tf.|  or  in  two  convenient  vole. 

eeJJ^  or  circuity  9 J.  net,  extra.) 

**The  task  of  adapting  the  old  text  to,  the  new  prooedore  was  one  requiring  much 

patient  laboui,  careful  accuracy,  and  conciseness,  as  well  at  discretion  in  the  omiaslon  of 

matter  obaoleto  or  nnaecessarj.    An  examination  of  the  balky  volume  belbre  as  tffords 

good  evidence  of  the  poiseasion  of  these  qualities  by  the  present  editors,  and  we  feel  sure 

that  thepopolarity  of  the  work  will  continue  unabated  under  their  consdentions  oare."— 

Lou  Mtiaxint. 

Selwyn's  Abridgment  of  the  Law  of  Nisi 
Prius.— Thirteenth  Edition.  By  DAVID  KEANE,  Q.C., 
Recorder  of  Bedford,  and  CHARLES  T.  SMITH,  M.  A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Grood  Hope.  2  toIs. 
Royal  8m    1869.    {PuhUeked  at  22.  16«.)  NeL  12. 

NOTANOA.— FMte  "Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England.— With  a  fall  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  P.S.A., 
of  Lincoln's  Inn,  Barrister-at-Law.    Svo.    1876.  12L  4t. 

NUISANCES.- FitzGerald.— Fuie  '^Pubtic  Health." 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature.— A  Manual  for  the  nee  of  OomminionerB  to 
Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  England. 
Part  I.  containing  practical  information  lespectinff  their  Appoint- 
ment, Designation,  Jurisdiction,  and  Powers ;  Part  II.  comprising  a 
collection  of  officially  recognised  Formfl  of  Jurats  and  Oaths,  with 
Explanatory  ObservaUons.  By  T.  W.  BRAITHWAXTE,  of  the 
Record  and  Writ  Clerks'  Office.    Fcap.  8va    1876.  4s.  td. 

**  The  work  will,  ws  doubt  not,  become  the  rsoognited  guide  of  oommlMioasTs  to 

admlairter  oalSks."— Soltetttfrt'  JaumaL 

PARTITION.- Foster.— Ftdc  "  Red  Estate." 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership.— Second  Edition.  By  FREDERICK  POLLOCK,  of 
Lincoln's  Inn,  Esq.,  Barrister-«t-Law.  Author  of  "  Prindples  of 
Contract  at  Law  and  in  Equit^r."  {In  the  Prete.) 

*•*  AU  Mtandard  Law  Worht  wnhqptw  Stocky  in  laweaffand  other  Hndingg, 
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PATENTS.— Hiiidmarch's  Treatise  on  the  Lavir  rela- 
ting to  Patents.— 8vo.  1846.  It  U. 
Johnson's  Patentees'  Manual;  being  a  Treatise 
on  the  Law  and  Practice  of  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— By  JAMES  JOHNSON,  Barrister^at.LaT. 
and  J.  H.  JOHNSON,  SoUdtor  and  Patent  Agent.  Fonrth  Kditka. 
Thoronghly  revised  and  mnch  enlai^ged.  Demy  Svo.  1879.  l(k  6dL 
*'  A  yery  excellent  mannaL"— Zow  nmes,  Febniary  8, 1879. 

*'  The  snthon  bare  not  only  a  knowledge  of  tbe  law,  bnt  of  the  workinf^  of  tbe  law.  Be- 
tides the  table  of  caeee  there  is  a  copiooi  index  to  sabjeota. .' — Ltne  JourmU^  M  arck  1,  isTt. 

Thompson's  Handbook  of  Patent  Law  of  all 
Countries.— Third  Edition,  reriaed.  Bv  WM.  P.  THOMPSOK, 
C.E.,  Head  of  the  International  Patent  OfBoe,  LiyexpooL  12ido 
1878.  NH  2a  €i 

PERSONAL  PROPERTY.— Smith.— Ficfe"  Real  Property/' 

PETITIONS.— Palmer.— FWe  "  Convejandng." 
Rogers.— Ficfc  "  Elections." 

PETTY  SESSIONS.— Stone's  Practice  for  Justices  of 
the  Peace,  Josticee'  Clerks  and  Solicitors  at  Petty  and  Speckl 
Sessions,  in  Summary  Matters  and  Indictable  Offences,  with  a  List 
of  Summary  Convictions  and  of  Matters  not  Criminal.  With  Fonuu 
Ninth  Edition.  By  F.  G.  TEMPLER,  of  the  Inner  Temple,  K^q.. 
Barrister-at-LaWy  Editor  of  "The  Summary  Jurisdiction  AtU 
1 879."  [In  prtparatuv..  \ 

POOR  LAW.— Davis' Treatise  on  the  Poor  Laws. — ^Bdrs 

VoL  rV.  of  Bums'  Justice  of  the  Peace.  Svo.  1869.  It  11*.  Cd. 

POWERS.— Farwell    on    Powers.— A    Concise    Tmtiae  ca 

Powers.    By  GEORGE  FARWELL,  B.A.,  of  linoohi^s  Inn,  £eq^, 

Barrister-at-Law.    Svo.     1874.  12.  li. 

**  We  recommend  Mr.  Fanrell's  book  as  oontainioff  within  a  muJ]  oomp«aa  what  vo&irf 

otherwiM  have  to  be  toutrht  out  in  the  padres  of  hiudredft  of  confoaing  reporta.*^7bc  lar 

PRECEDENTS.— Fufc  "  Convejandng." 

PRINCIPAL  AND  AGENT.— Petg rave's  Principal  and 
Agent. — ^A  Manual  of  tiie  Law  of  Prind|)al  and  Agent.  l\x 
E.  0.  PETGRAVE,  Solicitor.     12mo.    1857.  7*.  6<t 

Petgrave's  Code  of  the  La>^r  of  Principal  and 
Agent,  with  a  Preface.  By  E.  G.  PETGRAVE,  Solicitor. 
Demy  12ma    1876.  Net,  wewtd,  ^ 

PRIVY  COUNCIL.  —  Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Committee  of 
the  Privy  Council,  considered  as  a  Judicial  Tribcna], 
especially  in  Ecclesiastical  Cases,  with  special  reference  to  the  ri^Lt 
and  duty  of  its  members  to  declare  tneir  opinions.  3y  W.  F. 
FINLASON,  Barrister-at-Law.    Bemy  8to.    1878.  4jl  6d 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.— By  KOBXXT 
THOMAS  LATTEY,  Attorney  of  the  Court  of  Queen'a  Beach, 
and  of  the  High  Court  of  Bengal.    12mo.    1869.  6«. 

PROBATE.— Browne's  Probate  Practice :  a  Treakiae  en  the 
Pzindples  and  Practice  of  the  Court  of  PMhate,  in  Contantioai  aad 
Non-Contentions  Business,  with  the  Statutes,  Bnlea,  Fees,  swi 
Fonns  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  fivnter^ 
at-Law,  Recorder  of  Ludlow.     8to.     1878.  IL  1'. 

"  A  eunory  glance  through  Mr.  Browoe*!  work  showi  tlut  It  has  been  mmpfM  «£« 
'ut«  than  ordinary  care  and  iatelligeocoL     We  ahoiild  cooanlt  it  vithewty  ec 

Hayne3.^FtV2e  "  Leading  Cases.'* 
*  All  standard  law  WorlaareJcept  in  Stocky  in  taw  ea^f  and  Mtr 
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PUBLIC  HEALTH.— Chambers'  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  Notes  of  1078  leftding  Cases.  Various  official 
doeoments  ;  precedents  of  By-laws  and  Begulations.  The  Statutes 
In  full.  A  Table  of  Offences  and  Punishments,  and  a  Copious 
Index.  Seventh  Edition,  enlarged  and  reTised,  with  ScrPLEicxMT 
containing  new  Local  Goveniment  Board  By-Laws  in  f  cdL  Imperial 
8vo.    1875-7.  U  St. 

*«*  The  SuPFLEHXHT  may  be  had  separately,  price  9i. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— The  Law  relating  to  Pablis 
Health  and  lx)cal  Government,  as  contained  in  the  Fnblic  Health 
Act,  1875,  with  Introduction  and  Notes,  showing  all  the  alterations  In 
the  ExistingLaw,with  reference  to  the  Cases,  &c.;  together  with  a  Sup- 
cement  containing  ''The  Rivers  Pollution  Prevention  Act,  1876.*' 
With  Explanatory  Introduction,  Notes,  Cases,  and  Index.  By 
G.  A.  R.  FITZGERALD,  Esq.,  Banister-at-Law.  Royal  8vo. 
1876.  1/.  li. 

*'  A  oopions  and  well-exacnted  snslytleal  Index  oompletes  the  work  which  we  can 
eonfldontly  recommeod  to  the  offloera  and  memberB  or  aaniUry  anthorities,  and  aU 
interested  in  the  lubject  matter  of  the  new  Act."— Icnv  MagaMins  and  Review. 

"  Mr.  FitzOerald  oomee  forward  with  a  apeeial  qoaliflcation  for  the  taak,  for  he  was 
emploTed  by  the  Govemmeat  in  the  preparation  of  the  Act  of  1875;  and,  as  he  hlmaelf 
•my,  haa  neoeoearily,  for  aome  time  past,  deroted  attention  to  the  law  relating  to  publit 
health  and  local  goTeiamfnt.**— Xow  JommaL 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  Including  Hints  as  to  the  Sammoninfi;  and  Manage- 
ment of  them ;  and  as  to  the  Dnties  of  Chairmen,  Clerks,  Secretaries, 
and  other  Officials;  Rules  of  Debate,  &c.,  to  which  is  added  a  Digest 
of  Reported  Cases.  By  GEORGE  E.  CHAMBERS,  Esq.,  Bar- 
risterat-Law.    12mo.    1878.  Net,  2t,  6<L 

QUARTER  SESSIONS.— Leeming  Sl  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jorisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Chester,  Judge  of  County 
Courte,  and  Deputy-Chairman  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  of  the  Inner  Temple,  Esq.,  Bariister^it-Law.  8to. 
1876.  U  1#. 

"  The  present  editora  appear  to  hare  taken  the  ntmost  paina  to  make  the  Tolume  com- 
plete, and,  fhnn  oar  examuution  of  it,  we  can  thoronghly  recommend  it  to  all  interested 
in  the  pnotioe  of  qnarter  aeostona"— low  7fme§ 

Pritchard's  Quarter  Sessions.— The  Jurisdiction,  Prac- 
tice and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and 
AppeUate  Matters.  By  THOS.  SIRRELL  PRITCHARD,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.      8vo. 

1875.  22.  2t. 

'*  We  can  eonHdentiy  aar  that  it  ia  written  throoghout  with  eleamen  and  intelliifence, 
aud  that  both  in  legialatlon  and  ia  caw  law  it  u  oareftally  brcnght  down  to  the  meat 
recent  date."— Ao<fett<r«'  JowmaL 

RAILWAYS.— Browne  and  Theobald's  La>Ar  of  Rail- 
A^ays.  By  J.  H.  BALFOUR  BROWNE,  of  the  Middle  Temple, 
Registrar  of  the  Railway  Commiasioners,  and  H.  S.  THEOBALD, 
of  &ie  Inner  Temple,  Esqrs.,  Barristers-at-Law.       (^In  frepar<Uion,\ 

Lely's  Railway  and  Canal  Traffic  Act,  1878.— 

And  other  Railway  and  Canal  Statutes-;  with  the  Greneral  Orders 
Forms,  and  Table  of  Fees.  ByJ.M.LELY,Esq.  Post  8yo.  1878.   St. 

*«*  AU  gtandard  Law  Workt  are  kfpi  in  Stoekf  in  law  ca{f  and  other  bindings. 
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RATES   AND    RAnNQ.--C  as  tie's  Practical   Treatise  : 

the  Law  of  Rating.   By  EDWARD  JAMES  CASTLI 

the  Inner  Temple,  BAirister-at-Ijaw.    Demy  8to.     1879.        1- 

"Mr.  Ciuftle's  book  is  a  corrtot,  exhaiutiTe,  cImt  and  oondM  view  d  tibe  h* 

*'Tb«  book  f«  a  weftal  aasiatant  In  a  potplaxad  bruuih  of  Law.*— r«nr  JbmrmaL 

Chamber's  Law  relating  to  Hates  and  Ratic: 
wiUi  especial  reference  to  the  Powers  and  Duties  of  R^e-k^r. 
Local  Authorities,  and  thefar  Officers.  Being  the  Stsbtutes  ia  r. 
and  brief  Notes  of  550  Cases.  By  G.  F.  CHABCBBBS^  h 
Barrister-at-Law.    Lnp.  8va    187& 

REAL  ESTATE.— Foster's    La^Ar   of   Joint   OwTiersh 
and  Partition  of  Real  Estate.   By  EDWAKD  JOi 
FOSTER,  M.A.,  late  of  Lincoln's  Inn,  Barrister-at-Lftv. 

1878.  l(k  - 

"  Vr.  Foster  may  be  congratulated  on  having  produoed  a  veiy  natlafalm.  ■: 
nMCMW  on  the  Law  of  Joint  Ownonhip  and  Partition.    Be  has  taken  eoosiW 
pains  to  mako  his  treatise  practically  useful,  and  has  combined  within  the  £r. 
chapters  into  which  the  book  is  divided,  brevity  of  statement  with  compkts^* 
f'^eatmont."— ^w  Mageuine. 

REAL  PROPERTY.— Green-wood's  Recent  Real  Pre- 
perty  Statutes.  Comprising  those  passed  during  the  t9b\ 
1874-1877  indusive.  Consolidated  with  the  Earlier  Stotatvthe^' 
Amended.  With  Copious  Notes,  and  a  Supplement  ocatanii^  »' 
Orders  under  the  Settled  Estates  Act,  1878.  Bj  HABKT 
GREENWOOD,  M. A.,  Esq.,  Banister-at-Law.    St<k     1871    I- 

"To  Btadents  perticiilarly  this  coUectioo,  with  the  csnAd  notes  and  ntaemM-  \ 
prevloos  leclslation,  will  be  of  ooosidentblo  m«e."    Lm§  Timm. 

"Tlie  author  has  added  notes  which,  espedaUv  on  the  Vendor  and  rmchMg  A' 
and  the  Settled  Estates  Act,  are  likely  to  be  useful  to  the  practitionar    •    .    .  s  :■>' 
as  we  have  tested  thoro,  the  statements  appear  to  be  generally  accurate  and  ecvr^ 
and  the  work  will  be  found  exceedingly  lumdy  for  referance."—  SntUitm  t  Jfmrm..    I 

"  Mr.  Oreenwood's  book  gives  such  of  the  provisioas of  the  asMBded  ttMMMlmmct 
ptiU  in  force,  as  well  ss  the  proviiions  of  the  new  statatea,  in  order  to  sikow  bmn  eec*' 
the  eifeet  of  the  recent  legislation.'*— Xav  JamtimL 

Leake's  Elementary  Digest  of  the  Law  of  Pro- 
perty in  Land.— Contidiiiiig :  IntroduoticQ.  Piut  L  IS 
Sources  of  the  Law.— Part  IL  EsUtea  in  Land.  By  STSFHK5 
MARTIN  LEAKE,  Bamster^t-Law.    8to.    1874.  Ui: 

*«*  The  above  forms  a  complete  latrodoction  to  the  Study  of  the  Law  ot  anal  Pr=feT 

Shearwood'b  Real  Property.— A  Concise  Ahridgss: 
of  the  Law  of  Real  Property  and  an  Introduetion  to  OooYvys^Sr 
Designed  to  facilitate  the  subject  for  Students  pr^aiini  is 
Examination.  By  JOSEPH  A.  SHEARWOOD,  of  linooln^i  Is- 
Esq.,Banister-at-Law.    Demy8vo.    1878.  U^ 

"The  present  law  is  exponnded  paragraphically,  so  that  it  ooald  be  aUaalj  i«~- 
witboot  understanding  the  origin  from  which  it  has  qwnng,  or  the  prtnc^Aea  an  vtkt 
Is  baaed."— £oie  Journal 

Shelford's  Real  Property  Statutes. — ^Eighth  E^- 
By  T.  H.  CARSON,  Esq.,  Barrister-at-Law.  8vo.     1874.    U  J  • 

Smith's  Real   and   Personal   Property. — ^A  Or 

pendium  of  the  Law  of  Real  and  Personal  Property,  priBa'* 
connected  with  Conveyandng.  Designed  aa  a  aeoond  nook  ■' 
Students,  and  as  a  digest  of  the  most  usefol  learning  fer  Ft*:'- 
tionen.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q«0.  IVtt  £^^  - 
2to1s.    Demy8yo.      1877.  S.- 

**He  hss  given  to  the  stodsnt  a  book  which  he  may  read  oTsr  and  ever  saslBvtt^ 
and  pleasora.*'— laif  3VIIMS. 
•*The  work  beftsre  us  nill,  we  Ihink,  be  foand  of  very  great  tsrvlet  totts 


'•*  Ml  itandard  Law  WorktartlqdinSiodt^intawea^mndcU^hiad^ 
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«GISTRATION.— Brow^ne's(G.Lathom)Parliamentary 

and  Municipal  Registration  Act,  1878  (il  &  42 

Vict   cap.  26);   with  an  Introduction,    Notes,    and    Additional 

Forms.    By  G.  LATHOM  BEOWNE>  of  the  Middle  Temple,  Esq., 

Barriater-at-Law.    12mo.     1878.  6«.  W» 

Rogers — Vide  "  Eledaona." 

REGISTRATION     CASES.— Hop^ATOod      and      Coltman's 

Registration  Cases.— VoLL (1868-1872).  iVrt,2i.l8«.  Calf. 

Vol.  II.  (1873-1878).    Ntt,  7L  10*.  Gait 

Coltman's  Registration  Cases.— Vol.  I.    Part  I.  (1879 

-80).  Net,  10«. 

RIVERS  POLLUTION  PREVENTION.— FitzGerald's    Rivers 

Pollution  Prevention  Act,  1878.— With  EzpUnatonr 

Introduction,  Notes,  Cases,  and  Index.    Boyal  8yo.  1876.      8«.  6dL 

IONIAN  LAW.— Cumin.— fWe**  Civil." 

Greene's  Outlines  of  Roman  Law.— Consistfaig  chiefly 

of  an  Analysia  and  Sommary  of  the  Institutes.     For  the  use  of 

Students.    By  T.  WHITCOMBE  GREENE,  B.C.L.,  of  Linoohi's 

Inn,  Barrister-at-Law.  Thizd  Edition.  Foolscap  8yo.  1875.      7«.  6(2. 

Mears'  Student's  Ortolan. — An  AmJysis  of  M.  Ortolan's 

Institutes    of    Justinian,   including   the   History   and 

Generalization  of  KoxAN  Law.     By  T.  LAMBEBT  MEABS, 

M.A.,    LL.D.    Lend.,  of    the    Inner  Temple,    Barrister-at-Law. 

PuhlithedbypenniMtionofthiekUeM.Ortolan.  Po8t8vo.  1876.  12i.6(2. 

Ruegg. —  Vide  "Justinian." 

SAUNDERS^  REPORTS.— Williams'  (Sir  E.  V.)  Notes  to 

Saunders'  Reports.— By  the  late  Serjeant  WILLIAMS. 

Continued  to  the  piesent  tilhe  by  the  Bight  Hon.  Sir  EDWARD 

VAUGHAN  WILLIAMS.    2  vols.    Royal  8yo.    1871.      22.  10«. 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 

1877,  and  the  Settled  Estates  Act  Orders,  1878, 

with  Introduction,  Notes  and  Forms,  and  Summary  of  Practice. 

Second  Edition.    By  JAMES  W.  MIDDLETON,  KA.,  of  Linoohi's 

Inn,  Barrister-at-Law.    12mo.    1879.  Is.  6d. 

*'  A  complete  work  aa  a  practical  edition  of  ttao  Settled  Estates  Act,  1877t  ^ad  will  be 

round  exeeedingly  oaofal  to  legal  praetitionen.**~£ai0  JourruU. 

SHERIFF  LAW.— Churchill's  Law  of  the  Officd  and 
Duties  of  the  Sheriff!  with  the  Writs  and  Forms  relating 
to  the  Office.  By  CAMERON  CHIXRCHILL,  B.A.,  of  the  Inner 
Temple,  Barrister-at-Law,  assisted  by  A.  CARMICHAEL  BRUCE, 
B.A.,  of  Lincoln's  Inn,  Barrister^t-Law.  Demy  8vo.  1879.  18i. 
•(  This  is  a  work  apoa  a  rabject  o(  Urge  practical  importaace,  and  seems  to  Imts  bemi 

compiled  with  exceptional  care.    ....    There  is  an  appendix  o(  forms  which  will  be 

found  nsefhl.**— Xaw  Tinut. 
"  Under-Sheriflsi  and  lawyers  generally,  win  find  tUs  a  Qseftal  book  to  hare  by  them, 

ix>th  tat  perosal  and  reterenoe/'— Xots  Moffcubu. 

»HIPPiNQ,  and  vide  «  Admiralty." 

Boyd's  Merchant  Shipping  Laws ;  being  a  Consolida- 
tion of  aU  the  Merchant  Shipping  and  Passenffer  Acts  from  1854  to 
1876,  incluMYe ;  with  Notes  of  ah  the  leading  English  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix 
containing  tlie  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Treatise  on  Maritime  Law.  By  A.  C.  BOYD,  LLB.,EBq., 
Barrister^at-Law,  and  Midland  Circuit     8to.     1876.  lU  5». 

**  We  can  recommend  the  work  as  a  rery  naefbl  oompendlna  of  shipping  law.**^£air 

IVmss. 

Foard's    Treatise    on    the   Law  of   Merchant 
Shipping  and  Freight— By  JAMES  T.  FOARD,  Bar- 
rister-at-Law.   Royal  8vo.    1880.  Ba{feaV,lLh 
SIGNING  JUDGMENTS.— V\^alker.—rt(2e  '*  Judgments.'' 

»  *  AU  itandard  Law  Workt  artkeplinSiock,  in  lawccdfandMtrhindinfft 
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SOLIOITORS.—Cordepy's   Law  relatinQf   to  Solk:. 

of  the  Supreme  Court  of  Judicatur-e-— V-^ 

Appendix  of  Statutes  and  Rules.    By  A.  CORI>£RY»  of  tfat  J 

Temple,  Esq.,  Bamster-at-Law.    Demy  8ro.     1878.  i 

**  Mr.  Oordeiy  writes  tersley  uid  dearly,  aad  displio»«  in  geoerml   »       *  im^^^  < 

care  in  the  coUectloo  of  caaea'—  SoUeUm^  /ounal. 


**  The  ohapten  on  liability  of  foUdton  and  on  lien  tnj  be  aelecte  1  «s  tveef  £:• 
1 J  the  book."— low  JowrnaL 

SOLICITORS'  GUIDES.— ru2e  "  Examination  Guides.** 
STAMP  LAWS.— Tllsley's     Treatise     on      ttie      Sw 
Laws.-— Being  an  Analytical   D^ett  of    all   tbe    State:^^ 
Caaes  relating  to  Stamp  Duties^  with  practical   remsrlD  ti'- 
Third  Edition.    With  Tables  of  all  the  Stamp  Dotiea  p^rr 
the  United  Kingdom  after  the  Ist  Januaiy,  1871,  and  of  FrI 
Duties,  Ac,  &c.    By  E.  H.  TILSLET,  of  the    Inliud  Be- 
Offioe.   8vo.   1871. 

STATUTES,  and  vidt  "  Acts  of  ParliamenL" 

Biddle*8  Table  of  Statutes.— A  Table  tA  Befocef^ 
unrepealed  Public  General  Acts,  arranged  in  the  AJph&betical  -  *'  i 
of  their  Short  or  Popular  Titles.  Second  Edition,  indoificf  B^'^ 
enoes  to  all  the  Acts  in  Chitty*s  Collection  of  Statutes.  Koral  *^ 
1870.     {PuUuhed  at  9$.  6dL)  Sei  £& 

Chitty's  Collection  of  Statutes.— A  CoUectum  cf  Sa* ' 
of  Practical  Utility  ;  arranged  in  Alphabetical  and  Chro3K4  .  -<| 
order,  with  Notes  thereon.  The  Fourth  Edition,  oontainin^  t^  - '' 
and  Cases  down  to  the  dose  of  the  present  Session  of  ParEsiLtr .  - 
laiffer  type  than  that  of  the  former  Editions,  and  with  ica^' 
fa<mities  for  Reference.  By  J.^M.  LELT,  Esq.,  Bunista^^l^ 
In  6  very  thick  toIs.     Royal  8vo.    1880.  li'  '^ 

■*  When  he  (Lord  Campbell)  was  upon  the  Bench  he  always  had  Uiis  week  tj  i^ 

and  ne  statutes  were  ever  rafeiTed  to  by  the  Bar  whleh  be  eoold  aot  fiitd  ia  iL* 

•The  Revised  Edition  of  the  Statutes,  ajx  125> 
1868y  prepared  under  the  direction  of  the  Statute  llaw  Coscoi^';'. 
published  by  the  authority  of  Her  Majesty's  GoTenuneat.  1=  -^ 
vols.     Imperial  8vo.     1870-1878.  I."^  • 

VoLl.— Henry  III.  to  James IL,  1235-1685   .    11.  U 

„   2.— Will.  &  Mary  to  10  Geo.  HL,  168^-1770    .    1    0 

„    8.— 11  Gea  III.  to  41  Gea  III.,  1770-1800    .    0  17 

„    4.— 41  Geo.  III.  to  61  Geo.  IIL,  1801-1811    .    0  IS 

„    6.-62  Geo.  IIL  to  4  Geo.  IV.,  1812-1823    .15 

„    6.— 6  Geo.  IV.  to  1  &  2  Win.  IV.,  1824-1831    .    1    6 

„  7.-2  &  8  WUL  IV.  to  6  &  7  Will  IV.,  1831-1836  .  1  IC 
„  8.-7  WilL  IV.  A  1  Vict,  to  6  &  6  Vict,  1837-1842  ,  1  12 
„    9.-6  &  7  Vict,  to  9  A  10  Vict.,  1843-1846    .    1  11 

„  10.— 10  ^  11  Vict  to  18  A  14  Vict,  1847-1850    .17 

„  11.— 14  A  U  Vict  to  16  A  17  Vict,  1861-1858    .    1    i 

„  12.— 17  A  18  Vict,  to  19  A  20  Vict,  1864-1856    .    1    « 

„  13.— 20  Vict,  to  24  A  26  Vict,  1867-1861    .    1  10 

„  14.-26  A  26  Vict  to  28  A  29  Vict.,  1862-1865    .    1  10 

„  16.-29  A  80  Vict,  to  31  A  82  Vict,  and  J  i8ge-l867-«    1  10 
Supplement,  1 

*^*  The  above  Work  is  now  completed. 
•Chronolog  ical  Table  of  and  I  ndex  to  the  Statute^ 
to  the  end  of  the  Session  of  1879.    Sixth  Edition,  impotsl  ^ 
1880.  > 

•Public  General  Statutes,  royal  8vo,isBQed  in  paitisBc* 

complete  volumes,  and  supplied  immediately  on  publteatioB. 
*  Printed  by  Her  Majesty's  Pzinten,  and  Sold  by  STSWra  A  Soss. 

AU  ttandard  Law  Worhi  are  Jxj4  in  Stocky  in  law  calf  €md  Mir  Uai^ 


*  » 
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SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice 
of  Summary  Convictions  under  the  Sum- 
nnary  Jurisdiction  Acts,  1848  and  1879  ;  including 
Proceedings  preliminary  and  subsequent  to  Convictions,  and  the 
responsibility  of  convicting  Magistrates  and  their  Officers,  with 
Forms.  Sixth  Edition.  By  W.  H.  MACNAMABA,  Esq.,  Bar- 
rister-at-Law.  Demy  8vo.  1879.  IL  is, 
**  We  gladly  welcome  this  good  edition  of  a  good  hook.."— SoliHtor$*  Journal. 

Templer's  Sunnnnary  Jurisdiction  Act,  1879.— 
Rules  and  Schedules  of  Forms.  With  Notes.  By  FK.EDEKIC 
GORDON  TEMPLER,  Esq.,  Barrister-aSLaw.    Demy  8vo.    1880. 

5«. 
•*  We  think  this  edition  evenrthing  that  could  be  desired/*— SA<^«M  Poti,  Y€b.  7,  18S0. 
Wigram.— KtA?  "Justice  of  the  Peace." 
SUMMONSES  AND  OR9ERS.— Archibald.— 7u2e"  Judges* Cham- 
bers Practice." 
TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
si  on. — A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Observations  and  Official  Forms.  Third  Edition. 
Completely  rearranged  and  thoroughly  revised.     By  EVELYN 
FREETH  and  ROBERT  J.  WALLACE,  of  the  Legacy  and  Succes- 
»on  Duty  Office.    Royal  12mo.    1880.  12s.  6d. 

TITHES.— BurnelL— The  London  City  Tithe  Act,  1879, 
and  the  other  Tithe  Acts  effecting  the  Com- 
mutation and  Redemption   of  Tithes  in  the 

City  of  London,  with  an  Introduction  and  Notes,  &c.     By 

HENRY  BLOMFIELD  BURNELL,  B.A.,  LL.B.,  of  Lincoln's 

Inn,  Esq.,  Barrister-at-Law.    Demy  8vo.     1880.  1  Of.  6(2. 

TORTS. — Aadison  on  Wrongs  and  their  Remedies.— 

Being  a  Treatise  on  the  Law  of  Torts.    By  C.  G.  ADDISON,  Esq., 

Author  of  '*  The  Law  of  Contracts."    Fifth  Edition.    Re-written. 

By  Ll  W.   cave,  Esq.,  M.A.,  one  of  Her  Majesty's  Counsel 

Recorder  of  Lincoln.    Royal  8vo.    1879.  12.  IBs. 

*'  As  Dov  preeented,  this  valuable  trsatlae  most  prove  highly  aoeeptable  to  Judges  and 

tbe  profeiiaion.'''Za«r  Timet. 

*'  Cdvu't  *  AddiKin  on  Torts'  will  be  rcc-^ga  scdas  an  indispensable  addition  to  every 
lawyer*!  library."— Xow  MagoMine. 

Ball.— Fide  "Common  Law." 
TRADE  MARKS— Rules  under  the  Trade  Marks*  Re- 
gistration Act,  187B  (by  Authority).  Sewed.  iVrf,  1#. 
Sebastian  on  the  Law  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Registration,  and  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  Precedents  of  Injunctions,  &c. ;  The  Trade  Marks  Regis- 
tration Acts,  1875—7,  the  Rules  and  Instructions  thereunder; 
The  Merchandise  Marks  Act,  1862,  and  other  Statutory  enact- 
ments; and  The  United  States  Statute,  1870  and  1875,  and  the 
Treaty  wiih  the  United  States,  1877  ;  and  the  New  Rules  and 
Instructions  issued  in  February,  1878.  With  a  copious  Index. 
By  LEWIS  BOYD  SEBASTIAN,  B.C.L.,  M.A.,  of  Unoohi's 
Inn,  Esq.,  Barrister-at-Law.    8vo.     1878.  14s. 

"  The  book  cannot  fail  to  be  of  serTlce  to  a  laive  class  of  Uwjera."— iSob'cJfort'  JoumaL 
"  Mr.  Bebutlan  has  written  the  foilett  aod  most  methodical  book  on  trade  martai 
which  haa  i4>peared  io  Sagland  since  the  passing  of  the  Trade  Harks  ReglitratloB 
Acta."— TVode  Mark*. 

*"  Viewed  as  a  oompOatioD,  the  book  loares  little  to  be  deaired.    Viewed  as  a  treatise  on 
a  labject  of  growing  Importanee,  it  also  strikes  us  at  being  well,  and  at  any  rate  earefally 
«l0cnted.''~law  Journal. 
''Mr.  8ebastiaa*s  book  Ua  oarefnl  statement  of  the  law/'— £<ns  IHmet, 

*^*  AUStemdard  Law  Workt  are  kepi  in  Stocky  in  law  calf  and  other  Hndingt, 
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TRADE  MARKS-CoMmud, 

Sebastian's   Digest    of   Cases  of  Trade    Marl 
Trade  Name,  Trade   Secret,  Goodwill,  Ac, .: 
cided  in  the  ConitB  of  the  United  Kingdom,  India*  the  ColoBie?,  .* 
the  United  States  of  America.    Bj  LEWIS  BOYD  S£BASTLl> 
B.O.L.,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-ai-Law,  Antb^  .- 
"The  Law  of  Trade  Marks."    Demy  8to.     1879.  U  ' 

*'  A  digest  which  will  be  of  very  groat  value  to  all  practitiooerB  who  hare  to  a^  • . 
on  matters  connected  with  trade  tDarka.'*—3olteitor9'  Journal,  Jiily  26,  lb79. 

Trade  Marks  Journal.— 4tQ.   Sewed.    (litmtd  fowtmi^i: 

No$,  1  to  198  are  nov  ready,  Aet,  eac^  : 

Index  to  Vol  L  (Nos.  1—47.)  ^>^ 

Ditto,  „  Vol  IL  (Nob.  48—97.)  /.>?. 

.     Ditto,  „  VoL  IIL  (Nos.  98—123.)  N^^. 

Ditto,  „  VoL  IV.  (Nos.  124—156.)  .Vr!. 

Ditto,  „  VoL  V.  (Nos.  157—183.)  JV\.'. 

Wood's  La'w  of  Trade  Marks.— Containing  the  >! 
chandise  Marks'  Act,  1862,  and  the  Trade  Marks'  B^irtraliDn  A. 
1875 ;   with  the  Knles  thereunder,  and  Practical  DirMtions  for  • 
taining  Kegistration ;  with  Notes,  full  Table  of  Cases  and  Index.    I 
J.  BIGLAND  WOOD,  Esq.,  Barrister-at-Law.    12mo.    1876.    l 

TRAMWAYS.— Palmer.— Ficfe  «  ConTejandnfir." 

Sutton*s  Tramway  Acts.— The  Tramway  Acts  of  v 
United  Kingdom,  with  Notes  on  the  Law  and  Practioe,  and  t 
Appendix  containing  the  Standing  Orders  of  Parliament,  T^< 
of  the  Board  of  Trade  relating  to  Tramways,  and  Decisions  of  :■: 
Befereee  with  respect  to  Locos  StandL  By  UENRT  STTTTv*: 
B.A.,  ofLinoobi'sInn,BaiTister<at-Law.    Poet  8to.     1874.       i:. 

TRUSTS   AND  TRUSTEES— Godefroi's     Digest     of    th 

Principles  of  the  Law  of  Trusts  and  Tni: 
tees.— By  HENRY  GODEFROI,  of  Lincohi*s  Inn,  E- 1 
Borrister-at-Law.  Joint  Author  of  '*  Godefroi  and  Shortt*a  L&^  : 
Railway  Companies."    Demy  8yo.     1879.  li  I 

"  No  one  who  refers  to  this  book  for  information  on  a  qqestloQ  within  its  r.^^ .  s 


we  think,  likelv  to  go  away  unsatisfied." — Saturdap  Review,  September  6,  IbT 
of  great  utilitv  t< 
"  As  a  digest  of  the  law,  Mr.  Godefroi's  work  merits  comxnendation,  for  therairl 


"  Is  a  work  of  great  utility  to  th»  practitioner.  ** — Law  Magaxme. 


statementB  are  brief  and  dear,  and  for  his  statements  he  refers  to  a  gcodlj 
authoritioe.    In  the  table  of  cases  the  references  to  the  seTeral  contexnpi  r^-.. 
reports  are  given,  and  there  is  a  very  oopious  index  to  subjects."— JUsr  Jom-nuL 

USES.'Jones  (W.  Hanbury)  on  Uses.— 8to.    1862.       7i 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur 
chasers. — ^A  Treatise  on  the  Law  and  Practice  relatiiig  to  Vca 
doTB  and  Porchaseis  of  Real  EsUte.  By  J.  HENRT  I>ART. « 
Lincoln's  Inn,  Esq..  one  of  the  Six  Conveyancing  Coonael  of  tb 
High  Court  of  Justice,  Chancery  Division.  Fifth  Edition.  6 
the  AUTHOR  and  WILLIAM  BARBER,  of  Lfau»!n*a  Inn,  Di) 
BaiTisteratLaw.    2  vols.    Royal  8Ta    1876.  3iL  13&  04 

*'  A  standard  work  like  Mr.  Dart's  Is  b«7ond  sU  praise.**— As  Lam  lovrmmL  i 

WATERS.— 'Wool rych  on  the  Law  of  Waters. — ^XbcIikIxi 
Rights  in  the  Sea,  Rivers,  Canals,  &a    Second  Edition.    Svo.    \tl\ 

Goddard.— F«2e  <*EaMment8L"  Acl,  Ift 

WATERWORKS— Pal  mer.—  Vide  "  Conveyancing."  ' 

WILLS.— RawUnson's  Guide  to  Solicitors  on  takinjj 
Instructions  for  Wills. — 8vo.    1874.  % 
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mLLS.-ComtinMid, 

Theobald's  Concise  Treatise  on  the  Construc- 
tion of  Wills.— With  Table  of  Cases  and  FuU  Index.  By 
H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
and  Felloir  of  Wadham  College,  Oxford.    8va     1876.  1^. 

*' Jfr.  TliaolMld  has  certainly  giren  ertdenoe  of  •ztaosiTs  inTMtlgaUon,  oonsciBntloiis 
laboar,  and  clsar  expoaitfoa.**— Zmt  JiiagatiM, 

'  'We  deain  to  remd  our  decided  Impreaalop,  after  a  tomewhat  carefiil  examiiiation, 
that  this  is  a  book  of  mat  abiiltj  and  Taloe.  It  bean  on  OTorj  page  traoee  of  care  and 
■oiiDd  fndgmeat.  Ifc  la  certain  to  prore  of  great  practical  naefVuneas,  for  it  suppllea  a 
vant  which  waa  beginning  to  be  disUncUy  feU."— iSMfeAort'  Journal. 

"  His  anrangement  being  good,  and  hia  statement  ot  the  elTect  of  the  decisions  being 
clear,  laia  work  cannot  fail  to  be  of  practioal  utility,  and  as  such  wo  can  commend  it  to  ths 
attention  of  the  profession."— Zoie  Timtt. 

**  It  is  remarkably  well  ananged,  and  Its  contents  embraoe  all  the  principal  heads  on 
the  sabjeef-^Iaw^Mmal. 

WRONGS^Addison.~FM2«  "Tort^" 


; — A  large  stock  new  and  second-hand. 


Catalogue  on  application. 


— Bxecvded  in  the  best  manner  at  mode- 


rcUe  prices  and  with  dispatch. 


The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

ACTS — The  Pvl>lisher8  of  this  Cata- 


logue  possess  the  largest  knovm  collection  of  Private 
Acts  of  Parliament  (including  Public  and  Local), 
and  can  supply  single  copies  commencing  from 
a  very  early  period. 

. — For  Probate,  Partnership,  or 


other  purposes. 
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ITEW  WORKS  MD  NEW  EDITIOl 


Archibald's  Handbook  of  the  Practice  in  the  Con 
mon  Law  Divisions  of  the  High  Court  : 
Justice;  with  Forms  for  the  tiae  of  Country  Solicitora.  By  W.  ¥.• 
ArchtbcUdf  Esq.,  Barrister-at-Law,  Author  of  "Forma  of  Snmm.rj 
and  Orders,  with  Notes  for  use  at  Judges' Chambers,*' &C.    {Tntkcj-' 

Bro'wne  and  Theobald's  Law  of  Railways.  I 
/.  J7.  Balfour  Browne,  of  the  Middle  Temple,  Esq.,  Barrister-atUi 
Registrar  to  the  Bailway  CommiaskmerB,  and  H.  S.  Theobald^  of  ti 
Inner  Temple,  Esq.,  Barriater-at-Law.  {In  the  i^.-i 

Bullen  and  Leake's  Precedents  of  Pleading.    Foti 
Edition.     By  T.  J,  Bullen,  Esq.,  Special  Pleader,  and  C^  Do'i 
the  Inner  Temple,  Esq.,  Barrister-at-Law.  (/» the  pna 

Coote's  Treatise  on  the  Law  of  Mortgage.  To-f. 
Edition,  thoroughly  revised.  By  William  Wyliyt  Maekemm,  Esq ,  a 
of  Her  Majesty's  Counsel  {Neary  m.^ ; 

Daniell's  Chancery  Practice.— Sixth  Edition.— By  L  F\ 
and  B,  C.  Dunn,  Esqrs.,  Barristers-at-Law.     Assbted  by  IF.  B.V] 
Esq.,  Student  and  Holt  Scholar  of  Gray's  Inn,  Ac,  Editor  of  the  Vu 
Edition  of  *<I)anieU'A  Forma." 

Fry's  Specific  Performance.— A  Treatise  on  the  Spedfic^ 
formance  of  Contracts.  Second  EditioiL  By  the  Hon.  Sir  £^:-':i 
Fry,  one  of  the  Judges  of  Her  Majesty's  Hi^  Court  of  3^-^i 
assis^  by  W,  Donaldson  BavUns,  of  Lincoln's  Inn,  Esq.,  Bani*^! 
at-Law,  M.A.,  and  late  Fellow  of  Trinity  College,  Cambridge. 

Macaskie's  Treatise  on  the  Law  of  Hxecutors  cr.( 
Administrators,  and  of  the  Administration  of  theEstv.^  i 
Deceased  Persons.  By  Stuart  MacaAit,  of  Gray's  Inn,  Esq.,  Bsn-l-'J 
at-Law.  {NearUf  nrri 

Morgan  and  Davey's  Treatise  on  Costs  in  Char* 
eery.  Second  Edition.  By  the  Bight  Honourable  Qtorgt  0/  ^ 
Morgan,  of  Lincoln's  Inn,  one  of  Her  Majesty's  Counsel ;  and  L  J 
Wurb^urg,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  an  Apf^: 
dix  contaLiing  Forms  and  Precedents  of  Bills  of  CoetsL 

Odgers  on  Libel  and  Slander.— A  Digest  of  the  Law  of  LTr^ 
and  Slander,  with  the  Practice  and  Procedure,  both  in  CSril  ^ 
Criminal  Cases.    By  W,  Biate  Odgert,  LL.D.,  Barrister-at-Law. 

Pollock's  Digest  of  the  La'w  of  Partnership.— Sec *"^ 
Edition. — By  Frederick  Pollock,  of  Lincoln's  Inn,  Esq.,  Barrister-tf 
Law,  Author  of  "  Principles  of  Contract  at  Law  and  in  Equity.'' 

{/nUuf^ 

Steer's  Parish  La>v.— Fourth  Edition.  By  W.  IT.  Moena*" 
Esq.,  Bamster-at'Law.  {Intkci^is- 

Stone's  Practice  for  Justices  of  the  Peace,  Justices 
Clerks,  and  Solicitors  at  Petty  and  Specis 
Sessions,  <ScC.  Ninth  Edition.  By  F.  O,  Templer,  of  the  Ix:' 
Temple,  Esq.,  Barrister-at-Law,  Editor  of  ''The  Summary  Juria&si 
Act,  187d." 
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Williams'    Xaw    of    Sxecutora    and    Administsatexs.  —  A 

Treatise  on  the  Taw  of  Executors  and  Administratnri.     Ei^tb  Rdiiioo 
By  WALTBR  VAUGHAN  WILLIAMS,  and  KOLAND  VAUOH  AN 
WILLIAMS,  Eaqra.,  Barri^tere-at-Law.    2  roU.    Royal  Sro.     ISTPX 
Price  3{.  I61.  oloth. 

"  A  treatiae  which  occupies  a  unique  position  and  which  is  recognised  by  the  Bcu .  & 
and  the  profession  as  ha vlng  paramount  authority  in  the  domain  of  Uw  wltfa  wt^vcL  i: 
dealb.  "—Law  Jomnal. 

Arcliibald'8  Forms  of  Summonses  and  Oxdexs,  with  Notes 
for  use  at  Judges'  Chambers  and  in  the  District  Registries.  By  W.  F. 
A.  ARCHIBALD,  M.A.,  of  the  Inner  Temple,  Barristor-at.I<aw. 
Royal  12mo.    1879.    Price  12^.  (ki.  doth. 

"  The  work  is  done  most  thoroughly  and  yet  concisely.  The  practitioner  will  fir.  i 
plain  directions  how  to  proceed  In  sll  the  matters  connected  with  a  eammoii  law 
action,  interpleader,  attachment  ef  debts,  maiufasMM,  ioljunctioa— indeed,  tfae  wb<U: 
jurisdiction  of  the  common  law  diTisions*  in  tiie  district  ragistriea,  and  at/odges' 
chambers." — Law  Time$, 

Browne's  IHTorce  Practice. — ^A  Treatise  on  the  Principles  and 
Practice  of  the  Court  for  Divorce  and  Matrimonial  Causes.  With  i"^^ 
Statutes,  Rules,  Fees  and  Forms  relating  thereto.  Fourth  Editi«»i:. 
By  GEORGE  BROWNE,  Esq.,  B.A.,  Barrister-at-Law,  Seoorder  of 
Ludlow.    Demy  8vo.    1880.    Price  W.  4s.  cloth. 

Godeftoi's  Digest  of   the  Principles  of  the  Law  ef  Ts«st» 

and  Trustees.      By  HENRT    GODEFROl,  of  Lincoln's  Inn,  Fsq., 
Barrister-at-Law.    Joint  Author  of  "Godefroi  and  Shortfa  Xaw  ef 
Railway  Companies."    Demy  8vo.    1879.     Price  IZ.  Is.  doth. 
Is  a  work  of  great  utility  to  the  practitioner."— low  Magasimtt. 

Chnrchill's  Law  of  the  Office  and  Duties  of  the  Sheriff;  with 
the  Writs  and  Forms  relating  to  the  Office.  By  GAM£BOS 
CHURCHILL,  B.A..  of  the  Inner  Temple,  assisted  by  A.  CAR- 
MICHAEL  BRUCE,  B.A.,  of  Lincoln's  Inn,  Esqrs.,  Barrist«».at. 
Law.  Demy8vo.  1879.  Price  I85.  cloth. 
"Compiled  with  exceptional  ears."— low  Tiam. 

Roscoe*s  Digest  of  the  Law  of  ETidence  on  the  Trial  of 

Actions  at  Nisi  Prius.  Fourteenth  Edition.  By  JOHN  DAY,  one  ef 
Her  Majesty's  Couosfd,  and  MAURICE  POWELL,  Barrutar.at.lAw. 
Royal  12mo.    1879.    Price  2Z.  cloth. 

CaTanagh's  Law  of  Money  Secnrities. — In  Three  Books 
I.  Personal  Securities.  II.  Securities  on  Property.  III.  MieoeOa- 
neous.  With  an  Appendix  containing  the  Crossed  Cheques  Act,  1876^ 
Locke  King's  Act  and  Amending  Acts,  the  Bills  of  Sale  Act,  1S7^, 
The  Factors  Acts,  1823  to  1877.  By  C.  CAVANAGH,  B.A.,  I.L.B. 
(Lond.),  Barrister-at-Law.  1  yoL  Demy  8vo.  1879.  Price  \l.  Is.  doth. 
'*  An  admiraole  synopsis  of  the  whole  law  and  prsctioe  with  n^^ard  to  securities  < 

erery  sort."— 5a(«rrfay  Review,  May  2*2,  1880. 

Wilson's  Supreme  Oonrt  of  Judicature  Acts,  AppeUate  Juris- 
diction Act,  1876,  Rules  of  Court  and  Forms,  with  other  Acta,  Onier*. 
Rules,  and  Regulations  relating  to  the  Supreme  Court  of  Justice,  with 
Practical  Notes.  Second  Edition.  By  ARTHUR  WILSON,  of  thm 
Inner  Temple,  Barrister-at-Law.  Royal  12mo.  1878.  Price  16s.  doth 
(or  limp  leather  for  the  pocket,  price  22s.  6<i.). 

%*  A  I^rge  Paper  Edition  of  the  above  (for  Marginal  Notes),  Rojal  8to. 
Price  11.  5s.  cloth  (calf  or  limp  leather,  price  30f.). 

*<  As  regards  Mr.  Wilson's  notes,  we  eau  only  aav  that  they  are  indispensable  ta  the 
yper  understanding  of  the  new  system  of  proeedure."— A0lie<(snr  JowmmL 

tort's  Supreme  Couit  of  Judicature  (Oftcers)  Act,  187d« 
with  the  Rules  of  (3ourt  and  Forms,  December,  1879,  April  and  Mar, 
1880.  With  Practical  Notes.  By  COURTENAY  P.  ILBERT,  Esq.. 
Barrister-at-Law.  Royal  12mo.  1880.  6s.  cloth  (or  limp  leather,  As.  6d J. 

Large  Paper  Edition  (for  Marginal  Notes).    Ro^  8to.    Price  8s.  doth 
(or  limp  leather,  12s.). 

{Forming  a  Supplemeni  to  "  WiUon*8  Judicature  Actg,*^ 

■ — — ♦ 
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*.*  8tt  tim  CataltfUM  otaidt/tKu  Vtlvme. 
STEVEN3  AND  SONS.  119,  CHANCEKY  LASK, 

:myii«i'  QhAoonj  rnoUc*.— Tlie  Pnictlce  uf  tit 
Uiiiinoq  of  th*  High  Court  of  JuitiM  and  on  App^-al  II 
JOHNP.  HAYNl!:^,  LUL).  Authorofthe  "atudunt'i  li 
"  StudeuVi  dUtutm,"  i.o.     Deiuy  Sni.     1879.     Price  II. 

rc<|ulrB  m  placed  bgfon  aim  iii  ■  coaTonloiii  imd  Ai-cmlble  (urm.    II 
tif  Che  work  sppaan  Co  be  biickI.— fdv  Magatmi  aid  Amw.  Pebnuiy, 

Pieittlce'a  Piooaadlaga  In  an  Action  In  tbe  Qnean'm  Banob, 

Common  Pleu,  and  Kicheqaor  Uinsiona  of  tbe  High  Gonrt  of  Joaiiuf. 
By  SAMUEL   PHENriCE,   Esq.,  ono  of   Her  Maoerty'e    CoansBl. 
Second  Edition.     Boyal  lamo.     1880.     Price  125.  oloth. 
"Ths  book  can  HaaJelyrMamiiisiided  to  aludcntg  and  practltioiwn."— Purina. 

Badfozd'm  FliutI  ExunlnaUon  Mf»m%, — Coatiuaiag  a  Digest  of 
tha  Final  Eiaminatioa  QaMtiooa  in  matter*  of  Law  and  Prooedura 
deearmiiwd  bt  Uui  Cbaooerj,  Qqmu'i  Benah,  Common  PI«a,  and 
Eicliequer  DiTiaioiu  of  ths  Higb  Court  of  JuBttoe ;  and  on  ths  Law 
of  Ke<l  and  Pinonal  PromTty ;  and  Uu  Fractioa  of  OoDTeyaiuing. 
By  EDWABUHENSLOWEBEDFOBD,  yoUoitor.  Dsmy  8to.  1879. 
Frioa  16t.  oloth. 
"  WIU  fundih  itudviti  wCih  a  largA  arraouty  of  WDapooa  with  wlilijh  to  moat  tho 

attacks  of  the  oiamlnun  of  tho  iDDarponiEad  I^w  aociotj/*— Lav  Timti. 

Badfoid'a    OnlA*   to    Staplwn'a   Mvw   Oo^^antazia*   un   tk* 
Lam  of  Bii«Und.   SoTontb  Edition.    BjQDE^TlON  AND  AXSWEIB. 
DerajSn.     1A79.     Price  1 2«.  oloth. 
"  H«ra  ts  a  book  which  wIU  ba  of  Che  greaUit  aarrloe  to  ■tudenti."-'£ii»  Jomal 

'Wlutzton'a  Xrftw  Laxioon,  or  XHotlonaiy  of  Jmlapnidonoa, 
•xpUining  the  Taahaical  Words  and  PbrasM  etnplnyol  by  the  sergnl 
Uepartmeata  of  Engliab  Law,  iocluding  Che  varioua  Le^l  T^rma  uted 
inOommercial  Buainou  ;  with  an  Biplanatory  ai  wall  uLibiral  Traui. 
lation  of  the  I^in  Maiima  oouMined  in  the  Writings  of  the  Ancient 
and  Modaro  Commeatatort.  Sixth  Edition.  Kaviaed  in  aouordunoa  vitii 
Itaa  Jodioatnre  Acta.  ByJ.SillKESS  WILL,  of  the  Uiddle  Temple. 
Eeq.,  Barriater-at-Law.  Super-royal  Sro.  IHH.  Prioa  21.  &.  oloth. 
"We  haie  dmpry  to  DDIlm  ihAi  Iha  ume  aBillry  and  ma!.at  m.cl  Ibe  pniaat 

e^Ut^  itbfcb  van  coiiipicDcu  in  jLi  p»dsOBaMr."--£aw  Hawf. 

Smitb'a   Oompondlnm   of  tha   Lnw  of   Real    and   Panonal 

Property.— Primarily  ooonected  with  Conieyanoing ;  designed  aa  a 
Second  Jook  for  Studenta,  and  aa  %  Digeat  of  the  modttlBBful  LMrning 
for  Praotitionera.  By  J03U.H  W.  SUITU,  B.C.L.,  <J.C.  Fifth 
Edition,  2  lola.  Demy  8io.  l»77.  Price  31.  2a.  cloth. 
"Ra  haa  Et'an  to  tba  student  a  book  wbldihamay  read  UTer  and  aier  again  wlUi 
proAl  and  ploaAiirt, " — L-nt  Tlnut, 

Sultb'a  K»nndl  of  BqiiltT  Jiulapradenoa ;   for  Practitioners 

and  Student*,  founded  un  the  worka  oF  Scory,  Spenoe.  and  other 
writers,  and  on  more  than  a  thonaand  »aba.s)nent  cases :  oompriaing 
the  Fundamental  Principles  and  the  Pointa  of  Eqoil  y  ngually  occarring 
in  General  Practice.  By  JOblAH  W.  SMlTH,  B.U.L.,  Q.C.  Thir- 
teenth  Edition.  l2mo.  ISSO,  Price  12i.  lid.  oloth. 
"  Ihore  ia  no  dlsipilalng  tho  truth ;  tlis  prupar  modi  to  uh  the  buoti  is  to  iaam  Ita 

pa)[atbyhaart.'  -£iM  iVo^uiIik. 

Kaynca'  Stndents'  Laadlns  Caaea Being  aome  of  the  rriD^ipal 

Deoisiona  of  the  Conrta  in  Couititational  Law,  Common   Law,  CoQ. 
veyanainx  and  Equity.  Probata  and  UiToroe,   Bankruptcy  and  Uriminal 
Iaw.     With  Notes  for  the  uaa  of  Stndeata.     By  JOHN  ?.  aATNE^, 
LL.D.    Demy  Sto.     1S78.     Price  16i.  oloth. 
"Wili[iiu(aof  irraai  stLllty  not  only  to  •tudenia,  bnt  praetltiooera.    Iks  notei  an 


A  Cataloaut  of  Modem  Lof  , 


I  BUilaT's  f.#aiHwt  OMoa  wutda  Kaar.— A  Selectioa  of  Leading 

Ou«a  in  the  Cohuiiod  Law.    r    ..—  .  .TT^^^'^^IIE^'X.A,,  Baq., 
I  Barriatar-at-Law,  North- Eai   '       '    :.^7-.'  *jr  -It.  elo^ 

'     "  rba  aolectioa  1*  7*17  large,  tbi^u  '-^If  ^  '  and  the 


